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The  Supreme  Court 

or  THE 
STATE  OP  WASHINGTON. 


[No.  433:2.     Decided  July  3,  1002.] 

The  State  of  Washington  oii.  the  Relation  of  Albert 
Schroedcr  ct  ill.,  v.  Supekiob  Court  of  Adams  County, 
'  Frank  II.  Iiudkin,  Judge. 


cm  QUESTION. 
A  judicial  determination  as  to  the  public  utility  of  a  county 
rood  which  lias  been  authorized  by  the  board  of  county  commis- 
sioners is  not  a  prerequisite  to  the  appropriation  of  land  therefor 
under  the  power  of  eminent  domain. 

Original  Application  for  Writ  of  Review. 

H".  IV.  Zcnt  and  Sulliran,  Nitzitm  i0  Nitzinn,  for  rela- 
tors. 

C.  I,.  Ilolcomh  and  0.  II.  Hohomb,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — This  is  an  application  for  a  writ  of  review. 
Tie  affidavit  and  petition  shows  that  on  the  2d  day  of 
February,  1900,  John  Schmidt  and  others  presented  to 
ill©  board   of  countv  commissioners  of  Adams  county  a 
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petition  in  writing  praying  for  the  establishment  and  lay- 
ing out  of  a  county  road  upon  a  certain  route  described 
therein ;  that  thereafter  said  John  Schmidt  filed  with  the 
board  his  bond  as  required  by  law,  and  the  board  there- 
upon ordered  a  survey  to  be  made  by  the  county  surveyor, 
and  appointed  three  viewers  to  view  said  proposed  road 
and  report  to  the  board ;  that  on  the  3d  of  July,  1900,  the 
county  surveyor  and  the  viewers  filed  with  the  board  a  plat 
showing  the  proposed  route  of  the  road  and  report  thereon, 
in  which  report  the  viewers  recommended  that  the  road 
be  established  according  to  the  plat  thereof  filed  by  the 
county  surveyor;  that  thereupon  the  board  fixed  the  4th 
day  of  October,  1900,  as  the  day  for  hearing  said  petition 
and  the  report  of  the  viewers,  and  that  thereafter  the 
board  of  county  commissioners  proceeded  to  hear  the  view- 
ers' report  and  the  said  petition,  and  to  hear  evidence 
for  and  against  said  petition  and  report,  and  after  hearing 
said  evidence  the  board  found  that  said  road  should  be 
established  as  prayed  for,  with  the  exception  of  a  slight 
variation ;  that  the-  board  then  determined  that  said  pro- 
posed road  was  a  public  use  and  benefit  and  for  the  public 
use  and  convenience;  that  the  board  then  made  an  order 
directing  that  said  road  be  opened  in  accordance  with  the 
surveyor's  plat  and  field  notes  filed  therein,  and  the  board 
then  and  there  awarded  damages  to  the  various  land  owners 
over  which  said  road  would  pass,  except  those  who  had 
waived  their  claims  thereto,  and  the  board  fixed  the  dam- 
ages to  the  relators  at  $65,  and  this  amount  was  thereafter 
tendered  to  therelators,  and  the  same  was  refused.  The  road 
proposed  and  ordered  laid  out  and  established  runs 
through,  across,  and  over  and  onto  the  lands  of  the  relators, 
as  described  in  the  petition  for  the  laying  out  of  the  road. 
Thereafter,  after  the  refusal  by  the  relators  to  accept  said 
damages,  the  board  ordered  and  directed  the  county  attor- 
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ney  to  institute,  in  tho  name  of  the  county,  condemnation 
proceedings  as  provided  by  law  for  the  taking  of  private 
property  for  a  public  use.  Thereafter  the  county  attorney 
filed  in  the  superior  court  of  Adams  county  a  petition  for 
such  purpose,  wherein  Adams  county  is  plaintiff  and  the 
relators  are  defendants.  The  relators  were  served  with 
process  as  required  by  law,  and  thereafter  the  case  came  on 
to  be  heard  before  the  court  and  was  called  for  trial.  There- 
upon the  defendants  requested  the  court  to  hear  and  deter- 
mine the  question  of  public  utility  and  necessity  before  a 
jury  be  called  to  assess  the  damages  to  the  relators.  The 
judge  of  the  court  thereupon,  upon  his  own  motion,  made 
and  entered  the  following  order: 

"This  cause  came  on  regularly  this  day  for  trial,  C.  L. 
Holcomb,  prosecuting  attorney  for  said  Adams  county, 
appearing  for  the  petitioner,  and  W.  W.  Zent  for  the  de- 
fendants, and  at  the  time  the  case  was  called  for  trial,  and 
before  the  jury  was  impaneled  to  try  said  cause,  the  de- 
fendants offered  to  prove  that  the  road  petitioned  for  was 
not  one  of  general  utility,  and  objected  to  the  impaneling  of 
a  jury  until  the  court  should  first  hear  testimony  and  de- 
cide whether  or  not  said  road  was  one  of  general  utility 
and  necessity  and  ought  to  he  established ;  but  the  court 
ruled  that  the  decision  of  the  board  of  county  commission- 
ers of  said  Adams  county  that  said  road  petitioned  for 
was  one  of  general  utility  and  should  be  opened  and  es- 
tablished was  final  and  conclusive  and  binding  upon  the 
court,  and  that  the  only  question  opened  to  inquiry  in  this 
court  was  the  amount  of  damages  to  be  allowed  and  paid 
to  the  defendants,  to  which  ruling  of  the  court  the  defend- 
ants excepted,  and  exceptions  were  allowed." 

Thereupon  the  court  called  a  jury  to  assess  the  damages 
to  be  paid  to  the  said  relators,  and  refused  to  permit  the 
relators  to  interrogate  any  witness  as  to  the  utility  or  neces- 
sity of  said  road,  to  which  ruling  of  the  court  defendants 
duly  excepted   and  their  exceptions  were  entered  in  the 
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record.  The  jury  was  impaneled  and  sworn,  heard  the 
evidence  adduced  by  the  plaintiff  and  relators,  and,  after 
being  instructed  l>y  tlie  court,  retired  to  deliberate  upon 
Us  verdict,  and  thereafter  returned  a  verdict  assessing  the 
damages  to  be  paid  to  relators  at  the  sum  of  $!>■>;  where- 
upon the  jury  was  discharged.  Judgment  was  entered 
upon  said  verdict  against  Adams  county,  and  by  said  judg- 
ment it  was  ordered  and  decreed  that  said  road,  as  peti- 
tioned for  by  said  plaintiff,  be  established  over,  through, 
and  across  said  defendants'  land,  as  prayed  for  in  said 
complaint.  The  error  complained  of  for  which  it  is- 
claimed  that  no  remedy  by  appeal  is  provided,  is  that  the 
court  or  red  in  refusing  to  determine  by  competent  proof 
whether  or  not  the  rood  petitioned  for  was  one  of  general 
utility  and  convenience  to  the  public,  and  that  the  court 
erred  in  granting  plaintiff's  judgment  before  determining 
the  necessity  for  the  road,  and  that  the  court  erred  in  im- 
paneling a  jury  before  an  order  finding  that  the  ground 
projMjsed  to  be  taken  was  for  public  utility. 

Property  used  for  a  public  highway  is  under  the  direct 
control  of  public  agencies.  The  opening  and  beeping  open 
nf  public  highways  is  a  governmental  function.  From  time 
immemorial  a  highway  used  for  the  public  and  controlled 
by  the  public  has  Leon  considered  a  public  use.  There  is 
no  necessity  for  a  legislative  or  judicial  determination 
that  such  a  way  is  for  a  public,  use.  We  must,  construe  the 
constitution  of  this  state  as  if  that  question  was  considered 
as  settled  by  the  makers  of  the  constitution.  As  is  said 
by  ITr.  Lewis  in  his  work  on  Eminent  Domain  (2d  ed.), 
416: 

"If  we  go  back  a  century  and  place  ourselves  in  the 
situation  of  those  who  framed  the  constitutions  of  the 
i  riginal  states,  we  shall  find  that  the  principal  purposes, 
if  not  the  only  purposes,  for  which  private  property  was 
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appropriated  were  for  ways  and  mills.  The  mills  were 
mostly  saw-mills  and  gristmills,  and  were  accustomed,  and 
in  most  cases  obliged,  to  saw  and  grind  for  toll  for  whom- 
soever applied.  They  were  for  public  use,  in  the  stricter 
sense  of  the  phrase.  There  was  nothing  in  the  practice 
of  the  states  at  the  time  the  earlier  constitutions  were 
adopted  to  require  that  the  words  public  use  should  have 
the  meaning  of  public  benefit  or  advantage." 

In  course  of  time  individuals  and  privnte  corporations 
desired  the  use  of  property  for  uses  beneficial  to  the  public, 
such  as  for  canals,  turnpikes,  railroads,  etc  In  such  case 
it  was  held  by  the  courts  that  the  necessity,  expediency, 
or  propriety  of  exercising  the  power  of  eminent  domain  and 
the  extent  and  manner  of  its  exercise  were  questions  of 
general  public  policy,  and  belonged  to  the  legislative 
department.  In  granting  the  right  of  eminent  domain  to 
individuals  and  private  corporations  in  such  cases,  the 
legislature  often  declared  the  purposes  named  in  the  act 
to  be  for  the  public  use,  and  it  was  contended  that  this 
was  conclusive  upon  the  courts.  Under  such  a  construc- 
tion it  can  be  seen  that  the  legislature  might  declare  a  use 
which  was  in  reality  a  private  use  a  public  one,  and,  if 
such  a  declaration  was  conclusive  upon  the  courts,  private 
property  might  in  many  instances  be  taken  for  a  private 
use.  Hence,  the  makers  of  our  constitution,  in  order  to 
put  this  question  beyond  controversy,  inserted  this  clause  in 
§  16,  art.   1  of  the  constitution ; 

"Whenever  an  attempt  is  made  to  take  private  property 
for  a  use  alleged  to  be  public,  the  question  whether  the 
contemplated  use  be  really  public  shall  be  a  judicial  ques- 
tion, and  determined  as  such,  without  regard  to  any  legis- 
lative assertion  that  the  use  is  public" 

This  provision  of  the  constitution  is  not  a  limitation  upon 
the  right  of  the  legislature  to  lay  out,  public,  roads  under 
the  control  of  public  agencies,  and  no  previous  dctenni- 
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nation  by  the  court  that  such  a  way  is  for  a  public  use 
was  necessary,  andisnot  covered  by  this  provision.  Wheth- 
er property  is  proposed  to  be  taken  for  a  public  highway 
under  the  general  statutes  regulating  such  matters  can  be 
readily  determined  by  an  inspection  of  the  proceedings, 
and,  when  it  is  apparent  that  the  use  is  for  a  public  high- 
way, the  court  is  not  called  upon  to  judicially  determine 
that  the  use  is  a  public  use  under  the  provision  of  the 
constitution  referred  to.  When  authority  to  lay  out  a 
county  road  has  been  conferred  by  the  legislature,  as  under 
the  general  laws  of  this  state,  upon  the  boards  of  county 
commissioners,  it  rests  with  such  boards  to  determine  when 
such  power  shall  be  exercised  and  to  what  extent  it  shall 
be  exercised,  provided,  of  course,  that  the  power  is  not  ex- 
tended or  abused.  These  questions  are  political  in  their 
nature,  and  not  judicial.  Thus,  whether  a  particular  road 
or  street  shall  be  laid  out  rests  entirely  with  the  local  au- 
thorities vested  with  the  power  in  the  premises.  1  Lewis, 
Eminent  Domain  (2d  ed.),  §239;  Selde  v.  Lincoln 
County,  25  Wash.  198  (65  Pac.  192). 

The  petition  for  the  writ  is  denied. 

Eeavis,  C.  J.,  and  Ffllerton,  Hadlkt,  Andehs, 
Mount  and  Dunbar,  JJ.,  concur. 


[No.  3UTT.     Decided  July  5,  1B02.] 
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j  42    54  Annie  Joslin  Brabon  et  al.,  Respondents,  v.  City  of 

Seattle,  A  ppclla-ni. 

MUNICII'AL      CORPORATIONS INJURY      TO      TRAVELER      OH      UNGRADED 

STREET LIABILITY   OF  CITY. 

A  city  cannot  escape  liability  for  Injuries  caused  by  detects  in 
an  unimproved  street  where  the  street  had  been  dedicated  to  the 
public  and  used  by  the  public  for  years  as  a  highway,  and  tbe 
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city  had  so  tar  recognized  It  as  a  public  street  as  to  change  its 
name  by  ordinance  and  to  lay  a  sewer  along  It 

SAME  —  ACTION    FOB    KEtiLIQENCE INSTRUCTIONS. 

In  an  action  against  a  city  to  recover  for  tbe  death  of  a  fire- 
man as  tbe  result  of  the  overturning  of  a  hoaecart  on  which  he 
was  riding,  caused  by  tbe  cart's  striking  the  root  of  a  tree  pro- 
jecting Into  the  highway,  the  court  properly  refused  a  requested 
instruction  to  the  effect  that.  If  the  accident  occurred  because  of 
the  negligence  of  the  driver,  plaintiffs  could  not  recover,  where 
the  evidence  did  not  show  that  the  driver's  negligence  was  tbe 
sole  cause  of  the  accident. 

rELLOW   SERVANTS EMPLOYEES   OF  CITY  PTBE   DEPARTMENT. 

The  driver  of  a  hosecart  and  a  fireman,  although  both  In  tbe 
employ  of  the  city  Are  department,  are  not  fellow  servants. 

Appeal  from  Superior  Court,  King  County. — Hon.  E. 
I).  Bexson,  Judge.     Affirmed. 

\Y.  B.  Humphrey  and  Edward  Von  Tobct,  for  appellant. 

G.  Ward  Kemp  and  John  Kelleher,  for  respondents. 
The  opinion  of  the  court  was  delivered  by 

Fui.lertos,  J. — Brabon  was  a  member  of  the  paid  fire 
department  of  the  city  of  Seattle.  He  was  killed  while  on 
the  way  to  a  fire  by  the  overturning  of  a  hose  cart  on 
which  he  was  riding.  This  action  was  brought  to  recover 
for  his  death.  On  the  day  of  the  accident  he  rodo  in  his 
accustomed  and  proper  place  on  the  rear  platform  of  the 
cart,  which  was  being  driven  by  its  regular  driver,  whose 
duty  it  was  to  regulate  the  speed  and  select  the  route  of  the 
eart  while  on  the  road  from  the  fire  station  to  the  place  of 
the  fire.  While  proceeding  on  his  way  at  the  time"  in 
question,  the  driver  turned  into  an  ungraded  street,  known 
as  "East  St.  John  street,"  where  he  ran  onto  a  root  extend- 
ing from  a  stump  on  the  side  of  the  traveled  way  partially 
across  the  track,  which  caused  the  cart  to  overturn  and 
fall  upon  Brabon,  inflicting  the  injuries  from  which  he 
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died.    From  the  judgment  in  favor  of  the  respondents  the 
city  appeals. 

The  appellant  first  contends  that  because  the  evidence 
fails  to  show  that  the  city  had  graded  the  street,  or  had 
otherwise  attempted  to  improve  or  prepare  it  for  public 
travel,  it  is  not  liable  for  injuries  caused  by  defects  therein, 
claiming  that  as  to  the  city  it  was  a  street  only  in  name,  and 
tliat  any  one  using  it  did  so  without  invitation  from  the 
city,  either  express  or  implied,  and  consequently  at  his 
peril.  There  are  cases  which  maintain  the  rule  that  the 
mere  fact  of  establishing  a  highway  by  judicial  action 
does  not  of  itself  so  open  it  to  the  public  as  to  render  the 
municipality  liable  for  injuries  that  may  occur  to  trav- 
elers thereon  because  of  defects  therein;  and  this  perhaps 
is  the  general  rule.  There  are  cases  also  which  hold  that 
a  dedication  by  a  land  owner  of  a  public  street,  unaccepted 
by  the  municipality  in  which  it  is  situated  either  by  ordi- 
nance, resolution,  or  other  appropriate  formal  action,  or  by 
user  short  of  the  period  necessary  to  establish  a  highway 
by  prescription,  will  not  have  that  effect.  But  neither  of 
these  rules  apply  to  the  facts  of  the  case  before  us.  Tlere 
the  street  was  dedicated  in  1875.  The  city  has  so  far  recog- 
nized it  as  a  public  street  of  the  city  as  to  change  its  name 
by  ordinance,  and  to  lay  a  sower  along  it.  It  has  graded 
the  streets  running  at  right  angles  to  it  on  each  end,  and 
suffered  and  permitted  it  to  be  used  without  objection  by 
vehicles  of  all  kinds  for  a  period  long  enough  to  establish 
a  highway  by  prescription  under  the  statutes  of  this  state. 
It  may  be  that  the  demands  upon  it  did  not  require  it  to  be 
graded  or  cleared  for  its  full  width,  but  the  city,  after 
having  recognized  it  as  a.  public  street  and  permitted  its 
use  thereafter,  was  bound  to  maintain  a  reasonably  safe 
way  along  it,  sufficient  to  accommodate  the  travel  upon  it, 
and  is  liable,  under  the  rule  in  this  state,  to  one  who,  with- 
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out  fault,  is  injured  thereon  because  of  defects  therein, 
while  using  it  for  a  lawful  purpose  and  in  the  manner  it 
was  intended  to  be  used.  Rowe  v.  Ballard,  19  Wash.  1 
(52  Pac  321) ;  Taake  v.  Seattle,  18  Wash.  178  (51  Pac 
362)  ;  Sutton  v.  Snohomish,  11  Wash.  24  (39  Pac.  273,  48 
Am.  St.  Rep.  347) ;  Cowie  v.  Seattle,  22  Wash.  659  (62 
Pac.  121)  ;  Einseidler  v.  Whitman  County,  22  Wash.  388 
(60  Pac  1122.) 

It  is  next  said  that  the  court  erred  in  refusing  to  instruct 
the  jury  that,  if  the  accident  occurred  because  of  the  negli- 
gence of  the  driver  of  the  hose  cart,  the  respondents  could 
not  recover.  But  we  fail  to  find  any  evidence  in  the  record 
upon  which  to  predicate  such  an  instruction.  It  was  not 
shown  that  Brabon  had  any  power  or  authority  to  direct 
either  the  speed  at  which  the  cart  should  be  driven  or  the 
course  to  be  taken  by  the  driver,  or  that  he  had  any  control 
over  the  driver  whatsoever.  Nor  was  it  shown  that  the 
negligence  of  the  driver  was  the  sole  or  the  proximate 
cause  of  the  injury.  If  there  were  negligence  on  the  part 
of  the  driver  at  all,  it  consisted  in  his  failure  to  discover  the 
root  in  time  to  avoid  it,  or,  perhaps,  his  mistaken  belief  that 
the  cart  would  safely  pass  over  it  at  the  speed  at  which  ho 
was  going.  In  either  event  it  was  the  combined  negligence 
of  both  the  driver  and  the  city  which  caused  the  injury, 
and  neither  can  plead  the  negligence  of  the  other  to  avoid 
liability.  It  is  not  a  ease  of  negligence  of  a  fellow  ser- 
vant. Brabon  and  the  driver  were  not  fellow  servants,  and 
the  driver's  negligence  cannot  be  imputed  to  Bralx>n.  To 
entitle  the  city  to  the  instruction  asked,  there  must  have 
been  evidence  before  the  jury  that  the  driver's  negligence 
was  the  sole  cause  of  the  accident;  and,  as  we  say,  there 
was  no  such  evidence.  Elyton  Land  Co.  v.  Mi'igea.  89 
Ala.  521   (7  South.  666) ;  Houston  City  St.  Ry.  Co.  v. 
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Bichart,  27  S.  \V.  918 ;  Kansas  City  v.  McDonald,  60  Kan. 
481  (57  Pac.  123,  45  L.  R.  A.  420);  Bennett  v.  New 
Jersey  R.  R.  <£  T.  Co.,  36  X.  J.  Law,  225  (13  Am.  Rep. 
435). 

The  objections  to  the  instructions  arc  met  by  the  cases 
of  Howe  v.  West  Seattle  Land  <0  Imp.  Co.,  21  Wash.  594 
(59  Pac.  495);  Bussanicz  v.  Myers,  22  Wash.  369  (60 
Pac.  1117);  and  Abrams  v.  Seattle  £  M.  By.  Co.,  27 
Wash.  507  (68  Pac.  78). 

The  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Hadley,  Anders,  Duxbar  and 
MorxT,  JJ.,  concur. 


[Nu.  4004.     Decided  July  D.  1902.] 

David  Kixkauk,  Appellant,  v.  J.  W,  Withkkop  el  al., 
Respondents. 


S  OF  LAW. 

The  fact  that  a  section  In  the  act  authorizing  the  organization 
of  irrigating  districts  and  the  sale  of  bonds  therefor  makes  pro- 
vision for  testing  the  legality  of  proceedings  had  thereunder  by 
permitting  the  Institution  of  a  special  proceeding  by  the  board 
of  directors  of  the  irrigation  district,  without  the  requirement  of 
personal  service  upon  the  property  owners  affected,  would  have 
no  bearing  upon  the  question  whether  the  proceedings  had  (or 
the  organization  of  the  district,  or  the  Issuance  of  bonds,  were 
without  due  process  of  law,  but  that  objection  would  apply  only 
to  the  judgment  rendered  In  the  special  proceedings  and  would 
not  thereby  affect  the  constitutionality  of  the  whole  act. 

An  irrigation  district  was  In  debt  to  a  contractor  for  work 
on  Its  canal  In  the  sum  of  (18.300  and  was  unable  to  pay  him,  by 
reason  of  the  failure  of  the  purchaser  of  Its  bonds  to  advance  the 
money  thereon.  The  contractor  agreed  with  the  board  of  direc- 
tors of  the  district  to  accept  bonds  at  ninety  per  cent,  of  their 
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flee  value  In  payment  of  hie  claim,  and  bonds  of  the  par  value 
of  120,000  were  accordingly  delivered  to  him  In  satisfaction  of 
his  claim.  Held,  that  a  consideration  existed  for  the  Issue  of 
the  bonds,  and  that  the  transaction  was  equivalent  to  a  payment 
la  cash  for  their  sale. 

SAME  —  IKTESEST. 

A  purchaser  of  bonds  Issued  by  an  Irrigation  district  was 
unable  to  pay  the  price  for  the  bonds  issued  and  dated  July  1st. 
In  September  following  these  bonds  were  delivered  to  another 
purchaser  who  gave  $18,300  for  120,000  worth  of  bonds  under  an 
agreement  to  take  them  at  ninety  per  cent,  of  their  par  value. 
At  the  time  of  payment  for  the  bonds  nearly  three  months'  Inter- 
est had  accrued  thereon,  while  the  contract  under  which  they 
were  sold  provided  that  they  should  draw  Interest  "from  and 
after  the  date  of  payment  therefor."  Held,  that  the  1300  paid  by 
the  purchaser  in  excess  of  the  ninety  per  cent  of  the  face  value 
of  the  bonds  was  a  substantial  compliance  with  the  contract. 


The  requirement  of  the  statute  that  bonds  Issued  by  an  irriga- 
tion district  be  "negotiable  in  form"  means  that  the  bonds  shall 
contain  words  of  negotiability  and  be  in  fact  negotiable,  and  the 
recftal  on  their  face  that  they  are  payable  from  a  particular 
Fund  would  not  affect  their  negotiability,  though  contrary  to  the 
rules  prescribed  by  the  law  merchant. 

JCDGMEKTS E5TBY    BEFORE    EXCEPTIONS     TAKEN    TO    FH1M3G9 EF- 

The  action  of  the  trial  court  In  entering  Judgment  Immedi- 
ately upon  filing  its  findings  of  fact  and  conclusions  of  law, 
though  tiled  In  the  absence  of,  and  without  notice  to,  the  losing 
party,  would  not  constitute  reversible  error. 

Appeal  from  Superior  Court,  Kittitas  Connty.— Hon. 
John-  B.  Davidson,  Judge.     Affirmed 

William  H.  Upton,  for  appellant. 
Graves  £  Englehart,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fullebton,  J. — The  appellant's  action  is  in  form  an 
action  to  remove  a  cloud  from  title.     Its  purposes  are  to 
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test  the  constitutionality  of  the  act  of  the  legislature  of 
this  state  entitled  "An  act  providing  for  the  organization 
and  government  of  irrigating  districts,  and  the  sale  of 
bonds  arising  therefrom,  and  declaring  an  emergency,"  and 
the  act  amendatory  thereof  (Session  Laws  1889-90,  p. 
C71 ;  Id.,  1895,  p.  432),  and  to  test  the  validity  of  certain 
bonds  issued  by  the  Middle  Kittitas  Irrigation  District, 
a  corporation  organized  pursuant  to  the  statutes  cited. 

The  question  of  the  constitutionality  of  these  statutes 
has  been  twice  before  this  court ;  first  in  the  case  of  Board 
of  Directors  v.  Peterson,  4  Wash.  147  (29  Pac.  995), 
and  again  in  Siate  ex  rel.  'tt'itherop  v.  Brown, 
19  Wash.  383  (53  Pac.  548).  In  the  first  of 
these  cases  it  was  said  that,  in  view  of  the 
opinion  of  the  trial  court,  and  the  concessions  made  on  the 
argument  by  counsel,  but  one  question  was  presented  for 
the  decision  of  the  court,  viz.,  is  an  irrigation  district 
formed  under  the  provisions  of  the  act  a  municipal  cor- 
poration within  the  meaning  of  §  6,  art.  8,  of  the  state 
constitution  ?  it  being  conceded  that,  if  the  act  contemplated 
the  organization  of  a  municipal  corporation,  it  was  void, 
owing  to  its  failure  to  comply  with  certain  provisions  of 
the  constitution  providing  for  the  regulation  of  such  cor- 
porations. This  question  was,  therefore,  the  only  ques- 
tion discussed  in  the  opinion.  But,  notwithstanding  this, 
we  cannot  think  the  court  meant  to  leave  open  all  other 
questions  that  might  be  urged  against  its  constitutionality. 
The  trial  court  had  held  the  act  unconstitutional,  and  the 
case  was  here  »n  appeal  from  that  decision.  From  the 
record  it  appeared  that  the.  district  organized  pursuant  to 
the  act  was  about  to  engage  in  a  vast  enterprise,  costing  a 
large  sum  of  money.  It  was  proposing  to  issue  bonds  to 
raise  money  to  carry  on  that  enterprise.     These  bonds  the 
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wurt  know  would  bo  sold  by  the  district  to  persons  who 
would  purchase  them  relying  upon  the  faith  of  its  decision 
upholding  the  law.  Certainly,  the  court  would  not,  under 
these  circumstances,  have  overruled  the  trial  court  on  more 
concessions  of  counsel  had  it  conceived  that  any  of  the  ob- 
jections suggested  were  of  merit,  or  that  there  were  other 
reasons  which  if  urged  would  require  it  to  overturn  the  aet. 
Aside  from  its  inherent  improbability,  the  whole  tenor  of 
the  opinion  is  against  such  a  conclusion,  and  we  think  the 
case  is  entitled  to  the  weight  of  an  adjudication  by  this 
court  not  Only  npon  the  question  discussed,  but  upon  all 
questions  that  might  be  urged  against  the  constitutionality 
f'f  the  law.  This  view  of  that  decision  seems  to  have  been 
taken  by  the  court  in  the  second  case  cited.  That  was  a  pro- 
ceeding in  mandamus  to  compel  iho  board  of  county  com- 
missioners of  Kittitas  county  to  levy  a  tax  to  pay  certain 
interest  that  had  accrued  upon  bonds  issued  by  the  dis- 
trict of  which  the  board  of  directors  in  the  first  action  was 
appellant.  The  unconstitutionality  of  the  act  was 
again  urged.  The  court,  however,  did  not  d  iseuss 
the  question,  contenting  itself  with  the  statement 
that  it  saw  nothing  to  convince  it  that  the  act  was  unconsti- 
tutional. As  stare  decisis  is  the  policy  of  the  courts  the 
question  of  the  constitutionality  of  the  aet  might  be  rested 
on  these  decisions,  but  as  the  appellant  suggests  the  f urther 
question,  namely,  that  the  act  deprives  him  of  his  property 
without  due  process  of  law,  and  thus  violates  the  federal 
constitution,  we  will  notice  for  a  moment  the  provisions  of 
die  act  npon  which  the  claim  is  founded. 

Section  T3  of  the  act  (Laws  1389-90,  p.  703)  provides 
that  the  board  of  directors  of  an  irrigation  district  organ- 
ized under  the  provisions  of  the  act  may  commence  a  special 
proceeding  in  the  courts,  "in  and  by  which  the  prooeedinjrs 
of  said  board  and  of  said  district  providing  for  and  author- 
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izing  the  issue  and  sale  of  the  bonds  of  said  district, 
whether  said  bonds  or  any  of  them  have  or  have  not  then 
been  sold,  may  be  judicially  examined,  approved  and  con- 
firmed." The  scheme  provided  for  this  purpose  authorized 
the  board  of  directors  of  the  district  to  file  in  the  superior 
court  of  the  county  in  which  the  lands  of  the  district, 
or  some  portion  thereof,  are  situated,  a  petition  praying, 
in  effect,  that  the  proceedings  had  in  the  issuance  of  bonds 
be  examined,  approved,  and  confirmed  by  the  court;  that 
the  court  shall  fix  a  time  for  hearing  the  petition,  and  shall 
thereupon  direct  the  clerk  to  give  notice  of  its  filing, 
and  of  the  time  and  place  fixed  for  its  hearing ;  and  that 
t;the  notice  shall  be  given  and  published  in  the  same 
manner  and  for  the  same  length  of  time,  that  a  notice 
of  a  special  election  provided  for  by  this  act  to  determine 
whether  the  bonds  of  said  district  shall  be  issued  13  re- 
quired to  be  given  and  published," — that  is  to  say,  no 
personal  service  of  the  notice  is  required.  The  appellant 
argues  that,  inasmuch  as  the  act  creates  a  lien  upon  all 
of  the  lands  in  the  district  for  the  amount  of  the  bonds 
issued,  and  provides  that  such  lands  may  be  taxed  in-  invi- 
turn  and  sold  for  the  non-payment  of  such  tax,  it  is,  in 
effect,  a  law  depriving  the  owners  of  their  property,  and 
is  without  due  process  of  law,  because  it  attempts  to  provide 
that  the  legality  of  the  bond  issue  may  be  established  in  a 
proceeding  had  upon  substituted  service,  while  the  law 
is  that  a  person,  before  he  can  be  disturbed  in  his  property 
rights,  must  be  personally  served  with  summons  or  notice 
when  he  resides  within  the  jurisdiction  of  the  court,  and 
can  be  so  personally  served.  .  The  ease  of  In  re  Smith's 
Petition,  9  Wash.  85  (37  Pac.  311,  494),  is  cited  as 
maintaining  the  position.  In  that  case  the  act  of  March 
9,  1893  (Laws  1893,  p.  237),  providing  for  the  establish- 
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meat  of  county  roads,  was  held  unconstitutional  upon  the 
ground,  among  others,  that  it  did  not  provide  for  personal 
service  of  notice  upon  resident  land  owners  whose  lands 
would  be  taken  in  part  by  the  establishment  of  the  road. 
While  a  distinction  might  be  pointed  out  between  the  prin- 
ciple of  that  case  and  the  case  in  hand,  we  cannot  think  it 
applicable,  even  were  it  conceded  that  the  rule  there  an- 
nounced would  apply  to  a  proceeding  of  tho  character  of 
the  one  before  us.  If  it  be  true  that  the  notice  provided 
for  is  not  sufficient  to  render  a  judgment  entered  in  a  pro- 
ceeding had  thereunder  of  binding  force  against  such  of 
the  resident  land  owners  of  the  district  who  are  not  per- 
sonally served,  and  who  do  not  appear  and  contest  the  pro- 
ceeding, that  fact  would  not  render  the  whole  act  void, 
nor  would  it  in  any  manner  affect  the  validity  of  the  pro- 
ceedings had  in  the  organization  of  the  district, 
or  the  validity  of  the  proceedings  leading  up  to 
the  bond  issue.  This  part  of  the  act  was  in- 
tended to  furnish  the  officers  of  the  district  a 
means  by  which  they  could  have  the  validity  of  the  pro- 
ceedings had  in  the  organization  of  the  district  submitted 
to  the  judgment  of  the  court  as  to  their  sufficiency  when,  in 
their  judgment,  it  was  deemed  so  advisable;  but  it  was  not 
made  obligatory  upon  the  officers  to  so  submit  it,  nor  was 
it  made  an  essential  part  of  the  proceedings  necessary 
to  effect  an  organization  of  the  district,  or  to  effect  an  issu- 
ance of  bonds  thereafter.  If,  therefore,  the  legislature 
sought  to  give  such  judgment  a  greater  effect  than  it  could 
constitutionally  have  for  lack  of  personal  service,  it  would 
affect  the  judgment  only,  and  could  have  no  bearing  upon 
the  question  whether  the  proceedings  had  for  the  organ- 
ization of  the  district,  or  the  issuance  of  bonds  after  the 
district  was  organized,  were  without  due  process  of  law. 
The  validity  of  these  proceedings  must  be  determined  from 
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on  examination  of  the  proceedings  themselves,  and  the 
laws  applicable  thereto,  not  from  the  examination  of  the 
law  enaeted  to  provide  a  special  means  for  testing  their 
validity  in  the  courts. 

The  appellant  does  not  seem  to  contend  that  the  pro- 
visions of"  the  act  controlling  the  issuance  of  the  bonds  vio- 
late any  other  provision  of  the  federal  constitution,  and  we 
have  not  felt  called  upon  to  discuss  the  question.  As 
authorities,  however,  upholding  similar  statutes  where 
such  questions  were  raised,  we  cite  the  following:  Hagar 
v.  Reclamation  District,  111  U.  S.  701  (4  Snp.  Ct.  663)  J 
Fallbrook  Irrigation  District  v.  Bradley,  164  IT.  S.  112 
(17  Sup,  Ct  56) ;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Chicago, 
166  IT.  S.  226  (17  Sup.  Ct.  581). 

An  understanding  of  the  second  objection  necessitates 
a  brief  statement  of  the  facts.  The  Middle  Kittitas  Irri- 
gation District  was  organized  in  1891.  Shortly  after  its 
organization  it  authorized,  in  the  manner  provided  by 
statute,  an  issue  of  bonds  in  the  aggregate  amount  of  two 
hundred  thousand  dollars.  It  also  entered  into  a  contract 
with  one  Peter  Costello  for  the  construction  of  an  irri- 
gating canal  and  irrigating  works,  by  the  terms  of  which 
Costello  was  to  be  paid  monthly  ninety  per  centum  of  the 
value  of  the  work  as  it  progressed,  on  estimates  returned 
by  the  engineer  in  charge.  To  procure  the  money  to  meet 
these  payments,  the  board  of  directors  of  the  district  entered 
into  a  contract  with  Clough  &  Graves  for  the  sale  of  the 
entire  issue  of  the  bonds  above  mentioned,  to  be  paid  for  at 
ninety  per  centum  of  their  par  value,  $25,000  worth  on 
July  1,  1894,  and  $25,000  worth  every  thirty  days  there- 
after until  Ihe  whole  amount  should  be  taken.  Clough 
lie  Graves  were  unable  1o  comply  with  their  contract,  and, 
as  a  consequence,  the  district  was  unable  to  meet  the  sums 
due  Costello  on  his  estimates  as  thev  Itccaine  due.      In 
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satisfaction  of  one  of  these  estimates,  for  which  he  had 
received  a  warrant  on  the  district  treasurer  amounting  to 
918,300,  Costello  agreed  to  accept  the  bonds  of  the  dis- 
trict at  ninety  per  centum  of  their  face  valua  An  arrange- 
ment was  thereupon  made  between  the  president  of  the 
board  of  directors  and  secretary  of  the  district  acting  for 
(lie  district  and  Clough  &  Graves  and  Costello,  by  which 
bonds  of  the  face  value  of  $20,000  were  delivered  to  Cos- 
tello in  satisfaction  of  the  amount  of  the  estimate.  The 
action  of  the  president  and  secretary  Mas  afterwards  rati- 
fied by  the  district's  board  of  directors.  Tlieso  bonds  the 
appellant  claims  were  illegally  issued,  and  do  not  consti- 
tute an  indebtedness  of  the  district.  Tho  objections  urged 
against  ihem  are  that  there  was  no  consideration  for  their 
issue,  that  they  were  not  paid  for  in  cash,  that  they  pro- 
vided for  the  payment  of  more  interest  than  the  statute 
permitted,  and  that  they  are  not  negotiable  in  form.  That 
the  bonds  were  issued  to  Costello  for  an  indebtedness  of 
$18,300  actually  due  him  from  the  district  abundantly  ap- 
pears from  the  record,  and  we  cannot  see  how  it  can  lie 
said  that  there  was  no  consideration  for  their  issue.  If 
the  statute  contemplated  or  required  a  sale  for  cash,  we 
think  the  transaction  between  the  parties  amounted  to  that. 
The  bonds  had  been  contracted  to  Clough  &  Graves  and 
were  to  be  delivered  to  them  when  they  paid  to  the  district 
tee  purchase  price  agreed  upon.  If  Costello  had  paid 
Clough  &  Graves  $18,300  for  the  $20,000  worth  of  bonds 
received  by  him,  and  Clough  &  Graves  bad  paid  this  sum 
to  the  district,  and  the  district  had  again  paid  it  out  to 
(.'ostello,  the  transaction  would  have  been  admittedly  legal. 
But  the  actual  transaction  between  the  parties  amounted 
to  that.  Costello  had  a  right  to  purchase  the  bonds  from 
Clough  &  Graves.  Clough  &  Graves  owed  the  district  and 
the  district  owed  Costello.     If  the  parties  chose  to  satisfy 

2-29  W«sh. 
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these  rmutual  obligations  by  transferring  the  bonds,  cer- 
tainly it  was  not  necessary  to  the  legality  of  the  transaction 
that  they  actually  pass  the  money  between  them.  The 
claim  that  the  bonds  provided  for  the  payment  of  more 
interest  than  the  statute  permitted  is  based  upon  the  facts 
that  the  contract  with  Clough  &  Graves  provided  that  the 
bonds  should  draw  interest  "from  and  after  the  date  of 
the  payment  therefor,"  and  that  the  bonds  were  dated  on 
July  1st,  and  drew  interest  from  that  date,  while  the  pay- 
ment was  made  in  September  following.  It  may  be 
doubted  whether  these  facts,  were  they  all  that  appeared, 
would  have  invalidated  the  bonds;  but  it  appears  that 
Costellopaid  $300  more  for  the  bonds  than  he  was  obligated 
to  do  under  his  agreement  to  purchase  them  to  make  up 
for  this  accumulated  interest.  ThiB  was  at  least  a  sub- 
stantial compliance  with  the  contract,  and,  as  it  violated 
no  provision  of  the  statute,  neither  the  district  nor  any 
of  its  members  can  be  heard  to  complain.  The  last  part 
of  the  objection  is  based  upon  the  provision  of  the  statute 
which  requires  bonds  issued  by  an  irrigation  district  to  be 
"negotiable  in  form."  The  bonds  issued  recited,  among 
other  things,  thato  "All  of  the  said  bonds  and  the  interest 
thereon,  to  be  paid  by  revenue  derived  from  an  annual 
tax  upon  the  real  property  of  the  district,  .  .  ." 
It  is  said  that  commercial  paper  payable  out  of  a  particular 
fund  is  not  negotiable,  and  hence  these  bonds  are  not  nego- 
tiable in  form.  The  recital  objected  to  correctly  recites  the 
source  from  which  the  statute  provides  the  bonds  shall 
be  paid,  and  the  language  used  ia  a  part  of  the  language 
of  the  statute  authorizing  their  issuance.  But  we  are  un- 
able to  see  how  this  recital  can  change  the  nature  of  the 
bonds.  Were  they  silent  on  the  matter,— that  is,  did  they 
contain  nothing  more  by  way  of  recital  than  the  mere 
promise  to  pay  a  fixed  sum  at  a  certain  time, — the  law 
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itself  would  read  the  recital  into  each  bond  issue,  and  they 
would  be  no  more  negotiable  in  fact  without  the  recital  than 
with  it.  The  statute  must  mean,  therefore,  that  the  bonds 
shall  contain  words  of  negotiability,  not  that  they  shall  he 
in  form  deceptive  of  their  actual  effect.  But  we  do  not 
mean  to  say  the  bonds  are  not  negotiable  in  faet.  On  the 
contrary,  it  is  the  plain  purpose  of  the  statute  to  mate 
Them  negotiable,  and  the  law  will,  for  that  reason,  hold 
them  so,  notwithstanding  they  may  not  comply  with  the 
rules  of  negotiability  prescribed  by  the  law  merchant  or 
the  common  law.  As  was  Baid  by  the  supreme  court  of 
the  United  States  in  Mercer  County  v.  Rachel,  1  Wall.  83 : 
"This  species  of  bonds  is  a  modern  invention,  intended 
to  pass  by  manual  delivery,  and  to  have  the  qualities  of 
negotiable  paper;  and  their  value  depends  mainly  upon 
ihis  character.  Being  issued  by  states  and  corporations, 
they  are  necessarily  under  seal.  But  there  i3  nothing  im- 
moral or  contrary  to  good  policy  in  making  them  nego- 
tiable, if  the  necessities  of  commerce  require  that  they 
should  be  so.  A  mere  technical  dogma  of  the  courts  of  the 
common  law  cannot  prohibit  the  commercial  world  from 
inventing  or  using  any  species  of  security  not  known  in  the 
last  century.  Usage  of  trade  and  commerce  are  acknowl- 
edged by  courts  as  part  of  the  common  law,  although 
they  may  have  been  unknown  to  Bracton  or  Blackstone. 
And  this  malleability  to  suit  the  necessities  and  usages  of 
the  mercantile  and  commercial  world  is  one  of  the  most 
valuable  characteristics  of  the  common  law.  When  a 
corporation  covenants  to  pay  to  bearer  and  gives  a  bond 
with  negotiable  qualities,  and  by  this  means  obtains  funds 
for  the  accomplishment  of  the  useful  enterprises  of  the  day, 
it  cannot  be  allowed  to  evade  the  payment  by  parading 
some  obsolete  judicial  decision  that  a  bond,  for  some  tech- 
nical reason,  cannot  he  made  payable  to  bearer.  That 
these  securities  are  treated  as  negotiable  by  the  commer- 
cial usages  of  the  whole  civilized  world,  and  have  received 
the  sanctions  of  judicial  recognition,  not  only  in  this  court, 
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but  of  nearly  every  state  in  the  Union,  is  well  known  and 
admitted." 

It  appears  that  the  trial  court  entered  a  judgment  im- 
mediately upon  filing  its  findings  of  fact  and  conclusions 
of  law,  which  were  filed  in  the  absence  of  and  without 
notice  to  the  appellant's  counsel.  It  is  contended  that 
the  statute  (§5052,  Ballinger),  inasmuch  as  it  allows 
the  party  desiring  to  except  to  the  findings  five  days  in 
which  to  do  so  after  service  of  the  same  upon  him  when 
signed  subsequently  to  the  hearing  and  in  his  absence, 
contemplates  that  the  judgment  shall  not  be  entered  until 
the  exceptions  are  filed,  or  the  time  for  excepting  has 
expired.  While,  perhaps,  this  may  be  the  better  practice, 
as  it  gives  to  the  trial  court  an  opportunity  to  review  its 
findings  in  the  light  of  the  exceptions,  it  does  not  consti- 
tute reversible  error.  The  losing  party  may  still  except 
within,  the  time,  and  appeal  in  the  regular  way.  It  does 
not  drive  him,  as  the  appellant  suggests,  to  a  motion  or 
petition  to  vacate,  in  order  to  have  the  judgment  reviewed 
on  appeal. 

Finding  no  substantial  error  in  the  record,  the  judgment 
appealed  from  will  stand  affirmed. 

Hadley,  Anders,  Mount,  Dunbar  and  White,  JJ., 
concur. 

Reavis,  C.  J.,  concurs  in  result. 
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Ferdinand  Schwede,  Appellant,  v.  Hembich  Brothers 
Brewing  Company,  Respondent. 

IfLRICJTAX.   CORPORATIONS OOKSTBUCTIOM   07  BAILWAT  D»    BTBUT  — 

BIGHTS   OF   ABUTTIBO   OWHEB IMJCNCTION. 

The  owner  of  a  lot  abutting  upon  a  public  street,  irrespective 
of  the  Question  whether  the  fee  of  the  street  Is  In  the  city  or  the 
abutting  owners,  has  such  a  special  Interest  therein  as  bo  entitle 
him  to  maintain  injunction  against  the  unlawful  construction  of 
a  railway  In  the  street 

SAME TITLE  TO   STREETS  —  EFffiCT  07  DEDICATION. 

The  public  control  of  streets  and  highways  in  this  state  does 
not  amount  to  an  ownership  of  the  fee,  under  Bal  Code,  Si  1264- 
1276,  which  declare  the  effect  and  purpose  of  dedication  by  city 

plats. 

SAKE ILLEGALITY   OF  PEBMTT  TO  USE  STREET. 

A  permit  by  the  board  of  public  works  to  use  a  public  street 
for  the  purpose  of  constructing  a  railway  track  would  confer  no 
right  to  so  use  the  street,  nor  afford  a  basis  for  the  condemnation 
thereof,  since  the  power  of  granting  franchises  for  such  purposes 
Is  reposed  In  the  city  council  under  a  delegation  of  legislative 
functions  to  cities. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Boyd  J.  Tali-man,  Judge.    Reversed. 

B.  E.  Foster,  for  appellant 

Preston,  Can-  &  Gilman.,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C,  J. — Plaintiff  is  the  owner  of  two  lots  in 
block  6,  Judkins'  Addition  to  Seattle,  which  abut  on 
Eighth  avenue  South.  Defendant  owns  five  lots  in  blocks 
7  and  8,  abutting  on  the  same  street,  upon  which  it  is  con- 
structing and  intends  to  operate  a  brewery,  and,  for  the 
purpose  of  fnrnisbing  supplies  to  the  brewery  and  shipping 
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products  therefrom,  13  about  to  grade  and  excavate  the 
street,  construct  a  railroad  thereon,  and  lay  a  track  up  and 
against  the  front  of  plaintiff's  lots.  He  alleges  that  his 
access  to  his  home  will  be  interrupted,  that  an  additional 
burden  will  be  placed  upon,  the  street,  and  that  his  prop- 
erty will  be  diminished  in  value  by  the  construction  of  the 
railroad,  and  prays  for  a  perpetual  injunction  against  the 
operations  of  defendant  having  in  view  the  construction 
and  operation  of  the  railroad.  The  answer  denies  generally 
the  allegations  of  the  complaint,  except  that  defendant  is 
erecting  and  intends  to  operate  a  brewery  upon  its  said 
premises,  and  that  it  is  constructing  a  railway  or  switch 
in  Eighth  avenue  South  for  the  purpose  of  transporting 
supplies  to  and  products  from  its  brewery.  For  affirm- 
ative defense,  defendant.  set3  up  that  the  Columbia  &  Puget 
Sound  Railway  Company  is  a  railroad  corporation  duly 
organized  by  law,  and  engaged  in  operating  a  railroad  in 
this  state;  that  said  railroad  has  a  right  of  way  through 
said  Eighth  avenue  South  and  in  front  of  plaintiff's  lota, 
end  is  continuously  and  daily  operating  trains  over  its 
own  tracks ;  and  the  track  projected,  when  constructed  by 
defendant,  will  be  a  part  of  the  system  of  said  railroad, 
and  a  spur  running  to  the  brewery ;  and,  for  further 
defense,  that  said  street  was  platted  and  dedicated  as  a 
public  street,  that  the  fee  thereof  is  vested  in  the  city, 
and  that  defendant  is  constructing  its  railway  under  the 
control  and  by  the  authority  of  the  city. 

1.  No  bill  of  exceptions  or  statement  of  facte  has  been 
certified  in  the  case.  A  demurrer  was  interposed  by 
plaintiff  to  the  affirmative  defenses  of  the  answer,  which 
was  overruled,  and  the  case  was  tried.  The  superior  court 
made  the  following  findings  of  fact : 

"1.  That  the  plaintiff  herein  is,  and  for  many  years 
prior  to  the  commencement  of  this  action  was,  the  owner 
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and  seized  in  fee  simple  of  lot  numbered  5,  block  6,  Jud- 
kins'  Addition  to  the  city  of  Seattle,  Washington,  and  the  ■ 
same  is,  and  for  many  years  last  past  has  been,  plaintiff's 
home  and  residence  That  the  defendant  ia  the  owner  and 
seized  in  fee  simple  of  lots  numbered  5,  fi,  7  and  8  in 
block  7  and  lot  8  in  block  8,  in  said  addition  to  said  city. 
That  the  premises  of  the  said  plaintiff  and  those  of  the 
defendant  abut  upon  Eighth  avenue  South  in  the  city  of 
Seattle,  which  said  Eighth  avenue  South  is  one  of  the 
public  streets  of  said  city. 

"2.  That,  on  or  about  the  20th  day  of  March,  1901,  the 
defendant  commenced  the  construction  and  excavation  for 
the  purpose  of  building  a  railroad  or  switch  in  front  of 
plaintiff's  said  premises;  that  about  said  time  and  imme- 
diately prior  to  the  commencement  of  this  action  the  said 
defendant  constructed  and  made  an  excavation  in  front 
of  said  premises  from  one  to  about  three  feet  in  depth  and 
about  twelve  feet  in  width;  that  in  so  doing  said  excava- 
tion overreached  plaintiff's  premises  about  one  and  one- 
half  feet  at  the  top  of  the  excavation  and  about  eight 
inches  at  the  bottom  thereof  on  the  south  half  of  his  lot. 

"3.  That  it  was  and  is  the  intention  of  said  defendant 
in  the  making  of  said  excavation  to  prepare  a  road  or 
bed  upon  which  to  lay  the  railroad  track  or  switch  con- 
necting its  own  premises,  on  which  it  was  constructing  a 
brewery,  with  the  track  of  the  Columbia  &  Puget  Sound 
Railroad  Company;  and  it  was  and  is  the  intention  of 
said  defendant  to  construct-  said  track  wholly  in  said  Eighth 
avenue  South,  a  public  Btreet  of  the  city  of  Seattle;  and  it 
never  was  and  is  not  now  the  intention  of  the  defendant 
;o  in  any  way  encroach  upon  the  property  of  the  plaintiff 
or  any  part  thereof;  and  the  act  of  said  defendant  in  over- 
leaching  plaintiff's  property  was  by  mistake  and  uninten- 
tional on  its  part.  That  said  excavation  was  made  without 
the  consent  and  against  the  will  of  the  plaintiff.  That 
about  the  time  of  the  commencement  of  said  excavation 
said  defendant  obtained  from  the  board  of  public  works 
of  the  city  of  Seattle  a  permit  in  writing  to  construct  a  rail- 
road or  switch  in  and  on  Eighth  avenue  South  and  in 
front  of  plaintiff's  premises  for  a  period  of  three  years 
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from  the  date  of  issuing  of  such  permit.  That  said  defend- 
ant never  acquired  any  franchise  from  the  city  of  Seattle 
for  the  right  to  use  said  street  for  said  switch  or  railroad. 
That  said  Columbia  &  Puget  Sound  Railroad  Company  is 
maintaining  and  for  a  long  time  past  has  maintained  a 
track  upon  said  Eighth  avenue  South  in  front  of  plaintiffs 
premises,  and  has  and  does  continuously  operate  trains  on 
said  road.  That  the  excavation  and  proposed  road  intended 
to  be  built  by  the  defendant  lies  east  of  the  middle  of 
said  Eighth  avenue  South,  and  said  spur  or  track  being 
constructed  by  the  defendant  was  intended  to  connect  with 
said  Columbia  &  Puget  Sound  Railroad  and  for  the  purpose 
of  transporting  products  of  the  brewery  being  constructed 
by  the  defendant  upon  its  property  to  said  railway  track 
of  the  Columbia  &  Puget  Sound  Railroad  Company. 

"4.  That  the  construction  of  said  switch  or  spur  in 
Eighth  avenue  South,  as  intended  by  the  defendant,  would 
not  affect  the  plaintiff  differently  from  the  general  public, 
and  the  injury  suffered  by  the  plaintiff  by  reason  of  the 
construction  of  a  railroad  in  Eighth  avenue  South,  as  in- 
tended by  the  defendant,  would  not  be  different  in  char- 
acter from  that  which  the  general  publio  would  suffer. 

"6.  That  that  portion  of  Eighth,  avenue  South  upon 
which  the  premises  described  in  these  findings  abut  is  in  an 
addition  to  the  city  of  Seattle  known  as  Judkins'  Addition ; 
that  the  original  proprietor  of  said  Judkin3'  Addition,  in 
platting  the  same,  dedicated  the  streets  and  alleys  therein, 
including  said  Eighth  avenue  South,  to  the  public." 

The  injunction  against  the  construction  of  the  railway 
in  the  street  was  denied.  The  only  errors  properly  assigned 
are  the  overruling  of  the  demurrer  to  the  affirmative  de- 
fenses, and  exception  to  the  conclusions  of  law  as  flowing 
from  the  findings  of  facts.  These  may  be  considered  to- 
gether. It  is  apparent  that  the  first  conclusion  of  law, 
"that  the  fee  of  said  Eighth  avenue  South  is  in  the  city  of 
Seattle,  and  that  the  plaintiff  lias  no  right,  title  or  interest 
therein,"  is  erroneous.    It  is  true  there  are  some  authorities 
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supporting  it,  but  the  better  view  seems  to  bo  that  it  is  im- 
material whether  the  city  or  the  plaintiff  owns  the  fee, 
Discussing  this  question,  Elliott  on  Roads  and  Streets  (2d 
ed.),  §  697,  concludes:  "But,  in  any  case,  whether  he 
owns  the  fee  or  not,  we  think  he  is  entitled  to  compensation 
where  the  railroad  deprives  him  of  his  right  of  access;" 
and  the  authorities  cited  fully  support  the  text.  ThiB 
rule  has  been  directly  approved  in  this  state.  In  Hatch 
v.  Tacoma,  etc.,  B.  B.  Co.,  6  Wash.  1  (32  Pac.  1063),  it 
was  declared : 

"Even,  if  it  be  admitted,  for  the  purposes  cf  the  demur- 
rer, that  the  fee  of  the  street  is  in  the  city,  as  claimed 
by  respondent,  it  does  not  follow  that  the  appellants  have 
not  sustained  direct  and  immediate  damage  by  the  building 
of  the  railroad  in  front  of  their  premises.  In  any  event, 
if  the  appellants'  property  has  been  damaged  in  a  manner 
different  from  that  of  the  public  generally  by  the  appro- 
priation of  the  street  for  railroad  purposes,  they  are  enti- 
tled to  compensation ;  r.ud  damages,  to  be  recoverable,  are 
not  confined  to  the  land  itself,  but  may  fiily  affect  that 
which  is  incident  thereto,  and  necessary  to  the  use  thereof. 
The  owner  of  a  lot  on  a  street  in  a  city  has  a  right  to  the 
use  of  the  adjoining  street  which  is  distinct  from  that  of 
the  public,  and  such  right  is  as  much  property  as  the  lot 
itself  (Bude  v.  City  of  St.  Louis,  93  Mo,  408,  6  S.  W. 
Rep.  257;  Burkam  v.  Ohio,  etc.,  By.  Co.,  122  Ind.  344 
(23  N.  E.  Sep  799),  and  cannot  be  taken  away  or  in- 
juriously affected,  without  compensation." 

In  State  ex  rel.  Smith  v.  Superior  Court,  26  Wash.  278 
(66  Pac.  385),  it  was  observed: 

"The  right  to  the  use  and  possession  of  a  lot  abutting  on 
to  a  public  street  is  property.  The  right  to  light  and  air 
and  access  is  equally  property.  These  are  rights  that  are 
a  part  of  the  consideration  when  the  property  is  purchased. 
Without  this  right  cities  would  not  be  built,  because  they 
could  not  be  maintained,  and  the  modern  authorities  are 
uniform  that  these  are  rights  which  are  guaranteed  by 
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consitutional  provisions  similar  to  ours.  A  very  interest- 
ing and  instructive  case  on  this  proposition  is  Story  v.  New 
York  Elevated  11.  It.  Co.,  90  K  Y.  124  (43  Am.  Rep. 
146),  where  the  authorities  are  reviewed  at  length,  and  the 
conclusion  reached  that  upon  the  purchase  these  rights  be- 
come at  once  appurtenant  to  the  lot,  and  form  an  integral 
part  of  the  estate,  and  it  makes  no  difference  whether  the 
streets  were  dedicated  by  the  corporation  or  by  individuals ; 
citing  Barney  v.  Keokuk,  94  U.  S.  324,  in  support  of  that 
proposition,  where  it.  was  held  that  there  was  no  substan- 
tial difference  between  streets  in  which  the  legal  title  is  in 
private  individuals,  and  those  in  which  it  is  in  the  public, 
as  to  the  rights  of  the  public  therein." 

See,  also,  Kaufman  v.  Taroma,  Olympia,  etc.,  S.  R.  Co., 
11  Wash.  633  (40  Par.  137). 

But  it  is  not  accurate  to  designate  the  public  control  of 
streets  and  highways  in  this  state  as  a  fee.  The  statutes 
declare  the  effect  and  purpose  of  the  dedication,  to  the 
public,  by  a  city  plat  such  as  the  one  in  controversy  here. 
Section  1264,  Bal.  Code,  declares  them  public  highways; 
and  §  1266  puts  them  under  control  of  the  corporate  au- 
thorities. Sections  1269  and  1270  provide  that,  upon  va- 
cation of  a  street,  it  shall  vest  in  equal  proportions  in  the 
abutting  lot  owners ;  and  §  1276  declares  the  effect  of  dedi- 
cation. But  the  case  of  State  ex  rel.  Grinsfelder  v.  Spo- 
kane Street  By.  Co.,  19  Wash.  518  (53  Pac.  719,  41  L.  R. 
A.  515,  67  Am.  St  Rep.  739),  is  cited  by  counsel  for 
respondent  as  sustaining  ownership  of  the  fee  in  the  city. 
In  that  case  it  was  urged  by  the  defendant,  an  electric 
railway  company,  in  answer  to  mandamus  to  compel  its 
operation,  that  it  had  no  city  franchise  through  a  platted 
addition,  but  only  a  license  from  the  owner  of  the  prop- 
erty platted.  The  point  the  court  had  in  view  was  the 
effect  of  a  dedication  by  plat  to  the  public,  and  it  was  held 
that  the  plat,  when  executed,  was  to  the  public;  that  is,  if 
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conditions  were  attached  to  the  dedication,  the  conditions, 
if  inconsistent,  fell,  and  the  dedication  was  valid  for  the 
purposes  intended.  Section  1276,  supra,  was  mentioned, 
and  the  case  of  City  of  Dcs  Moines  v.  Hall,  24  Iowa,  234, 
cited,  as  to  the  effect  of  the  statutory  dedication ;  and  from 
the  Iowa  case  was  inadvertently  drawn  the  remark  which 
is  cited,  "In  platted  additions  to  a  town,  when  streets  are 
laid  out  thereon,  the  fee  belongs  to  the  public."  The  Iowa 
Code  of  1851,  before  that  court  in  the  case,  contained 
§  637,  which  declared  the  effect  of  the  acknowledgment  of 
a  town  plat  as  follows: 

"The  acknowledgment  and  recording  of  such  plat  is 
equivalent  to  a  deed  in  fee  simple  of  such  portion  of  the 
land  as  is  therein  set  apart  for  public  use,  or  is  dedicated 
to  charitable,  religious  or  educational  purposes." 

It  is  thus  obvious  that  the  Iowa  case  could  not  be  in 
point  upon  the  ownership  of  the  fee,  and  was  pertinent  only 
upon  the  construction  of  a  statutory  dedication.  Thus,  it 
may  be  observed  that  the  fourth  finding  of  fact,  to  the  ef- 
fect that  the  plaintiff  is  not  affected  differently  from  the 
general  public,  is  rather  a  legal  conclusion  than  fact,  which 
evidently  flows  from  an  incorrect  view  of  the  effect  of  dedi- 
cation under  the  statute,  and  cannot  avail  defendant  here. 
The  plaintiff,  therefore,  by  reason  of  a  special  interest  in 
the  street,  ma;  maintain  this  action. 

2.  The  demurrer  should  have  been  sustained  to  the 
matter  set  up  in  the  affirmative  defense;  i.  e.,  thnt.  de- 
fendant had  authority  from  the  city  to  put  down  said  rail- 
way track.  The  city  could  not  authorize  a  private  corpo- 
ration to  put  a  railway  track  for  its  own  use  upon  a  public 
street  The  answer  discloses  no  right  in  the  defendant  to 
condemn  for  public  usee.  But  it  further  appears  from  the 
findings  that  defendant  had  no  franchise  from  the  city  to 
use  the  street.     The  granting  of  such  franchise  is  a  legis- 
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lative  function  delegated  to  the  city,  and  reposed  in  the 
council,  and  can  only  be  exercised  in  the  form  prescribed 
by  law.  The  permit  granted  by  the  board  of  public  works 
conferred  no  rights  upon  defendant  It  thus  appears  that 
defendant's  operations  in  the  street  were  without  color  of 
right.  Under  the  facts  disclosed,  the  attempted  railway 
track  and  its  operation  would  be  a  public  nuisance,  and,  as 
it  has  been  observed,  "the  plaintiff  is  specially  injured  and 
may  properly  complain."  For  pertinent  authorities  in 
point  here  see  Younkin  v.  Milwaukee,  etc..  Traction  Co., 
112  Wis.  15  (87  N.  W.  861),  and  Mory  v.  Oley  Valley  By. 
Co.,  199  Pa.  St.  152  (48  AU.  971). 

The  judgment  is  reversed,  with  instructions  to  the  su- 
perior court  to  enter  a  decree  granting  a  perpetual  in- 
junction against  the  construction  or  operation  of  the  rail- 
way track  described  in  the  complaint 

Anders,  Hadley,  Fdllerton,  Mount,  Dunbar  and 
White.,  JJ.,  concur. 


[No.  4104.     Decided  July  5,  1902.] 

Febderick  Noll,  Respondent,  v.  City  op  Seattle,  Ap- 
pellant. 


MUNICIPAL     CORPORATIONS EXCAVATIONS     IN 

In  an  action  against  a  city  to  recover  damages  for  Injuries 
received  from  falling  Into  an  excavation  In  a  public  street,  the 
defendant  Is  not  entitled  to  a  non-suit  on  the  ground  of  want  of 
notice  of  the  unguarded  condition  of  the  excavation,  when  the 
evidence  shows  defendant  gave  permission  that  excavation  be 
made,  that  It  was  In  a  much-traveled  street,  and  that  It  remained 
uncovered  and  unguarded  for  several  days  Just  preceding  the 
accident 
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The  question  of  plalntltCa  contributory  negligence  In  falling 
Into  an  excavation  In  a  public  street  was  one  for  the  Jury,  where 
the  evidence  showed  that  he  had  engaged  In  a  brawl  some  two 
blocks  from  the  excavation,  and,  in  running  away  from  the  per- 
sons with  whom  he  had  the  encounter,  had  run  Into  the  front 
and  out  of  the  rear  door  of  a  saloon,  through  an  alley  onto  the 
street  and  into  the  excavation,  since  the  manner  of  his  getting 
onto  the  street  and  his  rate  of  speed  were  facts  proper  for  the 
consideration  of  the  Jury. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Arthur  E.  Griffin,  Judge.    Affirmed. 

W.  E.  Humphrey  and  Edward  Von  Tobel,  for  appellant. 
Frederick  B.  Burch,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Action  to  recover  damages  for  personal 
injuries.  It  appears  that  defendant  had  given  permission 
to  a  property  owner  who  was  operating  a  laundry  to  un- 
cover or  make  an  excavation  in  Main  street.  Such  exca- 
vation was  made,  and,  while  without  barriers,  or  cover 
around  it,  the  plaintiff  fell  into  it,  and  sustained  the 
injuries  complained  of.  When  the  plaintiff's  testimony 
was  concluded,  a  motion  for  non-auit  was  made  by  defend- 
ant. Two  grounds  for  non-suit  were  urged :  (1)  That  the 
city  had  no  notice  of  the  unguarded  condition  of  the  exca- 
vation at  the  time  the  accident  occurred;  and  (2)  that  the 
plaintiff  was  guilty  of  contributory  negligence. 

Relative  to  the  first  ground  it  may  be  said  the  evidence 
on  the  part  of  plaintiff  tended  to  show  that  the  excavation 
had  been  uncovered  for  several  days,  and  was  at  times  un- 
guarded; that  there  was  no  sufficient  light  to  show  the 
excavation ;  and  that  when  plaintiff  was  injured  there  were 
no  barriers  for  protection  of  any  sort  around  the  exca- 
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vation.  It  will  also  be  noted  that  the  city  had  given  per- 
mission  for  the  street  to  be  uncovered  and  the  excavation 
to  be  made.  This  permission,  taken  in  connection  with 
the  other  evidence  that  the  excavation  waa  in  a  public  and 
much-traveled  street,  was  sufficient  for  the  jury  to  infer 
knowledge  on  the  part  of  the  city  of  the  negligent  con- 
dition in  which  the  excavation  waa  left.  For  a  pertinent 
discussion  of  the  knowledge  imputed  to  defendant,  see 
Beall  v.  Seattle,  28  Wash.  593  (69  Pac.  12). 

Relative  to  contributory  negligence,  the  evidence  showed 
that  plaintiff  had  engaged  in  a  brawl  some  two  blocks  from 
the  place  of  the  accident,  and  ran  away  rapidly  from  the 
persons  with  whom  the  difficulty  occurred,  and  in  his 
course  ran  into  the  front  and  out  of  the  rear  door  of  a 
saloon,  and  through"  an  alley  onto  the  Main  street,  and 
into  the  excavation.  The  manner  in  which  he  got  onto 
the  street,  and  the  rate  of  speed  at  which  he  was  going, 
were  facta  to  be  submitted  to  the  jury. 

No  error  of  law  appearing  on  the  record,  the  judgment 


Anders,  Hadley,  Fullekton,  Mount,  Dunbak  and 
White,  J  J.,  concur. 


[No.  4128.    Decided  July  S,  1902.] 

Walter  V.  R.  Ckooker,  Appellant,  v.  Pacific  Loungb 

and  Mattress  Company,  Respondent. 

INJURIES      TO     SERVANT  —  LIABILITY    OF    MASTER  —  DEFECTIVE      APPLI- 
ANCES   QUESTION  FOB  JUBT. 

Whether  or  not  the  master  is  chargeable  with  negligence  In 
requiring  the  servant  to  operate  a  ripsaw  without  the  use  of  a 
guard  or  spreader  to  lessen  the  danger  of  flying  slivers  and 
pieces  of  wood  Is  a  question  for  the  Jury,  although  the  ripsaw 
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msy  be  the  same  as  those  In  ordinary  use  elsewhere,  if  experi- 
ence has  shown  the  advantage  of  such  a  protective  device  as  the 
spreader,  leading  to  Its  general  adoption  In  other  factories,  and 
the  master  had  knowledge  of  Its  desirability  and  had  promised  to 
■apply  It 


1EPATB ASSUMPTION  OF  RISK. 

The  continuance  of  a  servant  In  the  operation  of  defective 
machinery  after  tbe  promise  of  the  master  to  remedy  It  does  not 
amount  to  an  assumption  of  the  risk.  If  the  servant  had  reason 
to  rely  upon  the  performance  of  the  promise  within  a  reasonable 
time,  and  whether  he  could  or  not  entertain  a  reasonable  expec- 
tation thereof  would  be  ft  question  for  the  Jury. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  O.  Chapman,  Judge.    Reversed. 

Oovnor  Teats,  for  appellant. 

William  P.  Reynolds  and  Herbert  S.  Qriggs  (Arthur 
Remington.,  of  counsel),  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Action  claiming  damages  for  personal 
injuries.  The  complaint  states,  substantially,  that  plaintiff 
is  a  minor  nineteen  years  of  age,  and  the  action  is  brought 
by  his  father  and  guardian ;  that  in  April,  1899,  plaintiffs 
father,  who  was  working  for  the  defendant  corporation  in 
its  manufacturing  establishment  in  Tacoma,  sought  em- 
ployment for  plaintiff  in  defendant's  establishment;  that 
plaintiff  at  that  time  was  used  to  operating  a  sandpapering 
machine;  that  defendant,  through  its  foreman,  informed 
the  father  that  the  company  them  had  an  operator  running 
the  sandpapering  machine,  but  there  was  liable  to  be  a 
change  at  any  day,  and  in  that  case  a  sandpapering  operator 
would  be  required  at  once,  and  that  plaintiff  could  in  the 
meantime  obtain  employment  in  the  factory,  operating  a 
ripsaw,  and  when  the  place  was  vacant,  could  be  employed 
in  running  the  sandpapering   machine;    that    plaintiff's 
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father  then  complained  to  defendant  that  the  ripsaw  had 
no  guards  or  spreaders,  and  that  its  operation  would  be 
more  or  less  dangerous  without  the  guard  or  spreader;  that 
the  foreman  of  defendant  stated  that  the  spreader  ought  to 
be  on  the  saw,  and  that,  if  plaintiff  would  go  to  work  with 
the  same,  defendant  would  place  the  spreader  upon  the 
same;  that  the  ordinary  spreader  or  guard  on  ripsaws  such 
as  were  used  in  defendant's  factory  is  made  of  a  thin  piece 
of  steel  or  iron  placed  at  the  rear  of  the  saw,  and  for  the 
purpose,  in  such  saws,  of  protecting  the  saw  from  splinters, 
edgings,  and  pieces  of  wood  striking  the  same,  and  thus 
protecting  the  operator  of  the  saw  from  injury  from  the 
same ;  that,  without  the  spreader,  slivers,  edgings,  and 
pieces  of  boards  from  the  boards  being  ripped  would  catch 
on  the  teeth  of  the  fastrrevolving  saw,  and  be  thrown  in 
front  of  the  same,  and  could  thus  injure  the  operator;  that 
the  spreader  or  guard  would  protect  the  operator  of  the 
saw  from  any  and  all  such  dangers, — from  being  struck 
by  slivers  and  pieces  of  boards  so  caught  upon  the  teeth  of 
the  saw;  that  the  foreman  who  engaged  plaintiff  had  full 
knowledge  of  this  machinery,  and  it  was  his  duty  to  inspect 
the  same,  make  any  needed  repairs  and  changes,  provide 
guards,  and  arrange  the  same  so  as  to  be  reasonably  safe; 
that  defendant  then  promised  that  it  would  place  a  guard 
upon  the  saw,  and  that,  upon  such  promise  of  the  defend- 
ant, plaintiff,  by  the  direction  of  his  father,  entered  the 
employment  of  the  defendant  about  the  23d  of  April,  1899 ; 
that  the  danger  in  operating  the  saw  was  at  the  time  not  so 
imminent  and  immediate  but  that  it  was  reasonably  safe 
to  operate  the  same  for  a  short  period  of  time  until  the 
guard  could  be  put  on  the  saw ;  that  when  plaintiff  entered 
upon  the  employment  the  foreman  of  defendant  told  plaint- 
iff he  would  place  a  guard  upon  the  saw  as  soon  as  it  was 
possible  for  him  to  do  so,  and  within  a  reasonable  time; 
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that  plaintiff  believed  defendant  would  place  a  guard  there- 
on and,  knowing  that  ripsaws  had  been  operated  by  ordi- 
narily prudent  and  careful  men  without  guards,  and  de- 
pending upon  the  promise  of  the  foreman  that  the  guard 
would  be  placed  thereon  within  a  reasonable  time,  and  with. 
the  expectation  and  promise  of  being  placed  regularly  on 
the  sandpapering  machine  in  a  short  time,  went  to  work  at 
the  eaw,  and  continued  thereon  for  a  period  of  two  weeks, 
when  complaint  was  made  by  tJie  father  of  plaintiff  and 
plaintiff  himself  that  the  spreader  or  guard  had  not  been 
placed  on  the  saw;  that  defendant's  foreman  stated  to 
plaintiff  that  the  machinery  would  bo  immediately  stopped 
for  regular  repairs,  and  that  during  said  period  they  would 
place  a  guard  upon  the  same;  that  defendant  stopped  its 
manufactory  for  repairs  for  about  nine  days,  including  the 
17th  of  May,  18!)!) ;  that  on  the  18th  of  May,  1899,  plaint 
iff,  returning  to  work  at  the  request  of  defendant,  was  work- 
ing during  such  day  upon  shaper  and  boring  machines  until 
about  fifteen  minutes  of  six  o'clock  p.  m,  of  said  day, 
when  he  was  ordered  by  the  foreman  of  defendant  to  go  to 
the  ripsaw  and  rip  some  short,  thick  pieces  of  Wards ;  that 
plaintiff  gave  to  the  foreman  the  saws  to  repair,  and  stated 
that  the  guard  was  not  on  the  same,  and  asked  why  not, 
and  the  foreman  stated  he  had  not  time  to  do  so,  but  would 
put  it  on,  and  the  foreman  said  the  lumber  was  needed  im- 
mediately in  the  operation  of  the  plant,  and  to  go  on  with 
the  saw ;  that  in  order  to  rip  such  thick  pieces  it  was  neces- 
eary  to  place  the  table  of  the  saw  in  a  horizontal  position, 
and  in  that  position  there  was  more  danger  of  the  saw 
catching  slivers,  edgings,  and  pieces  of  boards,  without  a 
guard  or  spreader,  which  danger  was  unknown  to  plaint- 
iff; that  plaintiff  then  proceeded  to  the  saw,  and  when 
he  had  ripped   some  sis  or  seven  of  the  short  pieces  a 
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sliver  or  edging  of  about  an  inch  square  caught  the  teeth, 
of  the  saw,  and  was  hurled  forward  of  the  saw,  striking 
plaintiff  in  the  right  eye,  and  inflicting  the  injuries  for 
which  damages  are  claimed.  It  is  further  alleged  that 
the  injury  occurred  through  the  negligence  of  the  de- 
fendant in  not  placing  the  guard  before  the  saw,  and  thus 
protecting  the  operator  against  the  splinters,  sticks,  and 
boards  coming'  against  it.  The  answer  of  defendant  de- 
nied the  material  allegations  of  the  complaint,  and  set 
up  as  affirmative  defenses  contributory  negligence  on  the 
part  of  the  plaintiff,  and  that  plaintiff  assumed  the  risk 
of  the  occupation.  After  the  evidence  in  behalf  of  the 
plaintiff  was  concluded,  and  upon  motion  of  the  defend- 
ant, a  nonsuit  was  granted  by  the  court.  Plaintiff  appeals. 
1.  The  errors  assigned  are  upon  rulingB  of  the  court 
excluding  testimony  tendered  by  the  plaintiff,  and  the 
granting  of  the  nonsuit.  The  errors  assigned  upon  the 
exclusion  of  evidence  are  (1)  that  the  court  erred  in  ex- 
cluding evidence  tending  to  show  that  all  the  ripsaws  in 
defendant's  factory  were  of  the  same  model  as  offered  at 
the  trial;  (2)  in  excluding  evidence  tending  to  show  that 
all  saws  plaintiff  had  worked  with,  except  defendant's 
were  guarded;  (3)  in  excluding  evidence  tending  to  show 
the  customs  of  mills  on  Puget  Sound  in  and  around  Seattle, 
relative  to  guarding  ripsaws.  The  controlling  question 
is  the  granting  of  the  order  for  a  nonsuit  It  may  be  ob- 
served that  the  evidence,  when  considered  upon  the  ob- 
jection to  its  sufficiency,  must  be  given  the  most  favorable 
intendment  in  favor  of  the  contention  of  the  plaintiff.  Ap- 
plying this  construction,  an  examination  of  the  evidence 
shows  that  the  allegations  of  the  complaint  were  fairly  sus- 
tained, and,  in  view  of  the  argument  of  respondent,  there 
is,   in   substance,   little  distinction  between  ruling  upon 
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a  general  demurrer  to  the  complaint  and  the  objection 
which  was  made  Co  the  sufficiency  of  the  evidence.  But  it 
is  deemed  proper,  for  a  full  consideration  of  the  case,  to 
examine  the  evidence  tending  to  show  the  ultimate  facts. 
The  plaintiff's  father  and  guardian  stated  he  had  been 
working  in  a  furniture  factory  for  four  years;  had  worked 
on  different  machines, — among  others,  ripsaw  and  dove- 
tailing machines;  that  he  had  worked  about  eight  years 
with  such  machines.  In  defendant's  factory  he  was  run- 
ning a  tenon  machine.  He  had  entered  the  employment  of 
defendant  in  March,  1899.  He  was  employed  upon  an- 
other floor  from  the  plaintiff,  his  son.  There  were  three 
ripsaws  on  the  floor  where  plaintiff  worked.  Tho  father 
said  he  had  examined  the  mills  and  factories  in  and  around 
the  city  of  Tacoma.  In  answer  to  the  question:  "What 
do  you  find  as  to  ripsaws  guarded  or  not  guarded  V  he  said : 

"I  find  that  they  are  nearly  all  guarded.  Out  of  eighteen 
saws  that  I  have  examined  there  are  only  four  that  are  not 
guarded.  Q.  You  may  state  if  use  has  anything  to  do 
and  the  length  of  the  lumber  has  anything  to  do  with  the 
necessity  of  the  guard  ?  A.  It  has  something  to  do  with 
it,  In  ripping  long  stuff,  all  the  way  from  ten  to  twenty 
feet  long,  a  guard  is  not  as  requisite  as  it  i3  for  short  ma- 
terial. However,  a  guard  is  no  detriment  at  any  time  and 
I  consider  it  absolutely  necessary  in  ripping  short  stuff, 
from  four  feet  down  to  any  length  that  may  be  ripped." 

The  witness  also  testified  to  the  effect  that  he  would  not 
have  consented  to  the  employment  of  his  son  to  continue 
work  upon  the  saw,  except  for  the  promise  of  the  defendant 
to  place  a  guard  thereon ;  that,  at  the  time  the  repairs  were 
made  in  the  manufactory,  he  saw  the  foreman  grinding 
the  plates  for  the  guards,  which  the  foreman  informed  him 
would  be  put  upon  the  saws.  He  also  testified  that  the 
injury  to  the  son  would  have  been  prevented  if  tho  guard 
had  been  on  the  saw.     There  was  other  testimony  of  an 
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experienced  workman  as  to  the  nature  of  the  guard  and 
that  it  was  much  safer  for  the  operator  to  conduct  the  saw 
with  a  guard  than  without;  that  the  danger  of  slivers, 
splinters,  and  fragments  of  the  boards  flying  into  the 
face  of  the  operator  was  well  known  and  recognized  by 
sawyers,  as  also  was  the  increased  safety  in  the  guard.  It 
also  appeared  in  the  testimony  that  a  similar  accident, 
though  not  similar  injury,  had  occurred  from  this  same 
saw  some  time  before  the  engagement  of  plaintiff.  It  is 
urged  by  counsel  for  respondent,  in  support  of  the  judg- 
ment, that  the  absence  of  the  guard  or  spreader  to  the  rip- 
saw cannot  he  imputed  to  the  defendant  as  primary  negli- 
gence, and  the  rule  is  invoked  that  when  the  master  who 
operates  dangerous  machinery  uses  the  machine  in  ordi- 
nary general  use,  and  the  machine  is  in  good  order  (that 
is,  has  no  defects  in  itself),  no  negligence  can  be  inferred ; 
that  if  the  evidence  shows  such  machine,  and  in  such  con- 
dition, it  is  the  duty  of  the  court  to  determine  there  is  not 
negligence,  and  no  question  remains  for  the  jury.  It  may 
be  said  that  some  authorities  seem  to  support  this  rule, 
without  qualification. 

It  is  urged  that  it  would  be  very  unsafe  to  permit  a.  jury 
to  fix  an  arbitrary  standard  of  duty  in  any  given  case,  and 
therefore,  if  the  ordinary  machinery,  in  good  order,  is 
used,  negligence  is  not  imputed  to  the  master.  An  ex- 
amination of  the  authorities  will  show  that  definitions  of 
''ordinary  care"  and  "reasonable  safety"  are  expressed  in 
varying  language,  but  generally  it  seems  they  mean  such 
care  as  the  ordinarily  prudent  man  in  the  particular  occu- 
pation, with  ordinary  experience  and  intelligence,  would 
use  to  protect  himself.  The  supreme  court  of  the  United 
States,  in  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  417 
(12  Sup.  Ct.  679),  has  fairly  stated  the  function  of  the 
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court  and  the  jury  at  the  trial,  where  the  ultimate  inquiry 
is  the  fact  of  negligence.    It  was  there  observed : 

''There  is  no  fixed  standard  in  the  law  by  which  a- court 
is  enabled  to  arbitrarily  say  in  every  case  what  conduct 
shall  constitute  ordinary  care  under  any  and  all  circum- 
stances. The  terms  'ordinary  care,'  'reasonable  prudence* 
and  such  like  terms,  as  applied  to  the  conduct  and  affairs 
of  men,  have  &  relative  significance,  and  cannot  be  arbi- 
trarily defined.  What  may  be  deemed  care  in  one  case 
may,  under  different  surroundings  and  circumstances,  be 
gross  negligence.  The  policy  of  the  law  has  relegated  the 
determination  of  such  questions  to  the  jury,  under  proper 
instructions  from  the  court.  It  is  their  province  to  note 
the  special  circumstances  and  surroundings  of  each  par- 
ticular case,  and  then  Bay  whether  the  conduct  of  the  parties 
hi  that  case  was  such  as  would  be  expected  of  reasonable, 
prudent  men  under  a  similar  state  of  affairs." 

While  the  jury  is  not  permitted  to  apply  a  rule  of  care 
formed  solely  by  itself,  all  the  facts  and  circumstances 
surrounding  the  transaction  must  be  considered.  The  fact 
mat  the  machine  in  operation  is  in  ordinary  use  is  a  ma- 
terial one,  but  it  is  not  an  absolute  rule  that  this  showing 
alone  in  all  cases  relieves  the  master  from  the  charge  of 
negligence.  While  the  master  is  not  required  to  procure 
the  newest  and  best  machine,  or  to  enter  the  field  of  experi- 
ment to  provide  additional  safeguards  to  lessen  the  danger 
of  machinery  in  ordinary  use,  he  must  give  heed  to  the 
deductions  of  experience.  It.  is  a  fact  commonly  tnown 
that  machinery  once  considered  safe  has  frequently  been 
demonstrated  by  experience  to  be  less  safe  than  improved 
machinery  in  common  use,  and  the  master  cannot  shut  his 
eyes  to.  such  experience.  If  there  can  be  placed  upon  a 
machine  a  simple,  inexpensive  guard,  in  common  use, 
*aich  will  obviously  reduce  the  danger  of  its  operation, 
men  fact  surely  may  be  taken  into  consideration,  in  con- 
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nection  with  the  other  facts,  to  determine  whether  the 
master  in  the  particular  instance  has  acted  as  an  ordinarily 
prudent  person  would  have  dona 

This  view  of  the  charge  of  primary  negligence,  under 
the  evidence  in  the  present  case,  refers  the  weight  and  the 
finding  of  the  facts  to  the  jury.  So  it  is  unnecessary  to 
consider  further  the  distinction,  urged  by  counsel  for  re- 
spondent, between  the  commonly  accepted  rule  that,  when 
the  master  promises  to  repair  a  defect  in  a  machine  ap- 
proved by  common  use,  he  is,  for  a  reasonable  time, 
charged  with  the  assumption  of  the  risk  of  the  servant, — 
that  then  the  assumption  of  the  risk  by  the  servant  is 
shifted  to  the  master, — and  the  case  of  such  a  machine  in 
good  order,  which  the  master  promises  to  improve  arid 
make  more  safe. 

2.  The  judge  who  tried  the  case  seems  to  have  con- 
cluded that  the  promise  to  repair  made  by  the  defendant 
was  not  performed  within  a  reasonable  time,  and  that, 
as  a  matter  of  law,  after  such  time  had  elapsed,  the  as- 
sumption of  the  risk  was  shifted  again  to  the  plaintiff. 
The  general  rule  applicable  here  is  stated,  in  terms  worthy 
of  approval,  by  Shearman  &  Kedfield  on  The  Law  of 
Negligence,  §  215,  thus: 

"There  is  no  longer  any  doubt  that  where  a  master 
has  expressly  promised  to  repair  a  defect,  the  servant,  does 
not  assume  the  risk  of  an  injury  caused  thereby  within 
such  a  period  of  time  after  the  promise  as  would  be  rea- 
sonably allowed  for  its  performance,  or  indeed,  within 
any  period  which  would  not  preclude  all  reasonable  ex- 
pectation that  the  promise  might  be  kept.  And  the  same 
principle  applies  to  a  case  where  the  master  promises  to 
a  servant  to  discharge  an  incompetent  fellow-servant,  but 
fails  to  do  so,  and  the  former  servant  is  thereby  injured, 
or  where  a  servant,  apprehending  a  particular  danger, 
makes  it  known  to  the  master,  who  assures  him  that  ho  will 
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provide  against  it  Nor,  indeed,  is  any  express  promise 
nr  assurance  from  the  master  necessary.  It  is  sufficient, 
if  the  servant  may  reasonably  infer  that  the  matter  will 
be  attended  to." 

This  rule  is  quoted  and  adopted  by  the  supreme  court 
of  the  United  States  in  Hough  v.  Texas  &  P.  By.  Co.,  100 
C.  S.  213.  Bailey  on  Master's  Liability,  eh.  2,  p.  211, 
observes: 

"The  language  of  some  of  the  cases  would  seem  to 
warrant  the  conclusion  that  a  promise  to  repair,  on  the 
part  of  the  master,  was  in  effect  a  guarantee  on  his  part 
to  indemnify  the  servant  against  injury  while  he  con- 
linued  in  the  employment  exposed  to  the  known  peril.  Yet 
wich  is  hardly  the  effect  of  the  rule.  I  think — and  such 
it  the  result  of  the  great  majority  of  the  cases — that  ordi- 
narily it  is  a  question  for  the  jury,  though  sometimes  for 
the  court." 

Cooley  on  Torts  (2d  ed.),  p.  661,  states  the  principle 
thus: 

"It  is  also  negligence  for  which  the  master  may  be  held 
responsible,  if  knowing  of  any  peril  which  is  known  to  the 
servant  also,  he  fails  to  remove  it  in  accordance  with  as- 
surances made  by  him  to  the  servant  that  he  will  do  so. 
This  case  may  also  be  planted  on  contract,  hub  it  is  by 
no  means  essential  to  do  so.  If  the  servant,  having  a 
right  to  abandon  the  service  because  it  is  dangerous,  re- 
frains from  doing  bo  in  consequence  of  assurances  that 
the  danger  shall  be  removed,  the  duty  to  remove  the  dan- 
ger is  manifest  and  imperative,  and  the  master  is  not 
in  the  exercise  of  ordinary  care  unless  or  until  he  makes 
his  assurances  good.  Moreover  the  assurances  remove  all 
ground  for  the  argument  that  the  servant,  by  continuing 
the  employment,  engages  to  assume  its  risk?.  So  far  as 
the  particular  peril  is  concerned  the  implication  of  law 
is  rebutted  by  the  giving  and  accepting  of  the  assurance; 
for  nothing  is  plainer  or  more  reasonable  than  that  parties 
may  and  should,  where  practicable,  come  to  an  understand- 
ing between  themselves  regarding  matters  of  this  nature," 
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The  real  question  is  whether  the  plaintiff  reasonably 
relied  on  the  promise  to  put  the  guard  on  the  ripsaw, 
at  the  time  he  was  injured.  This,  from  the  evidence, 
was  a  question  of  fact  for  the  jury.  There  is  nothing  in 
the  evidence  which  seems  to  sustain  the  chargeof  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  as  a  conclusion 
of  law. 

It  may  be  observed  of  the  other  assignments  of  error 
that,  upon  the  consideration  of  the  caBe  here  made,  they 
become  immaterial.  Reversed,  and  remanded  for  a  new 
trial. 

Huxley,  Fulxebton,  Anders,  Dunbar,  Mount  and 
White,  JJ.,  concur. 


[Vo.  41KL     Decided  July  5.  1902.] 

Theodore  Woodhubst,  Appellant,  v.  Hii.es  Cramer  et 

al..  Respondents. 

APPEAL  —  EXCEPTIONS  TO  CONCLUSIONS  OF  LAW. 

When  the  facta  as  found  by  the  court  are  not  disputed,  the 
only  question  is  whether  the  judgment  la  authorized  by  the  facta 
found,  and  this  question  Is  reviewable  upon  a  general  exception 
to  the  conclusions  of  law. 

EXECUTION  SALES POSSESSION  DUBINO  REDEMPTION  PERIOD. 

Under  Laws  1899,  p.  93,  {15.  a  judgment  debtor  1b  entitled,  to 
the  possession  of  farm  lands  sold  on  execution  during  the  period 
of  redemption. 

ACTIONS SHIFTINQ    OF    ISSUES    BY    EQUITABLE    DEFENSE  —  PRESUMP- 
TION AS   TO  AMENDMENT  OF  PLEADINOB. 

Although  an  action  in  its  Inception  may  have  been  one  merely 
for  possession  of  land,  yet  where  the  defendants  have  asked  for 
equitable  relief,  and  the  plaintiff  on  appeal  has  asked  that  the 
lasue  raised  by  defendants  be  determined,  the  supreme  court  will 
consider  the  pleadings  amended  so  as  to  bring  the  matters  sug- 
gested within  the  Issues. 
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JGM1MEXTS LIENS WHAT  LAND   SUBJECT, 

Land  conveyed  to  a  grantee  Is  subject  to  the  lien  of  a  Judg- 
ment against  him,  although  no  cash  was  paid  therefor  by  the 
grantee,  but  the  purchase  price  was  paid  In  part  by  money  ad- 
vanced by  his  father  and  mother  and  the  balance  paid  from 
funds  arising  from  a  mortgage  given  on  the  premises,  the  money 
advanced  by  the  parents  being  secured  by  the  execution  of  a 
mortgage  to  them  on  the  same  land,  and  there  being  no  evidence 
of  the  land  having  been  taken  by  the  grantee  as  trustee  for  his 
parents  or  any  one  else. 

UOKTQAQES COtfVEYARCTt   TO  MORTGAGEE MERGER. 

Where  a  conveyance  of  mortgaged  premises  was  made  to  the 
mortgagee  in  satisfaction  of  the  mortgage  debt,  who  took  same 
In  ignorance  of  a  subsequent  Judgment  lien  thereon  and  can- 
celed the  mortgage  of  record,  equity  will  not  treat  the  convey- 
ance as  a  merger  of  the  mortgage  Hen  In  the  absolute  estate,  but 
irlll  revive  such  lien  as  against  a  purchaser  on  execution  sale. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
George  W.  Belt,  Judge.     Reversed. 

Happy  &  Ilwulman,  for  appellant 

Harris  Baldwin,  for  respondents. 
The  opinion  of  the  court  was,  delivered  by 

Haslet,  J. — This  action  was  brought  by  appellant 
against  respondents  to  obtain  possession  of  certain  real 
estate  in  Spokane  county,  which  it  is  alleged  is  wrongfully 
withhold  from  appellant  by  respondents.  A  trial  was  had 
before  the  court  without  a  jury,  and  a  judgment  entered 
to  the  effect  that  appellant  is  not  entitled  to  the  possession 
of  any  of  the  lands  as  against  respondents  William  H. 
Cramer  and  Rachel  Cramer.  Other  features  of  the  judg- 
ment will  be  hereinafter  mentioned.  From  the  judgment 
Ihe  plaintiff  in  the  action  has  appealed. 

Respondents  move  to  dismiss  the  appeal  and  for  the 
affirmance  of  the  judgment  on  the  ground  that  no  excep- 
tion was  taken  by  the  appellant  to  the  conclusions  of  law. 
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No  exceptions  were  taken  to  the  findings  of  facte.  The  only 
exception  disclosed  by  the  record  is  the  following  at  the  con- 
clusion of  the  judgment,  "To  all  of  which  the  said  plaint 
iff  duly  excepts."  Appellant  concedes  the  facts  as  found 
by  the  court,  and  no  statement  of  facts  is  brought  up  with 
the  record ;  but  he  insists  that  the  judgment  is  not  sup- 
[K>rted  by  the  findings  of  facts  or  the  pleadings,  and  that 
no  exceptions  to  the  conclusions  of  law  are  necessary.  The 
judgment  follows  the  conclusions  of  law,  specifically  states 
that  it  is  based  upon  both  the  findings  and  conclusions, 
and  is  consistent  with  the  conclusions  of  law.  Respondents 
urge  that  the  only  error  claimed  is  based  necessarily  upon 
the  conclusions  of  law,  and  that,  without  specific  exceptions 
thereto,  there  is  nothing  here  for  review.  They  cite  Rice 
v.  Stevens,  9  Wash.  298  (37  Pac.  440) ;  Irwin  v.  Olympia 
Water  Works,  12  Wash.  112  (40  Pac  637)  ;  and  Fisher 
v.  Kirschberg,  17  Wash.  290  (49  Pac.  488).  Some  of 
the  language  in  the  opinions  of  the  above  cases  is  sus- 
ceptible of  the  construction  placed  upon  it  by  respondents' 
counsel.  It  will  be  observed,  however,  that  each  opinion 
refers  to  a  failure  to  except  to  both  findings  of  facts  and 
conclusions  of  law.  Neither  caso  refers  to  a  failure  to  ex- 
cept to  conclusions  of  law  alone;  and  while  the  language 
in  some  instances  is  disjunctively  stated,  leaving  it  to  be 
inferred  that  specific  exceptions  must  be  taken  to  either 
findings  or  conclusions,  yet  the  one  question  of  the  effect 
of  a  failure  to  except  to  conclusions  of  law  alone  does 
not  seem  to  have  been  directly  involved  in  either  of  the 
cases.  It  is  further  contended  that  the  statute  (§  21,  p. 
130,  Laws  1893)  should  be  construed  to  the  effect  that 
there  can  be  no  review  of  a  conclusion  of  law  without 
a  specific  exception  thereto.  It  is  possible  that  the  prior 
decisions  of  this  court,  may  have  led  to  some  confusion 
upon  this  subject.     In  the  later  case  of  Carstens  v.  Lei- 
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digh  &  H.  Lumber  Co.,  18  Wash.  450  (51  Pac.  1051,  39 
LR.A.  548,  63  Am.  St  Rep.  906),  it  was  found  that 
no  proper  exceptions  had  been  taken  to  either  the  find- 
ings of  facts  or  conclusions  of  law;  and  this  court  held 
that  the  only  question  left  for  determination  was,  did  the 
findings  of  facts  warrant  the  conclusions  of  law  3  The 
court  then  proceeded  to  review  that  question.  The  same 
course  had  been  previously  pursued  in  Hannegan  v.  Roth, 
18  Wash.  65  (40  Pac  636).  There  general  exceptions 
had  been  interposed  to  all  the  findings  and  conclusions, 
without  specifying  any  one  in  particular.  Such  excep- 
tions were  held  to  be  insufficient,  and  the  case  then  stood 
as  if  there  were  no  exceptions.  It  was  held  that  the  only 
question  to  be  determined  was  whether  the  conclusions 
«f  law  and  judgment  appealed  from  were  warranted  by 
uie  facts  found  by  the  court.  The  court  then  proceeded  to 
determine  that  question.  This  may  be  said  to  be  a  lib- 
eral view  of  the  statute,  but  it  is  better  to.  err  on  the  side 
of  liberality  than,  to  adopt  a  rule  that  is  harsh  toward 
litigants.  When  the  facts  as  found  by  the  court  are  not 
disputed,  the  only  question  is  whether  the  judgment  is 
authorized  by  the  facts  as  found;  and  under  §  5051,  Bal. 
Code,  it  is  not  necessary  to  except  to  the  judgment  itself. 
The  motion  to  dismiss  is  denied. 

The  court  found  the  following  as  facts  in  the  case: 
That  on  February  26,  1900;  Garr-Scott  Company  ob- 
tained a  judgment  in  said  court  against  respondents  Miles 
Cramer  and  wife  for  the  sum  of  $3,075 ;  that  the  respond- 
ents William  H.  and  Rachel  Cramer  are  husband  and 
wife,  and  respondents  Miles  and  Blanche  Cramer  are  also 
husband  and  wife;  that  said  Miles,  Cramer  is  a  son  of 
William  H.  and  Rachel  Cramer;  that  on  the  date  of  said 
judgment  Miles  Cramer  and  wife  were  owners,  as  tenants 
in  common  with  William  and  Rachel  Cramer,  of  an  nn- 
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divided  one-half  interest,  and  not  more,  in  blocks  21  and 
28  in  Reservoir  Addition  to  the  city  of  Cheney,  and  at 
the  same  time  the  aaid  William  and  Rachel  Cramer,  aa 
husband  and  wife,  were  the  owners  of  the  other  undivided 
half  interest  in  said  blocks;  that  on  April  1,  1899, 
one  Wilson  and  wife,  and  also  one  Nevin,  respectively 
conveyed  to  Miles  Cramer  certain  described  tracts  of  land ; 
that  the  total  purchase  price  of  all  said  land  was  the  sum 
of  $3,500,  none  of  which  was  ever  paid  to  the  grantors 
by  Miles  Cramer  and  wife,  but  all  of  which  was  paid  by 
William  and  Rachel  Cramer;  that,  for  the  purpose  of  sup- 
plying the  means  to  pay  said  purchase  money,  said  Wil- 
liam and  Rachel  Cramer  borrowed  from  the  Pennsylva- 
nia Mortgage  4:  Investment  Company  the  sum  of  $2,500, 
and  also  advanced  $1,000  from  their  own  money,  and 
thereupon  paid  said  total  sum  of  $3,500  to  said  grantors; 
that,  for  the  purpose  of  securing  said  indebtedness  of  $2,- 
500  to  said  mortgage  company,  the  said  William  and  Ra- 
chel Cramer  caused  the  said  Miles  Cramer  and  wife  on 
the  date  of  the  aforesaid  conveyances  to  execute  to  said 
mortgage  company  five  certain  promissory  notes  for  the 
aggregate  sum  of  $2,500,  due  on  or  before  April  1,  1903, 
with  interest  at  seven  per  cent  per  annum  from  date  until 
paid,  and  did  also  cause  them  to  execute  to  said  company 
a  mortgage  upon  all  the  lands  so  purchased,  for  the  pur- 
pose of  securing  said  promissory  notes;  that  for  the  pur- 
pose of  securing  to  said  William  and  Rachel  Cramer  the 
said  sum  of  $1,000  advanced  by  them,  and  for  the  fur- 
ther purpose  of  securing  to  them  the  payment  of  $1,200, 
other  money  duo  and  owing  to  them  from  said  Miles 
Cramer  and  wife,  said  William  and  Rachel  Cramer  caused 
said  Miles  Cramer  and  wife  to  execute  and  deliver  to  said 
Rachel  Cramer  a  certain  promissory  note  for  the  sum  of 
$2,200,  payable  on  demand,  and  bearing  interest  at  eight 
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per  cent,  per  annum,  and  did  also  cause  them  to  execute 
to  Rachel  Cramer  a  mortgage  upon  the  lands  so  purchased 
as  aforesaid  to  secure  the  last  mentioned  note;  that  on  the 
16th  daj  of  April,  1900,  the  said  $2,200  note  being  due 
and  wholly  unpaid,  the  said  Miles  Cramer  and  wife,  for 
the  purpose  of  paying  the  same,  conveyed  to  Rachel  Cra- 
mer all  of  said  lands,  and  also  their  interest  in  the  afore- 
said blocks  in  the  city  of  Cheney,  and  the  said  Rachel 
Cramer,  with  the  consent  of  William  Cramer,  accepted 
such  conveyance  as  payment  of  said  indebtedness,  and 
thereupon  released  of  record  the  aforesaid  mortgage  given 
to  secure  the  same;  that  said  Rachel  and  William  Cra- 
mer, as  &  part  of  the  purchase  price  of  said  land,  assumed 
to  pay  the  said  promissory  notes  given  to  the  mortgage 
company  aforesaid,  and  that  they  have  paid  all  of  said 
indebtedness  except  the  sum.  of  $800;  that,  at  the  time 
Rachel  Cramer  received  said  deed,  both  she  and  her  hus- 
band were  wholly  ignorant  of  the  existence  of  the  said 
Garr-Scott  judgment  against  Miles  Cramer  and  wife,  and 
that  neither  of  them,  had  knowledge  thereof  prior  to  Sep- 
tember, 1900;  that,  if  either  of  them  had  known  of  the 
existence  of  the  judgment,  the  said  Rachel  Cramer  would 
not  have  received  said  conveyance  as  aforesaid,  said  Wil- 
liam Cramer  would  not  have  consented  thereto,  and  nei- 
ther of  them  would  have  caused  said  release  of  mortgage 
to  be  made  or  consented  thereto;  that  it  was  not  the  inten- 
tion of  either  of  them  to  lose  the  lien  of  their  said  mort- 
gage upon  said  lands;  that  on  the  17th  day  of  September, 
1900,  an  execution  issued  under  said  Garr-Scott  judg- 
ment against  Miles  Cramer  and  wife  to  satisfy  a  defi- 
ciency still  unpaid  thereon,  and  all  of  said  lands,  blocks, 
and  parcels  of  ground  were  levied  upon,  and  thereafter, 
on  the  24th  day  of  ^November,  1900,  were  sold  to  said 
Garr-Scott  Company  for  the  sum  of  $1,600,  and  a.  sher- 
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iff's  certificate  was  regularly  issued  to  said  purchaser, 
the  amount  of  the  purchase  price  credited  upon  the  judg- 
ment and  the  sale  duly  confirmed;  that  thereafter  the  said 
purchaser  sold  and  transferred  said  certificate  and  the 
land  therein  described  to  the  appellant,  who  is  now  the 
owner  and  holder  thereof ;  that  appellant  bought  the  same 
for  a  valuable  consideration,  and  without  notice  or  knowl- 
edge of  the  facta,  except  in  so  far  as  he  could  derive 
notice  thereof  from  an  inspection  of  the  records  of  Spo- 
kane county. 

From  the  foregoing  facts  the  court  concludes  that  appel- 
lant has  no  right,  title,  or  interest  in  any  of  said  lands, 
except  an  undivided  half  interest  in  blocks  21  and  22  in 
Reservoir  Addition  to  the  city  of  Cheney,  and  that  he  is 
not  entitled  to  the  possession  thereof  to  the  exclusion  of 
his  co-tenants,  William  and  Rachel  Cramer.  Judgment 
was  entered  accordingly.  Was  the  judgment  warranted 
by  the  foregoing  facts? 

Appellant  urges  that  he  is,  in  any  event,  entitled  to 
judgment  for  possession,  for  the  reason  that  he  holds  as 
the  successor  of  the  purchaser  at  a  sheriff's  sale.  The 
Fale  was  made  November  24,  1900.  This  action  was  com- 
menced in  February,  1901.  From  the  description  of  the 
lands,  they  appear  to  be  farm  lands,  and  as  such,  under 
the  statute  of  1899,  the  judgment  debtor  is  entitled  to 
possession  during  the  period  of  redemption.  See  Laws 
1899,  §  15,  pp.  93,  94.  The  evidence  not  being  here, 
we  will  assume  in  support  of  the  judgment  that  proof  was 
before  the  court  that  such  was  the  character  of  the  lands. 
In  that  event,  appellant  is  not  entitled  to  possession. 

The  judgment,  however,  goes  further  than  merely  to 
deny  possession  to  appellant,  and  adjudges  that  appellant 
has  no  interest  in  any  of  the  lands,  except  in  the  Cheney 
blocks.     We  think  this  was  error.     Strictly  considered, 
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the  only  issue  tendered  by  the  complaint  ia  that  of  right 
to  possession;  but  respondents  in  their  answer  set  up 
facts  heretofore  set  out  as  found  by  the  court,  and  pray 
that  all  proceedings  had  against  the  lands  by  virtue  of  the 
execution  shall  be  adjudged  void  and  of  no  effect,  and  also 
that  the  mortgage  from  Miles  Cramer  and  wife  to  Rachel 
Cramer  shall  be  revived.  They  also  ask,  if  they  have  not 
prayed  for  proper  relief,  that  the  court  shall  grant  such 
relief  as  may  in  equity  be  proper.  While  the  action  in 
its  inception  seems  to  have  been  simply  one  for  posses- 
sion, yet  respondents  have  asked  for  equitable  relief;  and 
appellant  in  his  brief  earnestly  asks  the  court  to  determine 
upon  this  appeal  whether  the  said  mortgage  may  be  re- 
vived, in  order  that  another  appeal  upon  that  subject  may 
be  prevented.  In  view  of  this  mutual  request  of  the  par- 
ties, we  shall  consider  the  pleadings  amended  so  aa  to 
bring  the  matters  suggested  within  the  issues. 

The  first  portion  of  respondents'  prayer  for  relief  must 
be  denied.  Miles  Cramer  and  wife,  the  judgment  debtors, 
were  the  owners  in  fee  simple  of  the  land  when  the  judg- 
ment against  them  was  taken.  It  is  true,  the  court  found 
that  they  paid  nothing  for  the  land,  and  that  the  father 
and  mother  paid  all  that  was  paid ;  yet  when  the  convey- 
ances were  made  the  entire  consideration  was  secured  by 
mortgages  upon  the  lands,  executed  by  Miles  Cramer  and 
wife  as  the  holders  of  the  fee,  and  it  does  not  appear  from 
the  court's  findings  that  it  was  intended  that  said  Miles 
Cramer  and  wife  should  not  become  the  owners  in  fee. 
There  is  no  finding  that  the  title  was  taken  and  held  by 
them  in  tniBt  for  the  father  and  mother,  or  any  one  else 
That  the  father  and  mother  treated  the  lands  as  those  of 
the  son  and  wife  ia  evidenced  by  the  fact  that  they  re- 
quired them  to  include  in  their  mortgage  to  them  $1,200 
waitional  indebtedness,  which  was  in  no  way  connected 
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with  the  consideration  for  the  purchase.  The  judgment 
therefore  became  a.  lien  as  against  the  lands  of  the  judg- 
ment debtors,  and  continued  to  bo  such  notwithstanding 
tbeir  subsequent  conveyance.  It  was  a  lien  when  the 
execution  sale  was  made.  The  sale  seems  to  have  been 
regularly  made,  and  appellant  is  tHe  legal  holder  of  the 
sheriff's  certificate.  He  has,  iherefore,  the  interest  of  an 
execution  purchaser  in  said  lands,  awaiting  the  expiration 
of  the  period  of  redemption.  He  holds  that  interest,  of 
course,  subject  to  the  unpaid  portion  of  the  debt  to  the 
mortgage  company. 

The  remaining  question  is  whether  the  interest  of  ap- 
pellant is  held  subject  to  the  mortgage  of  Rachel  Cramer, 
notwithstanding  the  fact  that  she  formally  released  the 
mortgage  of  record.  It  has  been  established  as  the  rule 
in  this  state  that  a  judgment  is  a  lien  upon  the  real,  and 
not  the  apparent,  interest  of  the  debtor.  An  execution 
creditor  purchasing  at  his  own  sale  is  not  a  bona  fide  pur- 
chaser. He  parts  with  no  consideration  and  takes  no 
greater  interest  than  his  debtor  has.  See  Hacker  v.  White, 
22  Wash.  415  (60  Pac.  1114,  79  Am.  St.  Rep.  945), 
and  the  review  of  cases  therein  contained.  Appellant 
stands  in  no  different  relation  to  the  execution  sala  He 
simply  purchased  what  the  execution  purchaser  obtained 
at  the  sale,  and  stands  in  his  shoes.  What  was  the  real 
interest  of  the  judgment  debtors  when  the  sale  was  made? 
It  is  true,  they  held  the  lands  in  fee  simple  with  the  mort- 
gage canceled  of  record,  but  they  had  never  paid  the  debt. 
The  mortgagee  released  the  mortgage  without  knowledge 
of  the  existence  of  the  judgment  lien.  The  understood 
consideration  was  the  transfer  of  I  be  land  unincumbered, 
save  by  the  prior  mortgage.  It  was  not  intended  that  there 
should  be  a  merger  of  the  mortgage  lien  into  the  absolute 
title,  subject  to  the  junior  lien  of  this  judgment.     If  the 


WOODHURST   v.    CRAMER.  49 

My,  1902.]       Opinion  of  the  Court— Hadlet,  J. 

transfer  was  not  made  free  from  the  judgment  lien,  as 
understood  by  the  mortgagee, — that  being  the  only  consid- 
eration for  the  cancellation  of  the  debt, — then  the  debt 
was  not  in  fact  paid.  The  debt  being  still  in  existence, 
and  there  having  bean  no  intention  to  release  the  mortgage 
until  the  debt  was  paid,  it  follows  that,  as  between  the  mort- 
gagee and  the  mortgagors,  there  was  not  in  fact  a  release. 
The  mortgagors'  land  was  still  subject  to  the  burden  of 
this  mortgage  at  the  time  of  the  execution  sale,  and  the 
purchaser  took  it  subject  to  that  burden  as  the  real  inter- 
est of  the  judgment  debtors.  That  the  mortgage  lien  w»B 
not,  in  equity,  merged  in  the  absolute  estate,  under  the 
facts  found  by  the  court,  is  sustained  by  the  great  weight 
of  authority.  Sec  Ilitcheock  v.  Nixon,  10  Wash.  281 
(47  Pae.  412)  ;  Lawman  v.  Lou-man,  118  111.  ">S2  (9 
X.  E.  245);  Matlory  v.  Hitchcock,  20  Conn.  127;  Webb 
r.  Meloy,  U2  Wis.  319;  Lyon  r.  Mcllvaine,  24  Iowa,  9; 
Polk  v.  Reynolds,  31  Aid.  100 ;  Walker  r.  Baxter,  26  Vt. 
T10;  Snyder  r.  Snyder,  6  llieh.  470;  Besser  v.  Haw- 
thorn, 3  Ore.  129;  Rumpp  v.  Gerkens,  59  Cal.  496. 

I'ndcr  the  facts  as  found  by  the  court,  it  must  be  held 
that  the  Rachel  Cramer  mortgage  still  exists,  since  it  was 
not  intended  that  there  should  be  a  merger  that  would 
permit  the  junior  lien  of  the  judgment  to  attach  as  su- 
perior to  the  mortgage  lien.  When  it  is  to  the  interest 
<<i  the  mortgagee  to  prevent  such  merger,  and  when  it  is 
not  intended  that  the  mortgage  should  merge  into  the  ab- 
solute title,  to  the  extinction  of  the  mortgagee's  lien, 
equity  will  not  compel  such  merger.  For  reasons  stated 
above,  the  judgment  that  appellant  is  not  now  entitled 
to  the  possession  is  correct;  but,  under  the  issues  as  we 
are  now  considering  them,  the  judgment  should  also  de- 
clare that  the  lien  of  the  Eachel  Cramer  mortgage  still 
exists,  and  that  appellant  has  the  interest  of  an  exectition 
4—29    Wash. 
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purchaser  in  the  mortgaged  lands  sold  under  the  execu- 
tion, but  that  such  interest  is  subject  to  said  mortgage. 

The  cause  ia  remanded,  with  instructions  to  modify 
the  judgment  and  decree  in  accordance  with  this  opinion. 

Reavis,  C.  J.,  and  Fbllehton,  Mount,  Anders,  Ddw- 
bab  and  White,  J  J.,  concur. 


[No.  4243.     Decided  July  8,  1M2-] 

A.  W.  Bash,  Respondent,  v.  Cascade  Mining  Company, 
Appellant. 

RESCISSION CONTRACT    FOR    BAU    OF    MINING    CLAIM SUTTrCIEKCT 


A  contract  between  vendor  and  purchaser  for  a  conveyance 
"by  good  and  sufficient  deed  in  fee  simple"  upon  the  payment  of 
the  full  purchase  price  must  be  construed  In  the  light  of  the 
circumstances  surrounding  the  property,  and  where  the  property 
was  a  mining  claim  for  which  the  vendor  had  paid  the  govern- 
ment and  held  the  receiver's  certificate  therefor,  awaiting  the 
Issuance  of  patent,  and  the  purchaser,  with  a  knowledge  of  tike 
situation,  went  into  possession,  worked  the  claim,  made  payments 
thereon,  asked  and  obtained  an  extension  of  time  for  Anal  pay- 
ment, and,  upon  the  expiration  of  that  time,  offered  a  bonus  for  a 
further  extension,  his  final  tender  of  full  payment  would  not 
entitle  him  to  a  rescission  and  the  recovery  of  payments  made, 
because  of  the  failure  of  the  vendor  to  produce  a  patent  for  the 
claim,  when  the  vendor  stood  ready  to  execute  any  kind  of  a 
deed  the  purchaser  was  willing  to  accept    (Dunbab,  J.,  dissents.) 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Mason  Irwin,  Judge.     Reversed. 

Troy  &  Falknor,  for  appellant 

Allen  Weir  and  Preston,  Carr  <£  Oilman,  for  respond- 
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The  opinion  of  the  court  was  delivered  by 

Mount,  J. — On  September  9,  1884,  the  Cascade  Min- 
ing Company  was  the  owner  of  five  mining  claims  situ- 
ated in  Negro  Creek  mining  district,  in  Kittitas  county, 
Wash.,  and  at  that  time  made  application  to  the  proper 
land  office  for  United  States  patents  thereto,  paid  the 
purchase  price  required  by  law,  and  obtained  the  ordinary 
certificates  of  purchase.  Thereafter,  on  the  2d  day  of 
July,  1891,  the  Cascade  Mining  Company  entered  into 
a  contract  with  A.  W.  Bash  to  sell  and  convey  all  the 
live  claims  mentioned  to  Mr.  Bash  for  the  sum  of  $20,- 
000;  $1,000  to  be  paid  in  cash,  $4,000  in  six  months, 
and  $15,000  in  one  year,  with  interest  on  deferred  pay- 
ments at  the  rate  of  8  per  cent,  per  annum ;  and  that, 
upon  the  final  payment  being  made,  the  Cascade  Mining 
Company  should  convey,  "by  good  and  sufficient  deed  in 
fee  simple,"  the  property  described.  Subsequently,  on 
March  1,  1892,  the  time  for  making  the  $4,000  payment 
was  extended  to  September  1,  1892,  and  the  time  for 
making  the  $15,000  payment  was  extended  to  the  2d  day 
of  January,  1893.  The  contract  further  provided  that 
Mr.  Bash  should  have  possession  of  the  property  with  priv- 
ilege to  improve  the  same,  and  that,  in  case  the  payments 
were  not  made  when  due,  then  all  payments  theretofore 
made  should  be  forfeited  to  the  Cascade  Mining  Com- 
pany. Mr.  Bash  went  into  possession  of  the  property 
under  the  contract,  and  the  first  and  second  payments 
were  made  as  agreed  upon.  When  the  last  payment  be- 
came due,  on  January  2,  1893,  it  was  not  paid.  On  the 
following  day,  the  Cascade  Mining  Company,  by  a  reso- 
lution, declared  a  forfeiture  of  the  contract.  There  is 
some  dispute  in  the  evidence  as  to  whether  or  not,  after 
this  forfeiture  had  been  declared,  an  extension  of  time 
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for  three  days  was  given  to  Mr.  Bash  to  make  the  last 
payment.  This  point,  however,  becomes  immaterial,  for 
the  reason  that  on  the  5th  day  of  January,  1893,  Mr.  Bash 
made  a  tender  of  the  balance  due  under  the  contract,  and 
demanded  a  deed  in  fee  simple.  Thereupon,  the  Cascade 
Mining  Company  agreed  to  accept  the  money,  and  offered 
to  mate  Mr.  Bash  a  warranty  deed  for  all  the  property. 
Mr.  Basil  refiised  to  take  this  deed  for  the  reason  that 
patents  had  not  been  issued  by  the  United  States  to  the 
Cascade  Mining  Company.  He  thereupon  took  his  money, 
and  went  away.  Subsequently,  an  action  was  brought 
by  Mr.  Bash  in  the  superior  court  of  Thurston  county, 
against  the  Cascade  Mining  Company,  for  a  rescission  of 
the  contract,  for  the  return  of  the  money  paid  thereunder, 
and  for  damages.  Upon  atrial  by  the  court,  a  jury  being 
waived,  findings  were  made,  and  judgment  entered,  in 
favor  of  the  plaintiff,  for  the  money  paid  under  the  con- 
tract and  expended  on  the  mine,  amounting,  with  interest, 
to  the  sum  of  $10,808.33.  This  appeal  is  prosecuted  by 
the  defendant  below  from  the  judgment  so  entered. 

A  large  number  of  errors  are  predicated  upon  rulings 
of  the  court  in  the  admission  of  evidence  and  on  the  find- 
ings of  fact  made  by  the  court.  The  facts  above  set  out 
ore  undisputed  in  the  evidence,  and  it  will  be  unneces- 
sary to  discuss  the  many  errors  assigned,  for  the  reason 
that  the  one  hereafter  discussed  disposes  of  I  he  case  upon 
the  merits.  The  proof  shows  conclusively  that  the  Cas- 
cade Mining  Company  had  paid  the  purchase  price  of  the 
mining  claims  mentioned,  and  had  receiver's  certificates 
therefor  from  the  proper  land  office;  that,  at  the  time  of 
the  tender,  on  January  5,  1S!)3,  patents  had  not  been 
issued  by  the  United  States ;  that  these  patents  were  sub- 
sequently issued;  that  the  Cascade  Mining  Company  did 
not  refuse  to  make  deeds,  but  that  respondent,  Bash,  re- 
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fused  to  accept  deeds  without  the  patent  being  exhibited 
and  delivered  to  him ;  that  the  contract  provided  that  the 
Cascade  Mining  Company  should,  upon  the  payments  be- 
ing made,  convey  to  Bash,  by  good  and  sufficient  deed  in 
fee  simple,  the  property  described.  There  was  so  claim 
or  evidence  of  any  character  tending  to  Bhow  tbat  the  re- 
ceiver's certificates  were  obtained  fraudulently,  or  that 
there  were  any  liens  or  incumbrances  of  any  kind  against 
the  property ;  and  at  the  time  the  tender  was  made  there 
was  no  claim  that  the  Cascade  Mining  Company  was  not 
the  owner  of  the  property;  but  the  conveyance  was  re- 
fused by  Bash  simply  upon  the  ground  that  patents  had 
not  issued.  The  sole  question  in  the  case,  therefore,  is, 
can  the  plaintiff  rescind  his  contract  simply  because  pat- 
ents for  the  mining  claims  named  had  not  issued  to  the 
appellant  at  the  time  the  tender  was  made? 

In  Carroll  v.  Safford,  3  How.  441,  it  was  held  that  after 
the  price  of  government  land  had  been  paid,  and  the  pur- 
chaser held  the  receiver's  certificate  therefor,  the  land  was 
subject  to  taxation,  although  the  patent  was  not  then  is- 
sued.   The  court  there  said : 

"Lands  which  have  been  sold  by  the  United  States  can 
to  no  sense  be  called  the  property  of  the  United  States. 
They  are  no  more  the  property  of  the  United  States  than 
lands  patented.  So  far  as  the  rights  of  the  purchaser  are 
considered,  they  are  protected  under  the  patent-certificate 
aa  fully  as  under  the  patent  ...  The  government, 
until  the  patent  shall  issue,  holds  the  mere  legal  title  for 
the  land,  in  trust  for  the  purchaser." 

n'Uherspoon  v.  Duncan,  4  Wall.  210;  French  v.  Spen- 
cer, 21  How.  228 ;  Stark  v.  Starr,  6  Wall.  402 ;  Wirth  v. 
Branson,  98  U.  S.  118;  Simmons  v.  Wagner,  101  U.  S. 
260;  Deffeback  v.  Hawke,  115  U.  S.  392  (6  Sup.  Ct. 
95);  Benson  Mining  &  Smelting  Co.  v.  Alta  Mining  & 
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Smelting  Co.,  145  U.  S.  428  (12  Sup.  Ct.  877).  In 
Stark  v.  Starr,  supra,  it  was  said : 

"The  right  to  a  patent  once  vented  is  treated  by  the 
government,  when  dealing  with  the  public  lands,  as  equiv- 
alent to  a  patent  issued." 

In  Deffeback  v.  Hawke,  supra,  the  court  held  that  the 
same  rule  applied  to  mineral  lands  as  applied  to  cash 
and  donation  entries  of  agricultural  lands;  and  in  Ben- 
son Mining  &  Smelting  Co.  v.  Alta  Mining  &  Smelting 
Co.,  supra,  where  a  receiver's  receipt  had  been  issued  for 
mineral  lands,  the  court,  after  reviewing  the  decisions  of 
the  secretary  of  the  interior  and  the  cases  above  cited, 
said: 

"There  is  no  conflict  in  the  rulings  of  this  court  upon 
the  question.  With  one  voice  they  affirm  that,  when  the 
right  to  a  patent  exists,  the  full  equitable  title  has  passed 
to  the  purchaser,  with  all  the  benefits,  immunities,  and 
burdens  of  ownership,  and  that  no  third  party  can  ac- 
quire from  the  government  interests  as  against  him." 

It  follows  that  the  Cascade  Mining  Company,  at  the 
time  it  purchased  the  property  from  the. United  States 
and  paid  therefor,  and  received  the  proper  receiver's  cer- 
tificates, was  the  fee-simple  owner  of  tie  estate.  These 
certificates  stood  in  place  of  the  patents,  and  could  be 
set  aside  only  for  the  same  reason,  and  in  the  same  way, 
and  in  the  same  form,  that  patents  could  be  set  aside. 
Wilson  v.  Fine,  40  Fed.  52  (5  L.  R.  A.  141) ;  Cornelius 
v.  Kessel,  128  IT.  S.  456  (ft  Sup.  Ot.  122).  That  the 
patents  were  not  issued  at  once  was  because  of  the  magni- 
tude of  business  in  the  land  department.  But  such  delay 
in  the  more  administration  of  the  affairs  of  the  land  de- 
partment does  not  lessen  the  title  of  the  purchaser  in  the 
lands  purchased.  The  estate  was  vested  upon  the  issuance 
of  the  certificates  of  purchase,  and  a  deed  would  convey 
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the  fee  as  well  before  patent  issued  as  after.  There  was 
no  claim  that  there  were  <any  defects  in  the  title  of  the 
property;  no  pretense  of  any  liens  or  incumbrances.  The 
purchaser  was  in  possession.  We  are,  therefore,  of  the 
opinion  that  the  respondent  was  not  justified  in  refusing 
to  take  the  deeds  when  offered,  and  that  he  could  not  re- 
scind the  contract  and  recover  back  the  money  paid. 

The  cause  will  be  reversed,  with  instructions  to  the 
lower  court  to  dismiss  the  action, 

Reavis,  C.  J.t  and  Anders,  Fulierton,  White  and 
Hadlet,  JJ.,  concur. 

Dcxbar,  J.,  dissents. 

Or  Rehearing. 
Monsr,  J. — The  reason  for  the  opinion  heretofore 
filed  herein  (July  5, 1902)  is  probably  not  as  clearly  stated 
as  it  ought  to  be.  The  case  turns  on  the  contract  to  convey. 
This  contract  provides  that  upon  the  final  payment  the 
vendor  shall  convey  the  property  described  "by  good  and 
sufficient  deed  in  fee  simple,"  The  meaning  of  this 
phrase,  as  intended  by  the  parties,  is  the  gist  of  the  action. 
Ordinarily,  when  a  person  sells  and  agrees  to  convey 
lands  to  another  by  good  and  sufficient  deed  in  fee  simple, 
and  when  there  are  no  circumstances  to  take  the  case  out 
of  the  general  rule,  these  words  are  held  to  mean  a  per- 
fect title,  both  legal  and  equitable.  Rawlc,  Covenants 
of  Title  (5th  ed.),  §  32 ;  Powell  v.  Corumt,  33  Mich.  396; 
Uoore  v.  Williams,  115  N.  Y.  588  (22  IS.  E.  233,  5 
L  E.  A.  654,  12  Am.  St  Hep.  844) ;  Youme  v.  Walrod, 
104  Iowa,  475  (73  N.  W.  1021)  ;  Boston  v.  Montgomery, 
30  Cal.  309  (27  Pac  280,  25  Am.  St.  Rep.  123).  But 
where,  as  in  this  case,  the  vendee  has  notice  and  knowl- 
edge of  the  condition  of  the  title,  knows  that  the  title  is 
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perfect  in  the  vendor  with  the  exception  of  the  i 
of  the  patent,  goes  into  possession  of  the  property  and 
makes  improvements  thereon,  makes  payments,  asks 
for  and  is  given  an  extension  of  time  in  which 
to  make  his  final  payment,  and,  when  this  extension  has 
expired,  asks  for  and  offers  a  bonus  of  $500  for  further 
extension,  when  he  knows  patents  have  not  issued  and  that 
his  time  for  payment  has  expired, — such  facts  show  clear- 
ly that  the  parties  themselves  not  only  intended  that  the 
contract  to  convey  by  good  and  sufficient  deed  in  fee  sim- 
ple meant  such  title  as  the  vendor  could  convey,  and  that 
ihe  vendee  was  to  rely  upon  the  covenants  contained  in 
the  deed  to  indemnify  himself  against  loss  by  reason  of 
the  non-issuance  of  the  patent,  but  also  that  the  parties 
themselves  so  construed  it,  by  their  subsequent  acts  and 
conduct  1  Warvelle,  Vendors,  §  24 ;  Godding  v.  Becker, 
3  Colo.  App.  206  (32  Pac.  832)  ;  Rader  v.  Neal,  13  W. 
Va.  373 ;  Yovxiie  v.  Wairod,  supra. 

It  is  insisted  in  the  petition  for  rehearing  that  appel- 
lant made  no  offer  to  convey  the  property  to  respondent 
at  the  time  the  tender  was  made.  We  have  carefully  ex- 
amined the  evidence  with  reference  to  this  point  and  find 
there  is  practically  no  dispute  upon  -it  The  respondent 
himself  testified  that,  at  a  meeting  of  the  appellant  com- 
pany called  for  the  purpose  cf  considering  his  tender,  a 
quitclaim  deed  was  offered  Mm,  and  that  "they  would 
take  the  money  in  escrow  until  they  could  perfect  the 
title  and  deliver  me  patents."  R.  W.  Emmons,  represent- 
ing a  large  interest  in  appellant  company  and  a  witness 
for  respondent,  testified  substantially  that  at  this  meeting 
they  offered  to  give  respondent  a  regular  deed,  a  quit- 
claim deed,  a  warranty  deed,  "or  any  kind  of  a  deed  ho 
wanted."     T.  If.  Eeed,  president  of  appellant  company 
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and  witness  for  respondent,  testified  substantially  to  the 
same  effect. 

Petition  for  rehearing  denied. 

Reavis,  C.  J.f  and  White,  Hadley,  Fullerton  and 
Asders,  JJ.,  concur. 


[No.  4250.     Decided  July  5.  1002] 

State   of   Washington,   Respondent,   v.    A.    A.    Arm- 
strong,  Appellant. 


CHIUl.WM.    L*W- 

Under  Bal.  Code,  {  6916,  which  provides  that  the  dismissal  of 
in  Information  Is  a  bar  to  another  prosecution  lor  the  same  of- 
fense. If  it  be  a  misdemeanor,  but  is  not  a  bar  If  the  offense 
charged  is  a  felony,  one  charged  with  a  felony  but  convicted  ot 
a  misdemeanor  is  not  entitled  to  claim  that  the  Information  was 
barred  because  of  the  dismissal  of  a  prior  one. 

SAME  —  CEOBS- EXAMINATION. 

Where  a  defendant  on  the  witness  stand,  charged  with  assault 
with  a  deadly  weapon,  has  stated  on  his  direct  examination  as  to 
whether  he  had  had  any  other  trouble  than  the  alleged  offense, 
that  he  always  tried  to  get  along  with  his  neighbors.  It  was  not 
error  to  permit  cross-examination  as  to  quarrels  and  lights  with 
others  of  his  neighbors. 

SAME  —  COSTS. 

Under  Bal.  Code,  9  697E,  which  provides  that  "when  the  de- 
fendant Is  fonnd  guilty,  the  court  shall  render  Judgment  accord- 
ingly, and  the  defendant  shall  be  liable  for  all  costs,  unless  the 
court  or  Jury  trying  the  cause  expressly  find  otherwise,"  and  Id., 
1 1629,  which  provides  that  "every  person  convicted  of  a  crime, 
or  held  to  bail  to  keep  the  peace,  shall  be  liable  to  all  the  costs 
ot  the  proceedings  against  him.  Including,  when  tried  by  a  Jury 
in  the  superior  court,  112  for  a  Jury  fee,"  It  was  not  error  for 
the  court  to  refuse  to  strike  from  the  cost  bill  against  defendant 
the  Jury  fee,  clerk's  and  sheriff's  fees,  although  the  compensation 
ot  ench  officers  is  provided  for  by  salaries  Instead  of  fees. 


rj| 
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Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Oliver  V.  Linn,  Judge.     Affirmed. 

W,  II.  Abel  and  A.  M.  Abel,  for  appellant. 

J.  A.  Ifutcheson,  for  the  State. 
The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Appellant  was  convicted  of  assault  and 
from  a  judgment  imposing  a  fine  he  appeals.  On  June 
12,  1901,  after  a  preliminary  examination,  appellant  was 
bound  over  to  appear  before  the  superior  court  of  Che- 
halis  county  to  answer  a  charge  of  assault  with  a  deadly 
weapon.  On  July  11,  1901,  an  information  was  filed 
charging  appellant  with  that  offense.  On  October  '4, 
1901,  upon  motion  of  appellant,  (he  action  was  dismissed 
by  the  court,  and  the  defendant  discharged,  for  the  rea- 
son that  the  cause  had  not  been  brought  to  trial  within 
sixty  days  after  the  filing  of  the  information.  There- 
after, and  on  the  same  day  a  new  information  was  filed 
charging  the  same  offense.  Appellant  moved  to  quash 
this  last  information  upon  the  ground  that  the  same  was 
filed  more  than  thirty  days  after  the  transcript  of  the 
preliminary  examination  was  filed.  This  motion  was  de- 
nied, and  a  plea  of  not  guilty  entered,  and  a  trial  and  con- 
viction of  assault  followed.  A  judgment  imposing  a  fine 
of  $150  and  costs  was  thereupon  entered.  A  cost  bill 
amounting  to  $159.30  was  subsequently  filed.  Included 
in  the  cost  bill  were  the  following  items:  Clerk's  costs, 
$9.45;  sheriff's  fees,  $11.85;  jury  fee,  $12.  Appellant 
moved  to  strike  these  items  from  the  cost  bill,  and  the 
motion  was  denied.  The  errors  relied  upon  are:  (1)  In 
denying  the  motion  to  quash  the  information;  (2)  in 
admitting  cross-examination  of  defendant  as  to  certain 
difficulties  previously  had;  and  (3)  in  denying  the  motion 
to  retax  costs. 
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1.  The  statute  expressly  provides  at  §  6916,  Bal.  Code, 
that  the  order  of  dismissal,  under  the  sections  by  author- 
ity of  which  the  appellant  was  dismissed,  shall  not  be 
a  bar  if  the  offense  charged  be  a  felony.  The  offense 
charged  in  the  first  information  was  a  felony.  The  offense 
charged  in  the  information  upon  which  appellant  waB  tried 
was  also  a  felony.  The  prosecuting  attorney  was  author- 
ized to  file  the  information  at  any  time  within  the  period  of 
the  statute  of  limitations.  The  effect  of  the  dismissal  in 
the  case  was  to  release  the  defendant  from  the  costs  of 
the  proseaution  up  to  that  time,  and  to  discharge  him  from 
custody,  or  release  his  bail.  The  filing  of  the  new  informa- 
tion was  the  commencement  of  a  new  action  for  the  same 
offense.  The  fact  that  the  jury  returned  a  verdict  of 
guilty  of  a  misdemeanor  would  not  affect  the  offense 
charged,  so  as  to  make  the  former  dismissal  a  bar  to  the 
action.  The  statute  reads:  "But  it  is  not  a  bar  if  the 
offense  charged  be  a  felony."  The  offense  charged  is  the 
guide  for  the  court,  and  not  the  verdict  rendered  upon  a 
trial  of  the  offense  charged.  It  was,  therefore,  not  error 
to  deny  the  motion  to  quash,  or  to  overrule  the  demurrer, 
or  to  deny  the  motion  for  a  directed  verdict,  or  to  deny  the 
motion  in  arrest  of  judgment;  all  of  which  motions  were 
based  upon  the  fact  that  the  verdict  rendered  found  the 
defendant  guilty  of  a  misdemeanor. 

2.  Upon  the  trial,  while  defendant  was  a  witness  in 
his  own  behalf,  he  was  asked  the  following  question  on 
direct  examination:  "Have  you  had  any  other  trouble, 
—other  than  this  alleged  offeuse?"  This  question  was 
intended  to  relate  ,to  trouble  with  the  prosecuting  wit- 
ness, but  in  the  course  of  his  answer  defendant  remarked, 
"Well,  I  always  try  to  get  along  with  my  neighbors." 
The  prosecuting  attorney,  on  cross-examination,  was  per- 
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nutted  to  interrogate  the  witness  with  relation  to  quar- 
rels and  fights  with  others  of  his  neighbors.  We  think 
this  evidence  was  competent  to  rebut  the  statement  made 
in  reference  to  his  peaceable  disposition,  and  it  was  not 
error  of  the  trial  court  to  allow  the  examination. 

3.  It  is  urged  that  the  court  erred  in  refusing  to 
strike  these  items  from  the  cost  bill,  viz. :  Clerk's  costs, 
$9.45 ;  sheriff's  fees,  $11.85 ;  jury  fee,  $12.  Section  1629, 
Bal.  Code,  provides  as  follows: 

"Every  person  convicted  of  a  crime,  or  held  to  bail 
to  keep  the  peace,  shall  be  liable  to  all  the  costs  of  the 
proceedings  against  him,  including,  when  tried  by  a  jury 
in  the  superior  court,  $12  for  a  jury  fee." 

Section  6975,  Bal.  Code,  is  as  follows : 

"When  the  defendant  is  found  guilty,  the  court  shall 
render  judgment  accordingly,  and  the  defendant  shall  be 
liable  for  all  costs,  unless  the  court  or  jury  trying  the 
cause  expressly  find  otherwise." 

Under  §  22  of  article  1  of  the  constitution,  any  person 
accused  of  crime  is  entitled  to  have  compulsory  process 
for  witnesses,  and  shall  not  before  final  judgment  be 
compelled  to  advance  money  or  fees  to  secure  these  rights. 
Under  §  1609,  Bal.  Code,  the  clerk  is  authorized  to  charge 
for  official  services,  a  fee  for  issuing  each  subpoena,  and 
for  docketing  the  cause,  etc  The  sheriff  is  entitled  to 
charge  a  fee  for  serving  subpoenas,  and  for  mileage.  It 
is  argued  that  because  the  clerk  and  sheriff  are  salaried 
officers,  and  the  county  is  not  required  to  pay  special  fees 
for  this  class  of  service,  these  items  are  not  properly 
taxable  as  costs  in  a  criminal  cause.  We  are  of  the  opin- 
ion that,  since  the  legislature  did  not  see  fit  to  limit  these 
"official  services"  to  civil  causes,  the  fees  provided  were 
intended  to  apply  to  criminal  cases  as  weQl  as  civil,  and 
that,  therefore,  costs  for  such  services  in  criminal  cases 


STATE!  v.  RHOADEB.  61 

July,  190!.]  Syllabus. 

may  be  taxed  and  recovered  against  a  person  convicted 
of  crime  as  part  compensation  to  the  county  for  salary 
idVanced  to  such  officers. 

Finding;  no  error  in  the  record,  the  cause  will  in  all 
things  be  affirmed. 

Reavis,  C.  J.,  and  Anders,  Dunbab,  Fullerton, 
Hadlet  and  White,  JJ.,  concur. 


[No.  «7T.    Decided  July  5,  1002] 
State  of   Washington,  Respondent,  v.   Samuel  Arm- 
strong Rhoades,  Appellant. 

WVOBCK — JURISDICTION  TO  AW  ABO   CUSTODY   OF  CJULDBEN. 

Where  a  court  In  a  suit  for  divorce  obtained  personal  juris- 
diction of  the  parties  It  thereby  acquired  Jurisdiction  of  the 
status  constituted  by  the  relation  between  the  parents  and  tbelr 
minor  children,  when  the  children  were  within  the  territorial 
limits  of  the  court  at  the  time  the  action  was  commenced,  and 
their  subsequent  departure  therefrom  would  not  deprive  the  court 
of  jurisdiction  to  fix  the  custody  of  the  children. 

KIDSAPPMG  ■ —  CONSENT  OF  CHILD. 

In  a  prosecution  for  kidnapping,  under  Bal.  Code,  !  7050, 
which  provides  that  "if  any  person  maliciously,  forcibly,  or 
fraudulently  lead,  take,  decoy,  or  entice  away  any  child  under. 
the  age  of  twelve  years,  with  the  Intent  to  detain  or  conceal  such 
child  from  Its  parent,  guardian,  or  other  person  having  the  law- 
ful charge  of  such  child,  he  shall  be  punished,"  the  consent  of  the 
child  would  not  constitute  a  defense. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  H.  Snell,  Judge.     Affirmed. 

Leo  &  Cass  and  Marshall  K.  Snell,  for  appellant. 
Fremont  Campbell,  Charles  0.  Bates  and  Walter  M. 
Harvey,  for  the  State. 
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The  opinion  of  the  court  was  delivered  by 

Hadley,  <T. — Appellant  was  charged  with  the  crime  of 
kidnapping.  The  information  alleges  that  on  or  about 
the  28th  day  of  August,  1901,  in  Pierce  county,  state 
of  Washington,  the  appellant  "unlawfully,  feloniously, 
maliciously,  forcibly  and  fraudulently  did  lead,  take,  de- 
coy and  entice  away  Clair  Millmore  Rhoades,  a  child 
under  the  age  of  twelve  years,  to-wit:  of  the  age  of  ten 
years,  with  the  intent  then  and  there  to  detain  and  con- 
ceal the  said  Clair  Millmore  Rhoades  from  Emma 
Rhoades,  the  mother  of  said  Clair  Millmore  Rhoades, 
and  the  person  who  then  and  there  had  the  lawful  charge 
of  said  Claire  Millmore  Rhoades,  and  the  said  defendant 
Samuel  Armstrong  Rhoades  did  so  as  aforesaid  then  and 
there  unlawful^,  feloniously,  maliciously,  forcibly,  and 
fraudulently  lead,  take,  decoy,  and  entice  away  the  said 
Clair  Millmore  Rhoades,  against  the  will  and  without  the 
consent  of  the  said  Emma  Rhoades."  A  trial  was  had 
before  a  jury,  which  resulted  in  a  verdict  of  guilty.  Mo- 
tions for  new  trial  and  in  arrest  of  judgment  were  denied, 
and  judgment  was  entered  upon  the  verdict  of  the  jury, 
by  which  appellant  was  sentenced  to  serve  a  term  of  four- 
teen months'  imprisonment  in  the  state  penitentiary. 
From  said  judgment  this  appeal  was  taken. 

The  appellant  and  Emma  Rhoades,  mentioned  in  the 
above  quotation  from  the  information,  were  formerly  hus- 
band and  wife,  and  the  child,  Clair  Millmore  Rhoades,  is 
their  son.  On  the  26th  day  of  March,  1898,  said  Emma 
Rhoades  procured  a  decree  of  divorce  from  appellant  in 
the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco, state  of  California.  By  the  terms  of  that  decree 
the  custody  of  the  minor  children  of  the  said  marriage 
was  awarded  to  the  mother,  said  Emma  Rhoades.     There 
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were  two  children, — the  boy  above  named,  and  a  sister 
about  two  years  older.  Appellant  appeared  in  the  divorce 
snit  and  filed  an  answer  to  the  complaint.  If  he  was  not 
personally  present  in  the  court  room  at  the  time  of  the 
trial,  he  was  represented  by  counsel  at  the  trial,  and  was 
personally  in  the  court  house  where  the  trial  was  held, 
and  while  it  was  going  on.  A  few  days  before  the  decree 
of  divorce  was  rendered,  but  pending  the  progress  of  that 
case,  the  mother  sent  the  little  children  to  friends  who 
reside  in  Alaska.  Soon  after  the  decree  was  entered  the 
mother  joined  the  children  in  Alaska,  and  from  that  time 
took  personal  care  and  charge  of  them,  supporting  them 
by  her  own  labor  and  exertions.  Thereafter  she  came 
with  the  children  to  Seattle  to  reside,  and  engaged  in  the 
business  of  keeping  a  small  store  for  the  sale  of  Indian 
curios  gathered  from  Alaska  and  elsewhere.  Prior  to 
the  28th  day  of  August,  1901,  she  sent  the  boy,  Clair 
Millmoro  Rhoades,  to  board  for  a  time  with  a  Mrs. 
Derville,  who  resided  at  Steilacoom,  in  said  Pierce  county. 
The  children  had  each  been  sent  there  on  occasions  before 
for  their  vacations.  On  the  date  above  named  the  appel- 
lant went  to  Steilacoom,  and,  through  the  assistance  of 
a  boy  whom  he  paid  to  discover  for  him  the  whereabouts 
of  the  child,  learned  that  he  was  playing  with  some  other 
children  on  the  beach,  not  far  away.  This  boy  whose 
assistance  he  sought  testified  that  appellant  told  him  he 
would  like  to  get  the  child  away  without  saying  anything 
abont  it  to  the  people  with  whom  he  boarded ;  that  appel- 
lant gave  this  boy  one  dollar,  and  told  him  to  buy  some 
candy  and  give  to  the  child,  and  tell  him  his  papa  was 
there  and  wanted  to  see  him;  that  he  bought  ten  cents' 
worth  of  candy,  and  went  in  search  of  the  child,  and 
found  him  upon  the  beach  with  other  children,  but  con- 
cluded not  to  give  him  the  candy  or  make  any  attempt 
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to  get  him  away,  and  simply  returned  and  told  appellant 
where  the  child  was,  at  the  same  time  offering  to  return 
the  ninety  cents  of  the  one  dollar  remaining,  which  appel- 
lant declined  to  accept  Appellant  then  went  to  the  beach 
and  found  the  child.     Mrs.  Derville  testified  as  follows : 

"A.  The  children  were  bathing  on  the  beach  and  my 
little  girl  ran  up  and  said  that  Clair's  papa  had  come  and 
wished  to  take  him  away,  and  I  thought  the  child  was 
mistaken,  but  she  said  'No,'  so  Mr.  Rhoades  came  up 
and  introduced  himself,  with  the  children.  Q.  That  was 
the  defendant  here,  Mr.  Rhoades,  this  gentleman  sitting 
over  here?  A.  Yes,  and  I  asked  Clair  if  that  was  hiB 
father,  and  the  answer  the  boy  made  was,  'Yes,  that  is  my 
papa.'  Mr.  Rhoades  said  he  had  seen  Mrs.  Rhoades  a 
few  days  previous  in  Tacoma,  and  she  said  he  could 
go  to  Seattle  to  visit  the  children,  which  be  done,  and  he 
only  found  the  girl,  but  not  the  boy ;  that  the  boy  she  said 
was  in  Alaska  with  his  uncle,  but  would  be  down  in  a  few 
days,  and  he  says,  'Here  I  find  him  in  Steilacoom.'  I 
told  Mr.  Rhoades  that  the  boy  was  well  cared  for,  and 
if  he  would  leave  him  a  few  days — I  knew  nothing  of 
the  case — but,  no,  he  would  like  to  take  him  then,  at 
once.  I  told  him  there  was  a  board  bill.  'That  didn't 
matter,'  he  said.  He  paid  me  the  board  bill  and  took 
the  boy.  I  asked  him  as  a  gentleman  before  he  left  me 
if  ho  would  take  that  boy  to  his  mother,  and  he  said,  'I 
give  you  my  word,  I  will  take  that  boy  to  his  mother  in 
Seattle  to  prove  to  her  that  she  has  deceived  me.'  Q. 
That  was  the  promise  he  gave  you  at  the  time?  A.  That 
was  tho  promise  that  he  gave  me.  Q.  Did  Clair  leave 
at  that  time?  A.  Yes,  I  dressed  the  little  fellow,  and 
1  packed  up  his  things,  and  he  left  with  his  father." 

Appellant  had  arranged  for  a  horse  and  buggy  and 
driver,  and  immediately  left  Steilacooin  with  the  child. 
They  were  driven  to  Tacoma,  where  they  remained  for 
about  an  hour,  when  the  driver  proceeded  with  them  to 
Orting.     Appellant  afterwards  took  the  child   aboard   a 
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train  going  east.  They  proceeded  to  Pendleton,  Oregon, 
where  they  were  joined  by  the  present  wife  of  appellant. 
They  then  traveled  with  a  team  to  Boise,  Idaho,  and  after- 
wards went  to  Salt  Lake,  Utah,  thence  to  Pueblo,  Colo- 
rado, and  from  there  to  Lamar,  from  which  place  the 
child  was  brought  back  by  an  officer.  The  child  himself 
testified: 

"Q.  Clair,  when  your  father  stated  he  would  take  you 
to  Seattle,  who  did  he  say  he  was  going  to  take  you  to? 
A,  To  my  mother.  Q.  You  thought  you  were  going 
to  your  mother  ?    A.     Yes,  sir." 

The  record  of  the  testimony  is  voluminous  as  to  the 
history  and  relations  of  appellant  and  his  former  wife, 
but  other  facts  necessary  to  the  determination  of  this 
case  will  be  referred  to  in  the1  discussion  hereafter. 

The  statute  denning  the  crime  with  which  appellant  is 
charged  is  found  in  §  7050,  Bal.  Code,  and  is  as  follows : 

"If  any  person  maliciously,  forcibly,  or  fraudulently 
lead,  take,  decoy,  or  entice  away  any  child  under  the  age 
of  twelve  years,  with  the  intent  to  detain  or  conceal  such 
child  from  its  parent,  guardian,  or  other  person  having 
the  lawful  charge  of  such  child,  he  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  more  than  ten  years, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by 
both  such  fine  and  imprisonment." 

As  we  have  seen,  the  custody  of  this  child  was  awarded 
the  mother  by  the  court  in  California,  and,  if  that  decree 
was  effective,  she  was  at  the  time  he  was  taken  by  appel- 
lant, in  the  language  of  the  statute,  the  "person  having 
the  lawful  charge  of  such  child."  It  is  assigned  as  error 
that  the  court  instructed  the  jury  that  the  California  court 
which  granted  the  deereo  of  divorce  had  jurisdiction  to 
fix  therein  or  thereby  the  custody  of  the  boy,  Clair  Mill- 
more  Rboades.  In  order  that  this  claim  of  error  may 
be  more  clear,  it.  is  necessary  to  refer  to  morf.  of  the  facts 
5—29  Wuh. 
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shown  by  the  record:  Appellant,  during  his  life,  has 
engaged  in  the  several  occupations  of  barber,  harness- 
maker,  and  veterinary  surgeon.  In  the  prosecution  of 
these  several  lines  of  business,  and  particularly  the  latter, 
be  has  traveled  much  over  the  country,  going  from  state 
to  state  He  first  met  Mb  former  wife  in  San  Francisco, 
where  they  were  then  both  residing,  and  were  both  ac- 
quainted with  the  city  and  people.  After  their  marriage 
they  resided  at  times  in  different  places  in  other  states. 
They,  however,  returned  to  San  Francisco,  and  were  liv- 
ing together  there  when  appellant  learned  that  his  father, 
who  resided  in  an  eastern  state,  was  ill.  He  took  the 
little  boy  and  went  east,  leaving  his  wife  and  the  little 
girl  in  San  Francisco,  with  no  money  or  means  of  sup- 
port He  was  gone  for  a  number  of  months,  and  mean- 
time sent  the  little  boy  back  to  his  mother,  as  she  desired. 
During  his  absence  he  contributed  practically  nothing  for 
the  support  of  the  mother  and  children,  and  the  mother 
supported  them  and  herself  by  working  as  cashier  in  a 
restaurant  After  a  long  absence  he  returned,  with  but  a 
few  dollars  of  money,  and  besought  hia  wife  to  quit  her 
employment  in  the  restaurant  and  live  with  him.  She 
declined  to  quit  the  place  and  sacrifice  her  small  earnings 
while  he  was  without  both  money  and  employment  Be- 
ing displeased  at  her  refusal,  he,  without  her  knowledge 
or  consent,  secured  both  the  children,  and  went  with  them 
to  the  state  of  Colorado.  She  testified  that  he  wrote  her 
after  he  left  that  he  now  had  the  children,  and  she  had 
left  all  she  had  when  she  married  him.  He  concealed 
the  whereabouts  of  himself  and  children  from  her  and 
she  meantime  supported  herself  by  her  own  exertions. 
After  some  months  she  discovered  the  location  of  the 
children  in  Colorado,  and  went  and  secured  them  without 
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his  knowledge,  and  brought  them  back  to  San  Francisco. 
Soon  after  she  returned  she  began  her  suit  for  divorce, 
and  asked  for  the  custody  of  the  children.  Appellant 
was  served  with  summons  without  the  state,  but  went  to 
San  Francisco,  and,  as  heretofore  said,  appeared  in  the 
action.  Under  these  circumstances,  it  is  urged  by  appel- 
lant that  as  the  head  of  the  family  he  had  the  right  to 
fix  the  domicile  of  the  family,  and  that,  aa  he  was  in  the 
state  of  Colorado  at  the  time  the  divorce  suit  was  begun, 
the  children  having  been  removed  from  that  state  without 
his  consent,  they  were  therefore  residents  of  that  state, 
and  the  California  court  had  not  jurisdiction  to  fix  their 
custody.  Passing  the  question  whether  the  aforesaid  facta 
were  sufficient  to  constitute  the  state  of  Colorado  the  domi- 
cile of  the  children,  it,  in  any  event,  appears  that  the 
effectiveness  of  the  decree  of  divorce  itself  is  not  disputed 
in  so  far  as  it  purporta  to  dissolve  the  bonds  of  matrimony 
theretofore  existing  between  appellant  and  the  mother  of 
the  children ;  that  appellant  regarded  it  aa  a  valid  decree 
is  evidenced  by  the  fact  that  he  has  since  remarried.  The 
court  must,  therefore,  have  had  jurisdiction  to  render  the 
decree.  The  appellant  actually  and  personally  submit 
ted  himself  to  the  jurisdiction.  Having  jurisdiction  of 
the  parents  to  the  extent  of  being  empowered  to  dissolve 
tfie  marital  ties,  did  the  court  have  power  to  determine 
who  should  be  the  lawful  custodian  of  the  children  \  It 
is  manifest  that  the  adjudication  of  that  matter  was  all- 
important  to  the  children,  by  reason  of  their  tender  years. 
They  ware  unable  to  act  or  choose  for  themselves.  Their 
parents  were  henceforth  to  be  separated,  and  it  became  im- 
perative that  some  one  should  be  lawfully  charged  with 
their  custody.  A  divorce  suit  may  be  either  a  proceeding 
m  rem  or  m  personam.  Where  the  defendant  is  person- 
ally served  within  the  state,  or  appears  in  a  suit  com- 
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menced  by  constructive  service,  it  is  a  proceeding  in.  per- 
sonam.; but  if  he  is  a  non-resident,  constructively  served, 
only,  and  no  appearance  has  been  made,  the  proceeding  is 
in  rem.  9  Am.  &  Eng.  Enc.  Law  (2d  ed.),  p.  745.  By 
the  voluntary  appearance  of  the  appellant  the  action  in 
the  California  court  became  one  in  personam-  The  rela- 
tion of  parent  and  child,  like  that  of  marriage,  is  a  status. 
Bishop,  Marriage,  Divorce  &  Separation,  §  1189. 

The  court,  having  acquired  y>crsonal  jurisdiction  of 
the  parties  and  of  the  status  constituted  by  the  marriage 
relation,  also  acquired  jurisdiction  of  the  status  consti- 
tuted by  ihe  relation  between  tho  parents  and  minor  chil- 
dren. That  status  was  a  part  of  ihe  subject-matter  of  the 
divorce  suit,  and  the  court  had  jurisdiction  of  both  the 
jiersons  and  subject-matler.  Tho  children  wero  with 
their  mother,  one  of  their  lawful  custodians,  and  within 
the  territorial  limits  of  the  California  court,  when  the 
action  was  commenced.  They  remained  there  until  a 
few  days  before  tho  decree  was  entered.  The  jurisdiction 
had  attached  to  the  persons  and  to  the  whole  subject- 
matter  of  the  suit,  and  a  physical  departure  of  the  chil- 
dren from  the  immediate  territorial  jurisdiction  of  the 
court  did  not  prevent  the  court  from  retaining  jurisdic- 
tion to  determine  the  whole  subject-matter  of  the  case. 
BaiXy  v.  Schroder,  34  Ind.  260.  We,  therefore,  eon- 
elude  that  the  California  court  had  power  to  fix  the  cus- 
tody of  the  children  with  the  mother,  and  ihat  the  trial 
court  did  not  err  in  so  instructing  the  jury. 

It  is  next  assigned  that  the  court  erred  in  giving  to  the 
jury  the  following  instruction: 

"The  court  further  instructs  you  that  if  you  should 
find  from  the  evidence  that  on  or  about  the  date  charged 
in  the  information  the  defendant  went  to  SteiJacoom,  in 
Pierce  county,   Washington,- — the  place  where  the  said 
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child,  Clair  Millmore  Rhoades,  then  lawfully  was, — and 
then  and  there  represented  to  the  said  child  and  to  the 
person  then  having  his  lawful  custody  and  control  that 
ha  desired  and  that  it  was  his  purpose  and  intent  to 
take  the  said  child  from  said  place  and  from  said  custody 
and  convey  him  to  Seattle,  to  his  mother,  Emma  Rhoades, 
and  that,  having  so  obtained  the  possession  of  the  person 
of  the  said  child  under  such  representations,  he  then  took 
the  said  child  out  of  the  state  of  Washington  with  the 
intent  to  detain  and  conceal  said  child  from  its  guardian 
or  other  person  having  the  lawful  charge  of  said  child, 
then  he  is  guilty  of  the  crime  charged  in  the  information 
in  this  case,  and  you  should  find  him  guilty,  notwithstand- 
ing the  fact  that  you  should  further  find  that  after  such 
taking,  and  after  learning  the  true  intent  and  purpose  of 
the  defendant,  the  said  child,  Clair  Millmore  Rhoades, 
consented  thereto,  and  was  willing  to  go  with  the  de- 
fendant" 

It  is  urged  that  if  the  child  consented  to  eo,  the  appel- 
lant is  not  guilty  of  a  crime.  The  instruction  is,  however, 
based  upon  the  theory  that  appellant  procured  possession 
of  the  child  from  his  lawful  custodian  by  false  and  fraud- 
ulent representations  as  to  his  purpose,  and  took  him  with 
intent  toconceal  him  from  the  person  lawfully  entitled  to 
his  custody.  The  instruction  seems  to  come  well  within  the 
statute  heretofore  set  out.  The  consent  or  want  of  consent 
of  a  child  under  twelve  years  of  age  seems  to  be  imma- 
terial. The  offense  consists  in  the  taking  with,  intent  to 
conceal  from  parent  or  guardian  or  other  person  having 
lawful  charge  of  the  child.  The  theory  of  the  legislature 
evidently  was  that  a  child  under  twelve  years  of  age  is 
incapable  of  giving  consent  under  such  circumstances, 
and  that  its  own  welfare  and  that  of  society  requires  that 
the  child's  consent  shall  be  immaterial  in  a  prosecution  of 
this  character.  It  was  so  held  in  Graveit  v.  State,  74  Ga. 
191,  where  the  charge  was  similar  to  the  one  here.     The 
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same  principle  is  also  declared  in  State  v.  Farrar,  41  N".  ' 
H.  53,  and  Commonwealth  v.  NickeTSon,  5  Allen,  518. 

There  are  two  other  assignments  of  error,  but  each  is 
baaed  upon  the  court's  refusal  to  give  certain  instructions 
requested  by  appellant  The  questions  raised  by  the 
requested  instructions  have,  however,  already  been  here- 
inbefore discussed.  The  evidence  was  amply  sufficient 
for  the  jury  to  find  that  the  mother  of  the  child  was  hia 
lawful  custodian,  and  that  appellant  by  fraudulent  means 
procured  possession  of  him  with  intent  to  detain  and  con- 
ceal him  from  such  lawful  custodian.  It  was  to  meet 
such  an  offense  that  the  statute  was  created. 

We  find  no  material  error,  and  the  judgment  is  af- 
firmed. 

Reavis,  C.  J.,  and  Ftjllebton,  Andebs,  Dunbab, 
Mount,  and  White,  JJ.,  concur. 


[No.  4266.     Decided  July  9,  1002.] 

J,  S.  Book  et  ux.,  Appellants,  v.  Arnold  J.  Wbst  et  tuc.. 
Respondents, 

MOHTGAOEH  APPtJBTENANCES. 

A  mortgage  conveying  certain  unoccupied  upland,  "together 
with  all  and  (singular  tbe  appurtenances  thereunto  now  or  here- 
after belonging,"  would  not  pasa  as  appurtenant  abutting  tide- 
land  upon  which  the  mortgagor  had  erected  and  In  use  a  wharf 
and  warehouse,  when  the  use  of  such  tideland  was  In  no.  war 
Incident  to  the  use  or  ownership  of  the  upland. 

SAME ASSIGNMENT  OF   INSURANCE    POLICY    Oil   ADJOINING   LANDS   AS 

ADDITIONAL  SECURITY. 

A  stipulation  In  a  mortgage  to  the  effect  that  the  mortgagors 
should  keep  the  buildings  then  erected  or  thereafter  to  be  erected 
upon  the  mortgaged  premises  insured  and  that  policies  should 
'  be  aasigned  to  the  mortgagee,  when  so  Intended  by  the  parties.  Is 
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i  valid  agreement,  for  additional  security,  where  it  refers  to 
buildings  on  adjacent  tideland  which  did  not  pass  with  the  mort- 
gage of  the  uplands  as  an  appurtenance  thereto. 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Olivek  Y.  Linn,  Judge.     Affirmed. 

John  C.  Hogan,  for  appellants. 
J.  C.  Cross,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  is  an  action  to  recover  possession  of 
certain  real  property  in  Chehalis  county.  The  suit  is 
waged  by  appellants,  and  the  property  is  described  as 
lots  1  and  2  in  block  E  of  the  original  plat  of  tbe  town 
(now  city)  of  Aberdeen.  Appellants  allege  that  tbe 
title  to  said  property  is  in  themselves,  and  was  acquired 
as  follows:  That  m  tbe  year  1892  respondents  were  tbe 
owners  in  fee  simple  of  the  lands,  and  that  they  then  exe- 
cuted to  one  Book  a  mortgage  thereon ;  that  thereafter,  in 
the  year  1893,  the  indebtedness  secured  by  said  mortgage 
being  due  and  unpaid,  eaid  Book  commenced  an  action 
in  the  superior  court  of  Chehalis  county  to  foreclose  tbe 
mortgage;  that  such  proceedings  were  had  that  in  De- 
cember of  tbe  same  year  a  decree  of  foreclosure  was  duly 
entered  in  said  action;  that  thereafter,  in  January,  1894, 
the  sheriff  of  said  county  duly  sold  said  lands  under 
execution  by  authority  of  said  decree  to  the  Aberdeen 
Bank  of  Aberdeen,  Washington,  and  thereupon  issued  to 
said  bank  a  certificate  of  sale  in  due  form;  that  prior  to 
the  commencement  of  this  action  said  bank,  for  a  valuable 
consideration,  sold  and  assigned  said  certificate  to  tbe 
appellants,  who  thereafter  received  from  said  sheriff  a 
deed  for  said  lands,  and  that  they  have  ever  since  been, 
and  now  are,  the  ownera  thereof,  and  since  on  or  about 
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January  1,  1900,  have  been  entitled  to  the  possession  of 
the  same;  that  on  or  about  the  last  named  date  the  re- 
spondents, without  right  or  title,  forcibly  took  possession 
of  the  premises  and  appurtenances,  and  wrongfully  'with- 
held the  same  from  appellants.  Respondents  in  their 
answer  deny  that  they  unlawfully  entered  upon  the 
premises  in  controversy  on  the  first  day  of  January,  1900, 
or  at  any  other  time,  and  deny  that  they  ever  ousted  ap- 
pellants therefrom.  They  further  deny  that  they  had 
been  in  possession  of  the  lands  described  in  the  complaint 
since  the  15th  day  of  February,  1894,  and  that  they 
have  ever  at  any  time  unlawfully  kept  appellants  out  of 
possession.  The  answer  affirmatively  avers  that  in  the 
year  1892,  and  while  respondents  were  the  owners  in  fee 
of  lots  1  and  2  in  block  E  aforesaid,  they  made  certain 
improvements  upon  lands  adjoining  Baid  lot  1,  being  on 
the  west  or  westerly  of  the  said  lot  1 ;  that  such  improve- 
ments consisted  of  the  construction  of  a  wharf,  with  pil- 
ing driven  in  the  tide  lands  as  foundation  therefor; 
that  on  said  wharf  so  constructed  respondents  caused  to 
be'  erected  a  certain  building  for  use,  and  which  has  been 
used,  together  with  the  wharf,  by  respondents  for  var- 
ious purposes,  and  that  the  same  is  now  in  use,  and  was 
in  use  by  respondents  at  the  commencement  of  this  action, 
as  the  property  of  respondents;  that  at  all  times  since  the 
said  construction  respondents  have  been,  and  now  are, 
the  owners  of  said  property  so  constructed,  except  from 
the  2d  day  of  January,  1893,  to  the  22d  day.  of  July, 
1897,  during  which  time  the  title  to  the  same  was  in  one 
Robinson;  that  on  said  first  date  respondents  conveyed 
the  same  to  said  Robinson,  and  on  the  last-named  date 
he  re-conveyed  it  to  respondents.  The  reply  avers,  by 
way  of,  estoppel,  that  in  February,  1884,  one  Samuel 
Bonn  and  wife  caused  to  be  duly  filed  in  the  auditor's 
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office  of  Chehalis  county  a  plat  entitled  "The  Plat  of 
Aberdeen,"  and  that  the  lands  described  in  the  complaint 
us  lots  1  and  2,  block  E,  are  included  in  said  plat ;  that 
aid  lot  1  is  bounded  on  the  west  aide  by  the  Wishkah 
river,  and  that  according  to  said  plat  said  lot  extends  to 
low-water  mark,  and  includes  all  of  the  tide  lands  men- 
tioned in  the  answer,  on  which  it  is  alleged  respondents 
constructed  the  said  improvements,  and  that  said  im- 
provements are  situate  upon  said  lot  1 ;  that  respondents 
purchased  said  lot  by  mesne  conveyances  from  said  Samuel 
Bonn  and  wife,  and  with  reference  to  said  plat,  and  exe- 
cuted the  mortgage  through  which  appellants  claim  with 
reference  to  the  same  plat;  and  that  they  are  now  es- 
topped to  deny  appellants'  title  to  said  tide  lands.  The 
cause  was  tried  by  the  court  without  a  jury,  the  jury 
being  waived.  The  court  found  that  appellants  are  the 
owners  and  entitled  to  the  possession  of  said  lots  1  and  2 
in  block  E,  but  found  further  that  a  small  portion  of  the 
buildings  and  improvements  heretofore  mentioned  as  hav- 
ing been  constructed  by  respondents  is  included  within 
the  limits  of  said  premises;  that  respondents'  improve- 
ments were  erected  wholly  upon  tide  lands,  with  the  said 
exception,  their  said  building  extending  inside  the  me- 
ander line  and  upon  appellants'  premises  a  distance  of 
four  and  four-fifths  inches  at  the  south  end  and  two  feet 
and  eight-tenths  of  an  inch  at  the  north  end ;  that,  except 
as  to  the  portion  of  appellants'  premises  covered  by  the 
building  aforesaid,  respondents  have  not  been  in  posses- 
sion, and  have  disclaimed  possession,  or  the  right  thereto, 
but  as  to  the  part  covered  by  the  building  they  have  been 
in  possession,  and  that  appellants  have  been  damaged  in 
the  sum  of  one  dollar.  Judgment  was  entered  in  favor  of 
appellants,  awarding  them  possession  of  that  portion  of 
the  lands  occupied  by  the  building,  together  with   one 
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dollar  damages  and  the  costs  of  the  action,  and  from  said 
judgment  they  have  appealed. 

It  is  suggested  by  appellants  in  their  brief  that  the 
only  real  question  at  issue  is  whether  the  portion  of  the 
building  and  wharf  located  upon  the  adjacent  tide  lands 
passed  as  an  appurtenance  to  the  upland  under  the  said 
mortgage  and  the  subsequent  foreclosure  proceedings. 
It  is  urged  that  the  building  and  wharf  passed  as  an  ap- 
purtenance to  the  mortgaged  premises  under  the  stipula- 
tion in  the  mortgage  by  which  the  respondents  conveyed 
the  upland  "together  with  all  and  singular  the  appurte- 
nances thereunto  now  or  hereafter  belonging."  It  is 
argued  that  by  the  mortgage  respondents  incumbered  all 
of  their  title  in  the  upland,  and  also  such  title  and  right 
of  possession  as  they  may  have  had  in  the  wharf  building 
and  flats  adjacent  to  the  upland.  It  is  conceded  that 
respondents  were  not  the  owners  of  the  tide  lands,  the 
title  thereto  being  still  in  the  state  of  Washington;  but 
it  is  contended  that  as  the  improvers  of  the  strip  of  tide 
land,  and  as  owners  of  the  abutting  upland  they  had 
some  sort  of  right  in  the  lands  when  the  mortgage  waa 
executed ;  that  they  were  in  possession  of  the  tide  lands, 
and  could  hold  possession  as  against  all  persons  except 
the  state,  and  had  also  a  preference  right  of  purchase  from 
the  state.  Appellants  concede  that  an  action  of  ejectment 
cannot  generally  be  maintained  for  the  recovery  of  tide 
lands,  the  title  to  which  is  still  in  the  state,  but  they 
insist  that  ejectment  will  lie  to  recover  these  tide  lands 
and  wharf  and  building,  for  the  reason  that  they  were 
merely  appurtenant  to  the  upland  when  the  mortgage  was 
executed.  Were  these  improvements  and  tide  lands  ap- 
purtenant to  the  mortgaged  lands,  under  the  facts  of  this 
case? 
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"An  'appurtenance'  is  a  thing  used  with,  and  related 
to  or  dependent  upon,  another  thing  more  worthy,  and 
agreeing  in  its  nature  and  quality  with  the  thing  where- 
unto  it  is  appendant  or  appurtenant.  The  term  'appurtr 
enant'  expresses  the  notion  of  being  annexed  to,  or  belong- 
ing to,  some  more  important  thing."  2  Am.  &  Eng.  Enc. 
Law  (2d  ed.),  pp.  521,  522,  523. 

It  will  be  observed  that  the  above  definition  contem- 
plates that  a  thing,  in  order  to  be  an  appurtenance  to  the 
land,  mu8t  be  used  with  the  land,  or  must  be  in  some  way 
related  to  or  dependent  upon  it  The  evidence  in  this 
case  shows  that  it  was  the  intention  of  respondents  to 
construct  the  improvements  wholly  upon  the  tide  lands, 
and  that  the  projection  of  the  building  a  few  inches  be- 
yond the  limit  of  the  tide  lands  was  by  reason  of  a  mis- 
take as  to  the  exact  location  of  the  line  bounding  said 
lands.  They  intended  to  maintain  these  improvements 
is  entirely  separate  and  distinct  from  the  uplands.  No 
improvements  whatever  were  placed  upon  the  uplands. 
They  were  merely  platted  and  unoccupied  lots.  There 
was  therefore  no  use  to  which  the  upland  lots  were  put 
Lhat  was  in  any  way  aided  by  or  dependent  upon  the 
improvements  on  the  tide  lands. 

"Nothing  passes  by  the  word  appurtenance  except 
snob  incorporeal  easements  or  rights  or  privileges  as  are 
strictly  necessary  and  essential  to  the  proper  enjoyment 
of  the  estate  granted.  A  mere  convenience  is  not  suffic- 
ient to  thus  create  such  a  right  or  easement"  Root  v. 
Wadhams,  107  N.  T.  384,  394  (14  N.  E  281). 

The  principal  thing  granted  by  the  mortgage  was  the 
upland,  and  anything  appurtenant  thereto  must  have 
keen  so  incident  to  it  as  to  be  useful  or  necessary  for 
carrying  out  the  purposes  to  which  the  land  had  been 
theretofore  applied.  Such  an  incident  to  the  principal 
thing,  it  has  been  held,  passes  by  a  conveyance  whether 
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the  word  appurtenance  is  used  or  not.  Witte  v.  Quinn, 
38  Mo.  App.  681;  Jackson  v.  Trullvnger,  9  Ore.  393. 

"It  is  a  general  rule  that,  upon  a  conveyance  of  land, 
whatever  is  in  use  for  it,  as  an  incident  or  appurtenance, 
passes  with  it.  The  law  gives  such  a  construction  to  the 
conveyance,  in  view  of  what  is  thus  used  for  the  land  as 
an  incident  or  appurtenance,  that  the  latter  is  included 
in  it"    Huttemeicr  v.  Albro,  18  K.  Y.  48,  51,  52. 

It  thus  appears  that  the  use  of  the  words  referring  to 
appurtenances  in  the  said  mortgage  did  not  enlarge  its 
scope.  Anything  that  was  in  fact  appurtenant  passed 
by  the  mortgage  without  such  words.  They  cannot, 
therefore,  be  said  to  refer  in  terms  to  the  improvements 
in  question,  since  their  legal  effect  can  be  extended  no 
further  than  to  what  was  in  fact  appurtenant.  There  is 
nothing  in  the  words  to  indicate  that  the  parties  intended 
them  specifically  to  refer  to  these  improvements  as  ap- 
purtenances, and,  since  the  evidence  does  not  show  that 
they  were  in  any  way  applied  for  the  benefit  of  the  use 
and  occupation  of  the  upland  as  theretofore  utilized,  we 
are  unable  to  see  that  they  became  incident  or  appurte- 
nant to  it 

Appellants  cite  Brown  v.  Cwkeek,  14  Wash.  443  (44 
Pac  887),  as  a  case  where  this  court  held  that  a  wharf 
was  an  appurtenance  to  an  adjoining  lot  The  lot  itself 
was  a  tide-land  lot,  upon  which  was  constructed  a  wharf, 
and  this  wharf  had  been  extended  across  adjoining  tide 
lands,  and  the  whole  was  used  together.  The  lease  pro- 
vided that  all  improvements  which  should  be  made  by  the 
lessees  upon  said  property,  or  appurtenant  thereto,  should 
become  the  property  of  the  lessors  at  the  close  of  the  lease- 
hold term.  The  wharf  and  buildings  were  destroyed  by 
fire,  and  the  lessees  rebuilt.  It  was  claimed  by  the  les- 
sees that  the  lessors  could  not  hold  the  portion  of  the 
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wharf  extending  beyond  the  lot-  described,  because  it  was 
not  appurtenant  to  the  lot.  It  was  held  that  it  was  ap- 
purtenant. This  was  clearly  right  under  the  facts  in 
that  case.  The  two  were  being  used  and  operated  to- 
gether as  one  wharf  when  the  lease  was  made.  That 
portion  of  the  wharf  upon  the  lot  was  dependent  directly 
upon  the  other  for  the  use  then  being  made  of  the  lot,  and 
the  court  held  that  by  the  terms  of  the  lease  itself  the 
parties  intended  to  include  the  wharf  outside  of  the  lot. 
The  outside  wharf  seems  to  have  come  within  the  defi- 
nition of  an  appurtenance,  since  it  was  being  directly 
used  for  the  benefit  of  the  wharf  upon  the  lot,  which  was 
the  principal  thing.  Appellants  also  cite  Seattle  &  M. 
Ry.  Co.  v.  Carraher,  21  Wash.  491  (58  Pac.  570).  That 
ease  simply  holds  that  a  conveyance  bj-  the  upland  owner 
carried  with  it  his  rights  as  a  preference  purchaser  of  the 
adjacent  tide  lands,  and  that  a  subsequent  conveyance  of 
the  tide  lands  carried  no  title.  But  it  does  not  hold  that 
the  purchaser  of  the  upland  can  maintain  ejectment  against 
an  occupant  of  tide  land  merely  by  virtue  of  his  upland 
title,  as  is  sought  by  appellants  hem  The  case  of  West 
Coast  Imp,  Co.  v.  Viinsor,  8  Wash.  490  (30  Pac.  441), 
is  also  cited  by  appellants.  There  it  was  held  that,  until 
such  time  as  the  upland  owner  can  exerciso  his  prefer- 
ence right  to  purchase  tide  lands  abutting  upon  his  up- 
land, he  has  such  an  interest  as  enables  him  to  maintain 
injunction  against  a  mere  trespasser  upon  the  tide  lands. 
It  is,  however,  not  claimed  in  this  case  that  appellants 
seek  to  control  this  land  by  reason  of  any  present  prefer- 
ence right  to  purchase. 

There  was  an  insurance  stipulation  in  the  mortgage, 
to  the  effect  that  respondents  should  keep  the  buildings 
then  erected  or  thereafter  to  be  erected  upon  the  mort- 
gaged premises  insured,  and  that  the  policies  of  insnr- 
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Bnoe  should  be  assigned  to  the  mortgagee.  The  court 
found  that  it  was  the  intention  of  the  parties  in  making 
said  stipulation  to  refer  to  the  buildings  hereinbefore 
mentioned.  The  evidence  shows  that  the  mortgage  upon 
the  lotB  was  given  to  Becure  accrued  interest  upon  an  in- 
debtedness already  existing,  and  that  the  assigned  insur- 
ance upon  this  building  was  proposed  and  given  as  se- 
curity additional  to  the  mortgage.  The  parties  could 
treat  the  insurance  as  additional  security,  whether  the 
building  passed  by  the  grant  of  the  mortgage  or  not. 
There  being  no  words  of  grant  showing  it  to  have  been 
the  intention  to  pass  this  building  and  the  improvements 
by  the  mortgage,  and  since  they  were  not,  from  the  nar 
ture  of  their  use,  appurtenant  to  the  mortgaged  land,  it 
follows  that  they  did  not  pass  by  the  mortgage.  Appel- 
lants are  entitled  to  recover  that  portion  of  the  upland 
not  disclaimed  by  respondents, — the  small  space  occu- 
pied by  the  end  of  respondents'  building. 

We  think  the  judgment  correct,  and  it  is  affirmed. 

Reavis,  G.  -  J.,  and  Fcxlerton,  Anders,  Mount, 
White  and  Dunbar,  JJ.,  concur. 


[No.  4100.     Decided  July  9,  190!.] 

F.  L.  Carb,  Respondent,  v.  Owen  .Tones,  as  Executor, 
Appellant. 

CLAUSE  OF  ACTION RBCOVXBT   Of  FAD)   NOTE. 

In  an  action  to  recover  possession  of  a  promisor?  note  which 
had  been  executed  by  plaintiff  to  defendant,  the  complaint  Is  not 
demurrable  because  It  shows  the  note  has  been  paid,  since  Its 
possession  by  the  maker,  even  after  payment,  has  some  elements 
of  value  to  him. 
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IH1C5CE— BXPLtKATIOK   OF    WMITTEJH    IH8TBUMKHI    BT    PJJWJ. 

Under  the  rule  that  parol  testimony  is  admissible  to  explain 
tbe  terms  of  a  doubtful  written  Instrument,  which  is  capable  of 
different  constructions,  such  testimony  is  admissible  for  tbe  pur- 
pose of  showing  that  a  provision  In  a  promissory  note  for  (240, 
"payable  In  case  taxes  on  Bank  of  Montesano  personal  property 
art  not  rebated  on  or  before  that  time  [date  of  maturity],  or 
such  part  of  the  above  sum  as  may  not  be  rebated  on  or  before 
that  date,"  intended  by  the  use  of  the  term  "above  sum"  to  refer 
to  the  amount  of  the  promissory  note,  and  not  to  the  amount  of 
taxes. 
same — pfioor  or  rebate  of  taxes  —  harmless  ebsob. 

In  an  action  to  recover  possession  of  a  promissory  note,  which 
was  payable  only  In  case  certain  personal  property  taxes  were 
not  rebated,  the  admission  of  plaintiff's  testimony  as  to  the  man- 
ner of  the  reduction  was  not  prejudicial  error,  where  the  evidence 
showed  that  a  reduction  had  in  fact  been  made,  which  was  ac- 
cepted and  acted  upon  by  defendant,  since  the  burden  was 
thereby  cast  upon  defendant  to  show  the  illegality  of  the  reduc- 
tion. 

wrrsESS  —  tbah  baciiomb  WITH  DECEASED  —  FABTY  IB  INTKBEST. 

Bal.  Code,  S  6991,  which  provides  that  a  party  to  a  transaction 
with  a  deceased  person  shall  not  testify  thereto,  when  the  ad- 
verse party  sues  or  defends  as  executor,  administrator,  or  legal 
representative  of  such  deceased  person,  will  not  preclude  the 
stockholders  and  directors  of  a  bank  from  testifying  concerning 
a  note  given  by  another  stockholder  to  a  deceased  person  for  the 
purpose  of  protecting  him  against  loss  on  a  purchase  of  some  of 
the  bank  assets,  when  such  witnesses  were  not  parties  in  any  way 
to  the  note  given  and  without  financial  Interest  in  the  result  of 
the  litigation,  and  the  liability  thereon  had  been  wholly  assumed 
by  the  maker  alone. 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Olives  V.  Lihn,  Judge.     Affirmed. 

/.  A.  Hutcheson  and  Greene  &  Griffiths,  for  appellant 
George  D.  Schofield  and  J.  B.  Bridges,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
Radi.ey,   J. — Appellant  is  the  executor  of  the  estate 

of  G.  W.  Hertges,  deceased.     Respondent  is  maintaining 
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this  auit  against  appellant  to  recover  possession  of  a  cer- 
tain promissory  note  or  written  obligation,  of  which  the 
following  is  a  copy : 
"Bank  of  Montesano,  Montesauo,  Wash.,  Feb'y  15,  1897. 

On  or  before  May  15,  1897,  I  promise  to  pay  to  G.  W. 
Hertges,  or  order  Two  Hundred  and  Forty  Dollars  for 
the  account  Bank  of  Montesano,  Montesano,  Wash. 
Value  received.  Payable  in  case  taxes  on  Bank  of  Mon- 
tesano personal  property  are  not  rebated  on  or  before  that 
time,  or  such  part  of  the  above  sum  as  may  not  be  rebated 
on  or  before  that  date.  F.  L.  Carr." 

The  amended  complaint  alleges  that  on  or  about  the 
15th  day  of  February,  1897,  respondent  was  a  stockholder 
and  a  member  of  the  board  of  directors  of  the  Bank  of 
Montesano,  a  corporation  doing  business  in  Montesano, 
Chehalis  county,  Washington,  and  that  on  or  about  that 
date  the  said  bank  made  a  sale  of  a  portion  of  its  assets 
to  said  Hertges  in  consideration  of  his  assuming  certain 
liabilities  due  from  said  hank  to  its  creditors ;  that  among 
the  liabilities  of  said  bank  was  an  item  of  personal  prop- 
erty taxes  for  the  year  1895,  then  due,  in  the  aggregate 
fum  of  $842.78;  that  the  said  item  made  the  liabilities 
assumed  by  Hertges  exceed  the  amount  of  assets  pur- 
chased by  him  in  the  sum  of  $240,  and  that  said  note  in 
question  was  made  by  respondent  to  said  Hertges  as  a 
guaranty  that  said  item  of  taxes  would  be  rebated  by  the 
board  of  county  commissioners,  on  account  of  excessive 
taxation,  in  at  least  the  sum  of  $240,  and  so  that  the  as- 
sets received  by  him  in  said  sale  would  equal  the  liabil- 
ities assumed  by  him ;  that,  in  case  no  rebate  of  said  taxes 
was  secured,  then  respondent  was  to  be  liable  upon  said 
note  in  the  amount  of  the  face  thereof,  but  that  it  was 
then  and  there  agreed  between  respondent  and  said  Hert- 
ges,  that,   should   said   personal  property  taxes  for  said 
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year  be  rebated  in  the  sum  of  $240,  then  said  note  was  to 
be  returned  to  respondent,  and  the  same  was  given  and 
received  as  a  guaranty  only  that  aaid  taxes  would  be  re- 
bated in  at  least  said  amount;  that  after  the  making  of 
the  note,  and  prior  to  its  maturity,  the  taxes  were  duly 
rebated  by  the  board  of  county  commissioners  of  said 
county  and  by  the  city  council  of  Monteaano  in  such  man- 
ner and  form  as  to  reduce  the  said  sum  of  $842.78  by 
more  than  $240,  and  that  said  reduction  constituted  the 
happening  of  the  event  whereby  respondent  was  entitled 
to  a  surrender  of  said  note;  that  said  taxes  were  reduced 
in  such  an  amount  and  were  liquidated  for  such  a  sum, 
lew  than  the  original  amount,  as  to  save  said  Hertges 
harmless  upon  said  purchase  of  assets,  and  eo  as  to  bring 
lie  liabilities  assumed  by  him  as  aforesaid  with- 
in the  aggregate  amount  of  assets  received  by 
him  in  said  sale;  that  respondent  is  now  the 
owner  of  the  note,  and  is  lawfully  entitled  to 
its  possession,  but  that  the  same  is  wrongfully  detained 
from  him  by  appellant;  that  the  note  has  no  actual  value, 
rave  and  except  that  upon  its  face  it  purports  to  be  an 
item  of  indebtedness  against  respondent;  that  respondent 
has  demanded  the  surrender  of  the  note,  which  has  at 
all  times  been  refused.  Judgment  is  prayed  for  the  face 
amount  thereof  in  case  a  delivery  cannot  be  had.  The 
answer  admits  the  execution  of  the  note  as  above  set  out, 
but  denies  generally  other  material  allegations  of  the 
complaint.  It  also  contains  an  affirmative  defense,  which 
ia  denominated  a  "counter-claim,"  in.  which  it  is  alleged 
that  said  note  was  given  to  save  said  Hertges  harmless 
from  the  whole  of  the  unpaid  taxes  against  the  bank ;  that 
when  the  note  matured  there  was  due  and  unpaid  of  taxes 
against  the  bank  more  than  the  sum  of  $240,  which  has 
never  been  paid  by  respondent,  or  by  any  one  in  hi3  be- 
s-a  Wub. 
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*ialf ;  and  judgment  is  demanded  against  respondent  for 
?sdd  sum  with  interest  on  the  note.  The  cause  was  tried 
by  the  court  without  a  jury,  and  judgment  rendered  in 
favor  of  respondent,  from  which  this  appeal  was  taken. 

It  is  assigned  as  error  that  the  court  overruled  the  de- 
murrer to  the  amended  complaint.  The  only  point  sug- 
gested under  this  assignment  is  that  according  to  the  com- 
plaint the  note  was  paid,  and  was  therefore  valueless. 
Appellant  submits  that  there  is  no  affirmative  remedy  to 
recover  such  valueless  paper.  We  think  the  point  is  not 
well  taken.  When  an  outstanding  note  has  been  paid,  it 
is  not  only  the  right  of  the  maker  to  have  possession 
thereof,  but  it  is  a  duty  he  owes  to  himself  and  others  to 
secure  control  of  it,  and  thus  prevent  any  possibility  that 
it  may,  by  mistake  or  otherwise,  pass  into  the  hands  of  a 
purchaser.  Timely  care  in  the  exercise  of  such  right  may. 
prevent  subsequent  troublesome  litigation.  The  demurrer 
was  properly  overruled. 

It  is  next  assigned  that  the  court  erred  in  admitting 
evidence  to  vary  and  contradict  the  terms  of  the  note. 
The  evidence  referred  to  related  to  what  was  intended  by 
the  language  of  the  note  and  by  the  parties,  as  alleged  in 
the  complaint.  The  court  expressly  stated  that  the  evi- 
dence was  not  admitted  to  vary  the  terms  of  the  instru- 
ment, but  for  the  purpose  of  explaining  what  was  in- 
tended by  the  writing.  It  was  the  view  of  the  court  that 
the  language  used  in  the  note  was  ambiguous,  by  reason 
of  the-  use  of  the  words  "or  such  part  of  the  above  sum  as 
may  not  be  rebated,"  without  stating  to  what  the  words 
"above  sum"  related.  The  court  held  that  parol  evidence 
was  necessary  to  explain  ■whether  said  words  related  to 
the  sum  mentioned  as  the  amount  of  the  obligation  of  the 
note,  or  to  the  amount  of  taxes  referred  to  therein.  Stand- 
ing alone  and  unexplained,  the  note,  in  the  respect  men- 
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turned,  it  seems  to  us,  is  indefinite  and  uncertain,  and  is 
easily  susceptible  of  two  constructions..  It  was,  therefore, 
proper  to  admit  oral  testimony  to  explain  the  terms  of  the 
note  in  the  light  of  the  intention  of  the  parties  when  it  was 
made.  Appellant  urges  the  well-known  rule  that  parol 
evidence  is  inadmissible  to  contradict  or  vary  the  terms  of 
a  valid  written  instrument,  and  the  authorities  cited  are  to 
that  point  The  rule  is  probably  one  of  universal  applica- 
tion. The  writing  cannot  be  contradicted  or  varied  by 
parol  evidence,  and  when  its  meaning  is  unmistakable 
do  parol  testimony  is  needed  or  proper.  But  when  the  lan- 
guage is  such  as  renders  its  meaning  doubtful,  resort  must 
be  had  to  other  testimony  in  order  to  ascertain  the  meaning 
and  intent  of  the  parties  by  the  language  used.  Such  evi- 
dence is  restricted  to  the  interpretation  of  the  language 
used,  and  its  only  purpose  is  to  enable  the  court  or  jury 
to  determine  what  the  language  really  means.  Wharton, 
Evidence  (3d  ed.),  §  937,  and  cases  cited.  We  think  the 
court  did  not  err  in  admitting  the  testimony  for  the  pur- 
pose for  which  it  was  received  and  considered  in  this  case. 
It  is  next  assigned  that  the  court  erred  in  admitting  the 
testimony  of  respondent  and  other  witnesses  on  the  ground 
that  the  payee  of  the  note  is  dead,  that  appellant  is  his 
executor,  and  that  the  witnesses  are  interested  in  the  con- 
troversy. It  is  urged  that  the  testimony  was  admitted 
in  violation  of  the  provisions  of  §  5991,  Bal.  Code,  which 
precludes  a  party  in  interest  or  to  the  record  from  testify- 
ing as  to  any  transaction  had  by  him  with,  or  any  statement 
made  to  him  by,  a  deceased  person,  when  the  adverse  party 
sues  or  defends  as  executor,  administrator,  or  legal  repre- 
sentative of  such  deceased  person.  The  testimony  of  re- 
spondent himself  as  to  such  transactions  and  statements 
was  all  stricken  by  die  court,  and  was  not  considered, 
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which  cured  any  error  as  to  any  of  respondent's  own  tes- 
timony. Other  witnesses  testified  as  to  the  transaction  and 
fly  to  statements  made  by  the  deceased.  These  witnesses 
were  stockholders  or  directors  of  said  bank  at  the  time  the 
aforesaid  sale  of  assets  was  made.  They  were  interested, 
no  doubt,  to  see  that  the  sale  was  made ;  but  they  were  in  no 
way  parties  to  the  note  given  by  respondent,  and  assumed 
uo  liability  thereon.  That  was  respondent's  individual 
obligation  only,  and  was  a  transaction  between  him  and 
the  deceased  alone.  The  evidence  shows  that  any  consid- 
eration which  may  have  existed  between  respondent  and 
the  witnesses  in  relation  to  the  note  had  already  passed,  and 
that  respondent  assumed  the  obligation  absolutely  as  his 
own.  The  witnesses  have  no  financial  interest  in  the  result 
of  this  litigation  one  way  or  the  other.  The  mere  fact 
that  respondent  assumed  the  obligation  of  this  note,  what- 
ever may  be  the  meaning  of  its  terms,  was  mutually  treated 
by  respondent  and  the  witnesses  as  a  cancellation  of  an 
obligation  already  due  from  him  to  them;  and  whether  he 
shall  be  compelled  to  pay  the  whole  or  any  part  of  the  note 
is  of  no  interest  to  them.  No  claim  for  contribution  can 
arise  in  favor  of  respondent  and  against  the  witnesses,  for 
the  reason  that,  before  the  note  was  given,  respondent  had 
received  from  the  witnesses  the  full  amount  of  any  consid- 
eration upon  which  Buch  claim  of  contribution  can  be 
based.  We  are  unable  to  see  that  the  witnesses  have  any 
interest  in  the  controversy,  within  the  meaning  of  the 
statute,  and  therefore  think  the  court  did  not  err  in  re- 
ceiving their  testimony. 

The  next  error  assigned  iB  that  evidence  was  admitted  to 
prove  that  a  rebate  of  taxes  was  made.  It  is  insisted  that 
the  note  referred  to  a  lawful  rebate,  and  that  proof  of  an 
order  of  the  county  commissioners  or  city  council  was  not 
evidence  of  a  lawful  rebate.    It  was  the  view  of  the  supers 
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ior  court  that  inasmuch  as  the  deceased  accepted  the  benefit 
of  such  rebate  or  reduction,  and  Battled  die  taxes  on  that 
bans,  receiving  receipts  purporting  to  be  in  full  cancel- 
lation of  the  whole  tax,  without  raising  objection  to  the 
manner  in  which  the  reduction  was  obtained  until  after 
the  maturity  of  the  note,  his  executor  cannot  now  attack  the 
manner  of  such  reduction  in  this  action.  It  was  further  the 
view  of  the  court  that  when  respondent  had  shown  that  the 
treasurer  had  accepted  from  the  deceased  a  reduced  sum 
for  the  taxes,  and  had  receipted  in  full  for  the  whole  tax, 
which  settlement  was  accepted  and  acted  upon  by  the  de- 
ceased, the  burden  then  devolved  upon  appellant  to  show 
(hat  the  treasurer  was  not  legally  authorized  to  accept 
such  reduced  sum  in  cancellation  of  the  whole  tax.  We 
think,  in  any  event,  the  latter  view  ie  correct,  and  that  in 
the  introduction  of  respondent's  case  evidence  as  to  the 
manner  of  the  reduction  was  immaterial,  when  it  was 
shown  that  a  reduction  was  in  fact  made,which  was  ac- 
cepted and  acted  upon  by  the  deceased.  The  admission  of 
respondent's  testimony  in  relation  to  the  manner  of  the 
reduction  was  therefore  no  more  than  harmless  error. 

It  is  last  assigned  as  error  that  the  court  denied  the 
motions  for  non-suit  and  for  new  trial  and  rendered  judg- 
ment for  respondent.  We  think  the  evidence  was  suffi- 
cient to  support  the  court's  finding  that  the  meaning  of  the 
language  used  in  the  note  was  to  Becure  said  Hertges  for- 
theexcessof  liabilities  assumed  by  him  over  the  assets  trans- 
ferred to  him  in  his  deal  with  the  bank  of  Montesano,  and 
that,  in  case  a  rebate  or  reduction  of  personal  property 
taxes  equal  to  or  in  excess  of  $240  was  obtained,  the  note 
was  to  be  returned  to  the  maker;  that,  if  a  less  amount  of 
reduction  was  obtained,  such  less  amount  should  be  credited 
upon  the  note,  and  respondent  should  be  liable  for  the 
difference.    The  evidence  showed  a  settlement  of  the  taxes 
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for  a  sum  less  than  the  original  amount  by  more  than  (240. 
The  court's  conclusion,  therefore,  was  that  there  is  no 
longer  any  obligation  existing  upon  the  note,  and  that 
respondent  is  entitled  to  its  possession.  It  is  appellant's 
contention  that  respondent  remained  obligated  upon  the 
note  as  long  as  any  portion  of  the  tax  was  not  rebated  or 
paid,  provided  that  be  should  not  be  liable  for  more  than 
the  amount  stated  in  the  note.  Respondent's  evidence  was, 
however,  to  the  contrary,  and  the  motion  for  non-snit  was 
properly  denied.  The  court  also  found  the  preponderance 
of  the  evidence  to  be  against  appellant's  contention,  and 
we  think  the  finding  is  sustained  by  the  evidence  as  it  ap- 
pears in  the  record. 

The  questions  involved  in  the  motion  for  new  trial  have 
already  been  discussed.  We  believe  no  material  error  was 
committed,  and  the  judgment  i»  affirmed. 

Rbavib,  0.  J.,  and  Dunbab,  Ftjllebton,  Andebs, 
Mount  and  Whitkj  JJ.,  concur. 


(No.   «S2.      Decided   July   10,   1S02.] 

Ckatjncby  W.  Gbiggs  et  al.,  Respondents,  v.  Gbobob 
Lewis  Goweb,  Appellant. 

COHTKACTB CONSTBUCTIOH  REIMBURSE  MBS  T       JOB       VOOTYS       AD- 
VANCED   PABTITIOW BIGHT  TO  LHH PERSONAL   JUDGMENT. 

Action  by  plaintiffs  for  the  partition  of  land,  an  undivided 
half  of  which  they  held  In  trust  for  defendant,  and  to  hare  a 
lien  declared  on  defendant's  share  for  money  advanced  and  for 
the  sale  of  his  share  to  satisfy  the  lien.  Owing  to  legal  complica- 
tions with  a  third  party,  defendant  had  conveyed  a  tract  of  land 
to  plaintiffs,  who  were  to  pay  $14,000  for  one-half  thereof  and  hold 
an  undivided  half  in  trust  for  the  grantor,  agreeing  to  surray 
and  plat  the  land  Into  tots  within  ilfty  days,  which  should  be 
sold  aa  soon  as  possible  at  a  minimum  price  of  1300  each,  and 
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from  the  hum  reallxed  thereby  expanses  were  to  be  first  paid 
ud  the  balance  divided  between  grantor  and  grantees.  Subse- 
quently, In  compromiso  of  the  suit  by  said  third  party,  the 
plaintiffs,  at  defendant's  request,  advanced  the  sum  of  |2E,MM, 
which  left  plaintiff  at  the  time  Indebted  to  them  In  the  ram  of 
117,000,  whereupon  the  original  agreement  was  so  modified  a* 
to  permit  plaintiffs  to  retain  the  share  of  the  proceeds  of  sale* 
belonging  to  defendant  until  they  should  have  been  fully  reim- 
bursed for  the  advances  made  by  them,  and  were  to  look  for  reim- 
bursement to  such  fund  alone.  Shortly  after  this  agreement  was 
entered  Into  the  real  estate  market  became  Inactive  and  It  was 
impossible  to  sell  the  lots  at  the  price  agreed  upon,  but  defendant 
refused  to  lower  such  selling  price.  There  was  no  time  expressed 
when  the  agreement  should  terminate  and  a  settlement  be  made, 
but  there  was  a  provision  that  12,500  per  year  should  be  paid  to 
defendant  for  two  years,  or  a  proportionate  part  thereof  should 
the  suit  against  aim  be  determined  before  the  expiration  of  two- 
years,  upon  which  event  defendant  was  entitled  to  demand  a  re- 
conveyance of  an  undivided  half  of  the  property  remaining  un- 
nld. 

Held,  that  It  was  within  the  contemplation  of  the  parties  that 
the  lots  would  be  sold  within  a  reasonable  time  and  plaintiffs 
thereby  receive  reimbursement  for  moneys  advanced;  that  there- 
having  been  no  sales  of  the  lots  for  a  long  time,  plaintiffs  wers 
entitled  to  partition  thereof,  and  also  to  a  Hen  against  defend- 
ant's share  of  the  land  after  partition  for  the  purpose  of  reim- 
bursement of  advances  made. 

Beta,  further,  that  by  the  terms  of  the  agreement  the  plain- 
tiffs were  to  look  to  the  proceeds  of  the  land  alone  for  reimburse- 
ment, and  hence  would  not  be  entitled  to  a  personal  judgment 


Appeal  from  Superior  Court,   Pierce  County. — Hon. 
Thap  Huston,  Judge.     Modified. 

C.  M.  Riddell  and  John.  A.  Shackleford,  for  appellant 
George  Ladd  Muiw  and  Herbert  8.  Qriggs  ( Walker  <£ 
afunti,  of  counsel) ,  for  respondents. 

Ths  opinion  of  the  court  was  delivered  by 

Mouht,  J.;— On  October  30,  1888,  appellant,  by  writ- 
ten contract,  agreed  to  convey  to  respondents  on  undivided 
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one-half  interest  in  the  southeast  quarter  of  the  northeast 
quarter  of  section  1,  township  20  north,  range  3  east,  in 
consideration  of  the  payment  of  $14,000,  $1,000  of  which 
was  then  paid.  Thereafter,  on  January  20,  1889,  ap- 
pellant conveyed  by  deed  the  whole  of  the  abovewlescribed 
premises  to  respondents,  and  on  the  same  day  entered  into 
a  written  contract  with  respondents,  which  recited,  among 
other  things,  as  follows: 

"Whereas,  a  certain  suit  is  now  pending  in  the  second 
judicial  district  of  said  Territory  of  Washington,  where- 
in one  Lillian  Norton  Gower  is  plaintiff  and  the  said 
George  Lewis  Gower  defendant ; 

"Now,  therefore,  for  the  purpose  of  utilizing  said  prop- 
erty during  the  pendency  of  said  suit  it  is  hereby  under- 
stood and  agreed  by  and  between  the  parties  hereto  as 
follows : 

"First.  That  one  undivided  half  of  said  property  is 
held  by  the  parties  .of  the  first  part  [respondents  here] 
in  trust  of  and  for  the  benefit  of  said  party  of  the  second 
part  [appellant  here]. 

"Third.  That  said  parties  of  the  first  part  will,  as 
soon  hereafter  as  may  be  conveniently  done,  and  within 
fifty  days  from  the  date  hereof,  cause  said  property  to  be 
surveyed  and  subdivided  into  lots  of  the  size  of  25x100 
feet  each,  or  as  nearly  conforming  to  that  size  as  possible, 
and  cause  a  proper  plat  thereof  to  be  made  and  filed  with 
the  proper  authorities  in  such  manner  as  to  constitute 
said  property  an  addition  to  the  city  of  Tacoma;  and 
that  they  will  also  within  said  fifty  days  offer  for  sale  and 
sell,  if  possible,  the  said  lots,  executing  their  warranty 
deeds  therefor,  at  a  fair  market  price  therefor,  but  not 
for  a  less  sum  than  $300  for  each  of  said  lots.. 

"Fourth.  That  from  the  proceeds  of  such  sales  shall 
be  first  paid  the  expense  of  such  survey  and  plat,  and  all 
other  reasonable  and  necessary  expenses  of  such  sales,  and 
thereafter  shall  be  paid  to  said  party  of  the  second  part 
or  to  his  order,  the  sum  of  $2,500  each  year,  for  the  space 
of  two  years  ensuing  the  date  hereof,  or  proportionately 
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until  the  final  determination  of  said  above  mentioned  suit, 
if  such  shall  be  finally  determined  before  the  expiration  of 
said  space  of  two  years. 

"Fifth.  That  upon  the  final  determination  of  said  above 
mentioned  suit,  said  parties  of  the  first  part  will,  upon 
demand,  re-convey  to  said  party  of  the  second  part  an 
undivided  one-half  of  all  said  property  then  remaining 
unsold,  and  will  render  account  to  bim  of  the  moneys 
received  from  the  sale  of  such  portions  thereof  as  have 
been  sold,  and  of  the  amounts  then  remaining  due  and 
unpaid  upon  any  contract  for  the  sale  thereof;  and  will 
pay  over  to  bim  in  cash,  after  deducting  the  expenses  of 
platting  and  sales,  as  aforesaid,  one-half  of  the  moneys 
so  received,  and  one-half  of  the  money  bo  due  upon  such 
contracts  as  the  same  shall  be  from  time  to  time  received ; 
and  will  also  pay  to  bim  in  cash  the  additional  sum  of 
$13,000  as  specified  in  the  above  described  contract  of 
sale,  and  in  the  second  paragraph  hereof,  after  first  de- 
ducting therefrom  the  amount  previously  paid  him  under 
the  provisions  of  the  next  preceding  paragraph  hereof." 

Under  this  agreement  the  lands  were  immediately  plat- 
ted into  lots  and  blocks  as  an  addition  to  the  city  of 
Taooma,  and  the  lots  were  offered  for  sale.  Some  sixty- 
four  thereof  were  sold  and  statements  of  expenses  rendered 
and  agreed  to.  During  the  succeeding  two  years  respond- 
ents paid  to  appellant  $5,000  aa  agreed.  Respondents 
it  this  time  held  the  legal  title  to  the  whole  of  the  prop- 
erty described,  and  were  indebted  to  appellant  under  the 
contract  in  the  sum  of  $8,000.  The  lot*  were  worth,  at 
«  "fair  market  value,"  $300  per  lot.  The  suit  of  Lil- 
lian Norton  Gower,  a  sister-in-law  of  appellant,  was  still 
pending  against  him,  in  which  suit  Mrs.  Gower  claimed 
an  interest  in  the  property.  At  this  tima  Mre.  Gower 
h»d  agreed  to  settle  the  suit,  and,  in  order  to  clear  up  the 
title,  respondents  agreed  to  advance  to  her  for  appellant 
the  sum  of  $25,000 ;  and  thereupon  the  contract  of  Sep- 
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tember  24,  1890,  was  entered  into.  By  this  contract  it 
was  stipulated,  in  effect,  that  the  respondents  should  pay 
to  Mrs.  Gower  the  $25,000,  and  that  the  title  of  the  lands 
theretofore  conveyed  by  appellant  to  respondents  should 
continue  to  remain  in  respondents  until  they  had  been  re- 
imbursed the  sunn  of  $25,000,  lees  the  amount  due  appel- 
lant under  the  original  contract  The  contract  then  re- 
cites as  follows : 

"And  it  is  hereby  further  covenanted,  agreed  and  under- 
stood by  and  between  the  parties  hereto  that  for  the  pur- 
pose of  such  reimbursement  that  portion  and  that  portion 
only  of  all  cash  receipts  arising  from,  the  sale  of  lots  in 
said  Griggs  &  Hewitt's  Addition  to  which  said  party  of 
the  first  part  would  otherwise  be  entitled  under  said  agree- 
ment of  January  20,  1880,  a  copy  of  which  is  hereto  an- 
nexed, shall  be  applied  until  such  reimbursement  is  ac- 
complished and  that  the  said  agreement  of  January  20, 
1889,  a  copy  of  which  is  hereto  annexed  as  aforesaid,  be 
and  be  deemed  to  be  changed  and  modified  accordingly. 
Provided,  that  the  said  party  of  the  first  part  may  at  any 
time  hereafter  pay  to  said  parties  of  the  second  part  such 
Bum  of  money  ss  is  necessary  to  accomplish  such  reim- 
bursement as  aforesaid,  and  shall  then  be  entitled  to  re- 
ceive the  settlement  and  conveyances  mentioned  and  de- 
scribed in  said  original  agreement,  dated  January  20, 
1889,  a  copy  of  which  is  hereto  annexed  and  made  a  part 
of  this  agreement.  Provided,  however,  upon  the  comple- 
tion of  such  reimbursement  as  aforesaid,  all  lots  in  said 
Griggs  &  Hewitt's  Addition,  remaining  unsold,  shall  be 
divided  into  two  equal  portions  by  lot,  and  the  parties 
of  the  second  part  shall  convey  to  the  party  of  the  first 
part  one  of  such  equal  portions  instead  of  an  undivided 
half  of  all  unsold  lots,  as  provided  for  in  said  agreement 
of  January  20,  1889." 

Respondents  thereupon  paid  the  $25,000  as  agreed. 
But  few,  if  any,  of  the  lots  were  sold  after  this  time,  be> 
cause  the  market  for  real  estate  became  inactive,  and  the 
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value  of  the  lots  decreased  until  it  became  impossible  to 
sail  the  Bame  at  a  minimum  limit  of  $300.  The  respond- 
ents sought  to  modify  the  contract  fixing  the  minimum 
limit  of  the  Belling  price  on  each  lot,  but  appellant  refused 
to  permit  sales  at  a  lees  figure.  Since  that  time  respond- 
ents have  had  possession  of  the  property  at  continual  ex- 
pense for  taxes,  and  have  derived  no  benefit  therefrom. 
This  action,  was  brought  by  respondents  below  for  a  par- 
tition of  the  property,  and  they  prayed  that  a  lien  be  de- 
clared in  their  favor  upon  the  share  of  appellant  for  the 
balance  due  them  for  the  money  advanced  for  the  use  and 
benefit  of  appellant,  and  for  the  sale  of  appellant's 
share  to  satisfy  the  lien.  Issues  were  joined,  a  trial  had, 
and  a  decree  as  prayed  for  entered  against  appellant  At 
the  time  of  the  trial  it  was  stipulated  that  appellant  was 
indebted  to  respondents  for  moneys  advanced  in  the  sum 
of  $20,000.  It  was  not  disputed  that  the  entire  value  of 
the  tract  was  much  lees  than  this  sum,  and  that  it  would 
probably  never  be  worth  that  sum. 

It  is  first  argued  by  appellant  that  under  the  contract 
the  right  of  respondents  to  reimbursement  for  money  ad- 
vanced to  Mrs.  Gower  ie  limited  to  the  proceeds  of  sales 
of  lots  at  $300  each.  To  determine  the  correctness  of  this 
contention,  it  is  necessary  to  examine  and  construe  the 
contracts  in  the  light  of  the  surroundings  of  the  parties 
at  the  time  of  their  several  agreements.  In  the  contract 
of  January  20,  1889,  it  was  provided  that  the  property 
should  be  platted,  and,  if  possible,  sold  within  fifty  days. 
It  was  evidently  contemplated  that  the  lots  would  meet  a 
ready  market  and  be  sold,  and  that  the  suit  of  Gower  v. 
Gower,  which  then  seemed  to  stand  in  the  way  of  a  final 
settlement,  would  be  finally  determined  at  or  before  the 
expiration  of  two  years,  and  thereupon,  upon  demand  of 
appellant,  the  property  should  be  divided,  and  their  af- 
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fairs  finally  settled.  At  about  the  expiration  of  the  two 
years  the  suit  was  finally  settled  by  the  payment  of  $25,- 
000,  which  was  $17,000  in  excess  of  the  amount  due 
appellant  This  amount  was  advanced  by  the  respondents, 
and  the  contract  of  September  24,  1890,  was  entered  into. 
There  was  no  express  limit  of  time  fixed  by  this  agreement 
when  the  transaction  should  terminate  and  a  settlement 
be  made.  At  that  time  the  lands  were  considered  valu- 
able, and  there  was  no  modification  of  the  minimum  price 
at  which  each  lot  was  to  be  sold.  There  was  a  large  mar- 
gin of  profit  to  both  appellant  and  respondents  if  sales 
could  be  continued  at  this  price,  and  the  parties  evidently 
contemplated  that  sales  would  be  made  and  their 
balance  speedily  adjusted,  and  that  within  a  reasonable 
time  each  would  realize  a  profit  from  the  transaction. 
But  subsequently  there  were  few  or  no  sales,  and  the  value 
of  the  property  depreciated  until  the  lands  were  of  very 
little  value.  The  whole  tract,  according  to  the  record, 
was  not  sufficient  at  the  time  of  the  trial  to  pay  the  bal- 
ance due  respondents.  The  contract  was  based  upon  the 
value  of  the  property  at  the  time  it  was  made.  The  con- 
tingency which  arose  evidently  was  not  contemplated  by 
the  parties,  and  no  provision  was  made  therefor.  Each  re- 
lied upon  the  contract  being  fulfilled  within  a  reasonable 
time.  There  was  a  provision  that  appellant  could  "at 
any  time"  pay  the  amount  due  and  receive  a  division  of 
the  property  remaining  unsold,  and  also  a  provision  that 
the  respondents  were  entitled  for  reimbursement  to  that 
portion,  and  that  portion  only,  of  the  cash  receipts  arising 
from  the  sale  of  lots.  It  seems  manifest  from  these  con- 
tracts that  the  respondents  were  satisfied  to  advance  for 
appellant  the  money  necessary  to  make  the  title  of  the 
property  clear,  and  hold  the  lands  as  security  for  the 
money  bo  advanced,  and  relied  solely  upon  the  lands  for 
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reimbursement;  that  the  appellant  should  not  be  bound  to 
make  any  payments  or  reimburse  respondents  except  from 
his  portion  of  the  proceeds  of  the  sales ;  and  that  the  pro- 
vision that  that  portion  only  of  the  cash  receipts  arising 
from  the  eale  of  lots  shall  be  applied  until  such  reimburse- 
ment is  accomplished  referred  to  the  manner  of  payment, 
and  not  to  the  time.  Under  this  construction,  appellant 
bad  a  reasonable  time  in  which  to  pay  the  balance  due, 
and  respondents  could  not  enforce  payment  as  against 
the  lands  until  after  a  reasonable  time,  and  reasonable 
effort  to  sell  the  lots  at  the  price  agreed  upon.  These  ob- 
ligations were,  under  the  law,  mutual  between  the  parties, 
whether  expressed  or  not  It  is  not  disputed  that  a  long 
time  has  intervened  since  the  contract  was  made,  that  a 
reasonable  effort  to  sell  the  property  by  respondents  has 
been  unsuccessful,  that  the  interest  of  appellant 
cannot  be  sold  for  sufficient  to  pay  the  indebtedness 
of  appellant  to  respondents  under  the  contract,  and  that 
there  is  no  reasonable  probability  that  the  value  of  the 
property  will  ever  amount  to  the  sum.  due  thereon.  It 
certainly  was  not  the  intention  of  the  parties  that  the 
$17,000  advanced  for  appellant  should  never  be  repaid 
if  the  lots  could  not  be  sold  for  $300  each.  We  are  of 
the  opinion  that  the  action  was  proper,  and  that  the  re- 
spondents had  a  lien  upon  the  property,  which  lien  was 
properly  enforced. 

It  is  next  urged  that  the  court  erred  in  entering  a  per- 
sonal judgment  against  appellant.  There  was  no  agree- 
ment by  which  appellant  bound  himself  to  reimburse  re- 
spondents for  money  advanced.  It  is  true,  there  was  a 
provision  that  appellant  "may  at  any  time  hereafter  pay 
to  said  parties  of  the  second  part  such  Bum  of  money  as  is 
necessary  to  accomplish  such  reimbursement  as  aforesaid, 
and  shall  then  be  entitled  to  receive  the  settlement  and 
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conveyances"  named ;  but  this  provision  was  not  a  promise 
to  pay.  It  was  simply  the  reservation  of  an  option  to  pay 
if  he  chose.  Upon  the  part  of  the  respondents  it  was  ex- 
pressly "agreed  and  understood  by  and  between  the  parties 
hereto  that  for  the  purpose  of  such  reimbursement  that 
portion,  and  that  portion  only,  of  the  cash  receipts  arising 
from  the  sale  of  lots  in  said  Griggs  &  Hewitt's  Addition, 
to  which  said  party  of  the  first  part  would  otherwise  be 
entitled  under  said  agreement  of  January  20,  1889, 
.  shall  be  applied  until  such  reimbursement  is 
accomplished."  It  ie  thus  seen  that  the  respondents  ex- 
pressly agreed  to  pay  themselves  from  the  lands,  and 
from  that  source  only.  They  also  took  possession  of  the 
lands,  and  held  the  absolute  title  in  trust  as  security  for 
their  reimbursement.  Under  this  agreement  it  is  clear 
to  our  minds  that  respondents  relied  wholly  upon  the  lands 
for  reimbursement,  and  are  therefore  not  entitled  to  per- 
sonal judgment  against  appellant  There  is  no  merit  in 
the  other  assignments  of  error. 

The  judgment  of  the  lower  court  will  be  modified  to  the 
extent  of  striking  out  the  provision  for  a  deficiency  judg- 
ment against  appellant.  In  all  other  respects  the  judg- 
ment is  affirmed,  with  costs  against  respondents. 

Reavis,  O.  J.,  and  Andeks,  Fullerton,  Hadlet, 
White  and  Dunbar,  JJ.,  concur. 


[No.  4077.     Decided  July  14.  1902.] 

Goodyeae  Rubber  Company,   Appellant,    v.    Charles 

Schreibeb  et  al.,  Respondents. 

APPEAL AMOUNT  IN   OONTBOVEBSY. 

Where  the  value  of  the  property  sought  to  be  recovered  Is  In 
excess  of  $200,  such  tact  determines  the  amount  in  controversy 
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for  the  purpose  of  Appellate  Jurisdiction,  even  M  to  an  inter- 
vening claimant  who  establishes  title  to  a  portion  of  the  property 
of  leas  value  than  that  sum. 

SALES KEBC1SSION    JO»  FBAUD  —  REPLEVIN    OF   GOODS BTJITICIINCT 


A  directed  verdict  In  favor  of  defendant  waa  erroneoui,  when 
the  evidence  In  an  action  of  replevin  allowed  that,  for  the  pur- 
pose of  procuring  credit  from  plaintiff,  defendant  had  made  false 
statements  as  to  his  financial  condition;  that  he  waa  at  the  time 
■tiling  his  stock  of  goods  at  a  sacrifice;  that  he  never  opened  the 
taxes  In  which  the  goods  were  shipped  to  htm,  but  shortly  after 
their  receipt  pledged  and  delivered  possession  of  a  portion  of 
item  to  a  third  party  to  secure  advances  made  to  him;  and  that 
during  this  period  he  was  gambling  heavily. 
sua 

The  fact  that  defendant,  who  occasionally  did  a  Jobbing  trade, 
sold  $4,000  worth  of  goods  to  another  merchant  for  (3,000  cash, 
and  that  the  goods  were  turned  over  to  the  purchaser  itt  the 
evening,  would  not  establish  knowledge  on  the  purchaser's  part 
of  defendant's  Intent  to  defraud  the  plaintiff,  from  whom  the 
goods  were  shortly  before  purchased  on  credit,  when  there  was 
nothing  to  indicate  to  the  purchaser  that  there  was  any  change 
in  defendant's  affairs  or  put  him  upon  Inquiry  as  to  defendant's 
Intent  to  defraud  plaintiff,  and  the  Invoice  price  of  the  goods 
■old  by  defendant  was  but  little  more  than  one-third  of  the  In- 
voice price  of  the  total  amount  obtained  by  him  from  plaintiff, 
and  the  condition  and  character  of  the  remainder  of  the  goods 
was  not  shown. 

UIII  —  EVIDENCE. 

In  an  action  of  replevin  to  recover  goods  sold  to  defendant 
upon  a  rescission  of  the  sale  because  of  fraud,  where  a  written 
statement  forwarded  by  defendant  to  plaintiff  purporting  to 
show  hie  financial  condition,  on  which  be  had  given  a  list  of  his 
creditors  with  the  amounts  due  them  respectively,  against  some 
of  which  he  had  written  the  word  "paid,"  had  been  introduced 
in  evidence,  it  waa  error  to  refuse  to  permit  defendant's  clerk 
to  testify  as  to  whether  certain  of  tbe  accounts  marked  paid  had 
in  fact  been  paid,  and  whether  there  were  other  creditors  whose 
names  were  not  on  the  list;  and  it  was  also  error  to  exclude 
testimony  by  the  person  having  charge  of  plaintiff's  credit  busi- 
ness, with  power  to  make  and  control  the  sales  of  its  goods,  upon 
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the  point  whether  or  not  the  sale  was  made  In  reliance  upon  the 
truth  of  the  matters  contained  in  such  statement. 

SAME TRUSTEE  IH  BANKRUPTCY BIGHT  TO  BAHKBUFT'S  GOODS. 

A  trustee  In  bankruptcy  does  not  stand  la  the  relation  of  a 
purchaser  for  value  without  notice,  and  Is  therefore  not  entitled 
to  retain  possession  of  goods  obtained  by  the  bankrupt  through 
fraud,  where  the  sale  has  been  rescinded  by  the  seller  on  that 
ground. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leandeb  H.  Pbathbb,  Judge.     Keversed  in  part. 

Crow  &  Williams,  for  appellant. 

Samuel  R.  Stern,  for  respondent  Strobach. 

Dan&on  &  Huneke,  for  respondents  Kemp  &  Hebert. 
The  opinion  of  the  court  was  delivered  by 

Fcllebton,  J. — ThiB  was  an  action  of  replevin  brought 
by  the  appellant  against  the  respondent,  Schreiber,  to  re- 
cover the  possession  of  certain  merchandise  theretofore 
sold  by  the  appellant  to  Schreiber,  who  was  then  engaged 
in  the  shoe  business  at  Spokane,  in  this  state.  In  its 
complaint  the  plaintiff  alleged  that,  prior  to  the  time  the 
goods  were  sold  to  Schreiber,  Schreiber  represented  to 
the  appellant  that  he  was  in  good  financial  standing,  was 
perfectly  solvent,  able  to  meet  his  bills  as  they  matured, 
and  hud  assets  greatly  in  excess  of  his  liabilities,  when  in 
truth  and  in  fact  he  was  not  in  good  financial  standing, 
was  not  able  to  meet  his  bills  as  they  matured  or  at  all, 
that  his  assets  were  much  less,  and  his  indebtedness  much 
greater,  than  he  stated  them  to  be,  and  that  he  was  at 
the  time  the  representations  were  made  and  at  the  time 
of  sale  wholly  insolvent;  that  such  representations  were 
made  fraudulently  and  willfully,  and  for  the  purpose  of 
deceiving  the  appellant,  and  but  for  which  representa- 
tions the  sale  would  not  have  been  made;  that  the  appel- 
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last,  upon  first  learning  the  facts,  elected  to  rescind  the 
sale  and  to  recover  the  possession  of  the  goods.  There  was 
i  second  cause  of  action  for  goods  sold  by  C.  R.  Winslow 
k  Co.  to  Schreiber,  containing  the  same  allegations  as  to 
fraud  as  the  first,  with  the  further  allegation  that  the 
claim  for  the  goods  had  been  assigned  to  the  appellant. 
At  the  time  of  the  commencement  of  the  action  a  writ 
of  replevin  was  sued  out,  under  which  the  sheriff  seized 
the  goods  described  in  the  complaint;  taking  a  part  of 
them  from  the  possession  of  Schreiber,  and  a  part  (the 
major  portion)  from  the  possession  of  the  respondents, 
Kemp  &  Hebert.  Shortly  after  the  commencement  of 
the  action  other  creditors  of  Schreiber  filed  in  the  proper 
court  a  petition  in  bankruptcy,  upon  which  Schreiber  was 
adjudged  a  bankrupt,  and  the  respondent  Strobach  was 
appointed  trustee  in  bankruptcy  of  his  estate.  Kemp  & 
Hebert  and  Strobach  were  afterwards,  with  leave  of  court, 
made  parties  defendant,  and  permitted  to  answer  the  com- 
plaint. Kemp  &  Hebert  answered,  denying  the  allegations 
of  fraud,  and  pleading  affirmatively,  in  substance,  that 
the  goods  taken  from  their  possession  under  the  writ,  to- 
gether with  other  goods,  had  theretofore  been  pledged  by 
Schreiber  to  one  Stout  to  secure  an  actual  loan  of  $2,500 
made  by  Stout  to»  Schreiber ;  that  after  the  loan  became 
due,  and  for  the  purpose  of  paying  the  same,  Stout  and 
Schreiber,  on  the  one  part,  and  Kemp  &  Hebert,  on  the 
other,  entered  into  an  agreement  by  the  terms  of  which 
Kemp  &  Hebert  purchased  the  goods,  taking  the  same 
from  the  possession  of  Stout,  and  paying  therefor  nearly 
three  thousand  dollars,  twenty-five  hundred  of  which  went 
to  Stout,  and  the  balance  to  Schreiber.  They  further 
atlege  that  at  such  time  they  had  no  knowledge  that  the 
goods  had  not  been  paid  for,  or  that  the  appellant,  or 
C.  E.  Winslow  &  Co.,  made  claim  to  the  goods,  or  that 
7—29    Wath. 
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any  fraud  had  been  committed  by  Schreiber  in  obtaining 
possession  of  the  same,  and  that  the  price  paid  was  the 
reasonable  value  of  the  goods.  The  answer  of  Strobach, 
upon  which  the  cause  went  to  trial,  consisted  of  a  general 
denial  of  the  allegations  of  the  complaint.  At  the  trial, 
on  the  conclusion  of  the  appellant's  case,  the  respondents 
severally  interposed  liie  statutory  challenge  to  the  legal 
sufficiency  of  the  evidence,  whereupon  the  court  withdrew 
the  case  from  the  consideration  of  the  jury,  and  directed 
judgment  to  be  entered  for  the  respondents.  Of  the  goods 
seized  under  the  writ  of  replevin,  those  taken  from  Kemp 
&  Hebert  were  returned  to  them  on  a  redelivery  bond  given 
at  the  time  of  their  appearance  in  the  action.  Those  taken 
from  the  store  of  Schreiber  were  delivered  to  the  appel- 
lant, who  had  possession  of  them  at  the  time  of  the  entry 
of  the  judgment.  The  judgment  in  favor  of  Schreiber 
and  Kemp  &  Hebert  was  to  the  effect  that  the  appellant 
take  nothing  by  its  action  and  for  costs.  The  judgment 
in  favor  of  Strobach  was  that  the  appellant  redeliver  the 
goods  to  him,  or,  in  case  redelivery  could  not  be  had,  that 
he  have  judgment  for  their  value,  which  value,  the  judg- 
ment recites,  the  parties  had  agreed  to  be  $184.22. 

Based  upon  the  contention  that  the  value  of  the  prop- 
erty in  controversy  between  the  appellant  and  himself  is 
less  than  two  hundred  dollars,  the  respondent  Strobach 
moves  to  dismiss  the  appeal  on  the  ground  that  this  court 
is  without  jurisdiction.  But  the  total  value  of  the  prop- 
erty which  the  appellant  sought  to  recover  from  Schreiber, 
as  shown  by  the  complaint  and  evidence,  greatly  exceeded 
the  minimum  fixed  by  the  constitution.  This  value  deter- 
mines the  jurisdiction  of  the  court,  not  the  value  of  the 
separate  portions  of  the  property  the  trial  court  may  have 
adjudged  to  intervening  claimants.  The  motion  is  de- 
nied. 
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The  principal  contention  of  the  appellant  is  that  the 
court  erred  in  holding  that  the  evidence  introduced  on  its 
behalf  was  insufficient  to  justify  a  verdict  in  its  favor. 
As  against  the  respondents  Schreiber  and  Strobach,  we 
think  the  contention  is  well  taken.  There  was  evidence 
tending  to  show  that  Schreiber  made  false  statements  as 
to  his  financial  condition  for  the  purpose  of  procuring 
credit  of  the  appellant;  that  he  was  at  that  time  and  at 
(he  time  he  received  the  goods  selling  his  stock  at  a  sac- 
rifice,— losing,  as  he  himself  states,  by  that  meanB,  some 
88,500  between  the  date  of  the  order  and  the  time  he  was 
adjudged  a  bankrupt;  that  he  "gambled  heavily"  during 
the  same  period ;  that  he  never  opened  the  boxes  in  which 
the  goods  were  shipped  to  him,  but  shortly  after  their  re- 
ceipt pledged  a  portion  of  them,  with  other  goods,  to 
Stout,  to  secure  an  advancement  made  to  him  by  Stout,  de- 
livering the  goods  into  Stout's  possession.  Other  circum- 
stances were  also  shown  hardly  consistent  with  honest 
conduct,  sufficient,  when  taken  altogether,  to  well  warrant 
the  jury  in  finding  that  the  goods  were  purchased  under 
fraudulent  representations,  with  a  preconceived  intent  on 
the  part  of  Schreiber  not  to  pay  for  them,  but  with  the 
intent  to  cheat  and  defraud  the  appellant  Under  this 
state  of  facts,  the  appellant  could  rescind  the  sale  and  re- 
cover from  Schreiber,  or  any  one  holding  under  him,  not 
a  purchaser  for  value  and  without  notice,  the  goods  so 
fraudulently  obtained.  Strobach  does  not  stand  in  the 
relation  of  a  purchaser  for  value  without  notice.  He 
stands  in  a  representative  capacity,  and  could  have  no 
higher  right  to  the  goods  than  Schreiber  had.  More  than 
this,  the  sale  had  been  rescinded  and  the  goods  seized  prior 
to  the  time  he  acquired  any  right  to  the  property  of  Schred- 
W  at  all.  He  could  not,  therefore,  retain  the  property, 
if  it  had  been  obtained  by  Schreiber  through  fraud  prac- 
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ticed  upon  the  appellant;  and  ■whether  there  was  such 
fraud  practiced  should  have  been  submitted  to  the  jury. 

Aa  to  Kemp  &  Hebert  the  case  stands  differently.  The 
evidence  shows  that  they  obtained  the  good3  held  by  them 
in  the  manner  stated  in  their  answer.  It  was  also  shown 
lhat  Schreiber  occasionally  did  some  jobbing  trade,  that 
his  store  was  a  going  concern  at  the  time  these  respond- 
ents acquired  the  goods,  and  that  there  was  nothing  in  the 
general  appearances  that  should  have  put  them  upon  in- 
quiry, or  that  indicated  that  there  had  been  any  change 
in  his  affairs.  Indeed,  a  traveling  representative  of  the 
appellant,  who  resided  in  Spokane,  and  who  testified  that 
it  was  a  part  of  his  duty  to  observe  and  report  upon  the 
conduct  of  the  customers  of  his  house,  said  that  he  was 
frequently  in  Spokane  and  in  the  store  of  Schreiber  dur- 
ing the  months  just  preceding  the  time  this  action  was 
commenced,  and  that  he  neither  saw  nor  heard  anything 
that  would  indicate  that  Schreiber  was  not  doing  a  legit- 
imate and  fairly  prosperous  business.  But  it  does  appear 
that  the  goods  purchased  by  Kemp  &  Hebert,  and  for 
which  they  paid  something  lees  than  $3,000,  cost,  accord- 
ing to  the  invoices,  about  $4,000,  that  the  sale  was  con- 
summated and  the  goods  turned  over  in  the  evening,  com- 
mencing about  six  o'clock ;  and  that  there  was  some  con- 
troversy at  the  time  the  levy  of  the  writ  was  made  be- 
tween Kemp  &  Hebert  and  the  persons  representing  the 
appellant,  concerning  the  goods, — all  of  which,  the  ap- 
pellant argues,  constitute  badges  of  fraud  sufficient  to  re- 
quire the  submission  of  the  question  to  the  jury.  But  a 
careful  examination  of  this  branch  of  the  evidence  fails 
to  convince  us  that  there  was  anything  in  these  circum- 
sianees  tending  to  show  a  want  of  good  faith  on  the  part 
of  the  purchasers.  While  it  does  appear  that  the  goods 
which  came  from  the  appellant's  house  were  new,  and  that 
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this  price  would  indicate  a  rather  heavy  discount  for  that 
class  of  goods,  yet  the  invoice  price  of  these  goods  was 
but  little  more  than  one-third  of  the  invoice  price  of  the 
total  amount  purchased,  and  the  condition  and  character 
of  the  remainder  was  not  shown.  The  price  was  made 
(3  a  whole,  and,  in  the  absence  of  a  showing  of  the  char- 
acter of  the  whole,  it  will  not  be  presumed  that  the  price 
paid  was  not  a  reasonable  and  fair  price  for  the  goods  as  a 
whole.  There  was  nothing  in  the  time  of  the  sale  that 
mikes  its  character  suspicious.  On  the  contrary,  it  ap- 
pears that  the  parties  selected  the  most  convenient  time. 
Aside  from  this,  the  transaction  was  had  in  the  presence 
(.f  clerks  of  both  parties  and  the  legal  representative  of 
Stout, — certainly  not  the  usual  method  where  secrecy  ia 
intended  or  desired.  While  there  is  much  in  the  record 
as  to  what  occurred  when  the  officer  came  to  the  store  of 
Kemp  &  Hebert  with  the  replevin  writ,  we  gather  from  it 
ill  that  the  controversy  was  over  the  right  of  the  officer  to 
seize  the  goods.  It  does  appear  that  the  member  of  the  firm 
of  Kemp  &  Hebert  who  was  present  on  that  occasion  pro- 
tested stoutly  against  the  seizure,  but  we  fail  to  find  in 
this  any  indication  that  either  he  or  the  ether  member 
of  his  firm  had  notice  or  knowledge  at  the  time  they  pur- 
chased the  goods  that  Schreiber  had  fraudulently  obtained 
them  from  the  appellant. 

The  appellant  complains,  and  we  think  justly,  that  the 
court  too  narrowly  restricted  the  testimony  oh  the  ques- 
tion of  the  fraud  of  Schreiber.  It  was  shown  that  Schrei- 
ber, for  the  purpose  of  procuring  credit  of  ihe  appellant, 
had  made  and  forwarded  them  a  written  statement  pur- 
porting to  show  his  financial  condition,  on  which  he  had 
given  a  list  of  his  creditors,  with  the  amounts  due  them, 
respectively,  against  some  of  which  he  had  written  the 
word  "paid."     The  court  refused  to  permit  the  clerk  of 
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Schreiber  to  answer  whether  or  not  certain  of  these  ac- 
counts marked  as  paid  had  in  fact  been  paid,  and  whether 
or  not  there  were  a  number  of  other  creditors  whose  names 
were  not  on  the  list.  The  court  also  refused  to  permit 
the  agent  of  the  appellant  who  had  charge  of  its  credit 
business,  and  power  to  make  and  control  the  sales  of  its 
goods,  to  answer  whether  or  not  this  sale  was  made  in  re- 
liance upon  the  truth  of  the  matters  contained  in  the 
statement,  and  whether  it  would  have  been  made  but  for 
the  representations  made  in  the  statement.  These  ques- 
tions were  proper,  and  answers  to  them  should  have  been 
permitted.  Other  matters  assigned  as  error  will  not  recur 
on  the  retrial  of  the  cause,  and  no  mention  of  them  need 
be  made  here. 

The  judgment,  in  so  far  as  it  affects  the  respondents 
Kemp  &  Hebert,  is  affirmed.  As  to  the  other  respondents 
it  is  reversed,  and  a  new  trial  ordered. 

Reavis,  C.  J.,  and  Hadley,  White,  Andehs,  Mount 
and  Dunbar,  J  J.,  concur. 


[No.  4120.     Decided  July  1*.  1902] 

Pennsylvania  Mining  and  Improvement  Company, 
Appellant,  v.  Everett  and  Monte  Cbisto  Railway 
Company,  Respondent. 


PUBLIC   LAUDS  —  GRANT   01   BIGHTOF-WAY  - 

Under  IS  St.  at  Large,  482,  which  grants  a  riglit-oi-way 
through  the  public  land  of  the  United  States  to  any  railroad 
company  which  shall  file  with  the  secretary  of  the  Interior  a  copy 
of  its  articles  of  Incorporation  and  proof  of  organization  there- 
under, upon  the  condition  that  such  railway  company  shall,  within 
twelve  months  after  the  location  of  any  section  of  twenty  miles 
of  its  road,  file  with  the  register  of  the  local  land  office  a  pronto 
of  Its  road,  and  upon  approval  thereof  by  the  secretary  of  the 
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interior  the  same  shall  be  noted  upon  tbe  plats  of  said  office 
and  thereafter  all  such  lands  shall  bo  disposed  of  subject  to  such 
right-of-way,  a  railway  company  which  constructed  Its  line 
upon  unsurveyed  public  land  thereby  definitely  located  Its  right- 
of-way  and  has  title  thereto,  as  against  a  subsequent  locator  of  a 
mining  claim,  although  the  officers  of  the  land  department  de- 
clined to  accept  the  profile  until  the  surrey  of  such  lands. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.    Johs  C.  DmtneYj  Judge.     Affirmed. 

W.  M.  Bickford  and  Whitney  o?  Headlee,  for  appellant. 
Francis  H.  Brownell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  0.  J. — Plaintiff,  a  mining  corporation,  al- 
leged it  was  the  owner  in  fee  of  certain  mining  claims  in 
Snohomish  county,  containing  valuable  mineral  deposits; 
that  the  defendant,  a  railroad  corporation,  had,  without 
any  right,  license,  or  color  of  title,  located  a  line  of  rail- 
road across  certain  of  the  claims;  and  that,  unless  re- 
strained, defendant  would  construct  its  road,  in  such  a 
manner  as  to  destroy  the  value  of  the  claims.  Plaintiff 
prays  for  a  perpetual  injunction  against  the  use  of  the 
right  of  way  so  located  by  defendant  The  answer  de- 
nies that  defendant  has  sufficient  knowledge  to  form  a 
belief  as  to  the  allegations  of  ownership  in  the  complaint, 
but  alleges,  if  plaintiff  has  any  interest  or  estate  in  said 
mining  claims,  such  interest  is  subject  and  inferior  to  the 
rights  of  defendant.  For  affirmative  defense  the  answer 
alleges  that  defendant  in  the  year  1892  began  the  con- 
struction of  its  line  of  railroad,  and  describes  the  course 
of  the  line;  that  a  large  part  of  its  right  of  way  ran 
through  public  lands  of  the  United  States,  and  that,  de- 
siring to  obtain  the  benefit  of  the  grant  by  Congress  of 
March  3,  1875  (18  St  at  Large,  482),  it  filed  with  the 
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secretary  of  the  interior  a  copy  of  its  articles  of  incor- 
poration, together  with  proofs  of  the  organization  of  the 
railroad  company  thereunder,  and  also  a  plat  of  its  right 
of  way,  so  far  aa  the  same  was  located,  through  the  sur- 
veyed public  lands,  which  was  accepted,  and  also  filed 
in  the  United  States  land  office  at  Seattle  a  profile  of  its 
location  through  the  unsurveyed  public  lands,  but  that, 
under  direction  of  the  commissioner  of  the  general  land 
office,  this  profile  was  not  accepted,  upon  the  ground  that 
it  could  not  be  accepted  until  the  lands  were  surveyed, 
and  that  all  said  placer  claims  are  situate  upon  unsur- 
veyed public  lands;  that  in  the  year  1892,  and  prior 
to  any  location  of  the  placer  claims,  the  defendant,  pur- 
suant to  the  rights  claimed  under  said  act  of  congress, 
went  upon  the  said  claims,  and  cleared  its  right  of  way 
and  constructed  its  line  of  railroad  thereon,  and  has 
ever  since  been  in  tho  operation  of  said  railroad  upon  said 
right  of  way,  and  that  whatever  rights  plaintiff  may 
claim  are  subject  and  inferior  to  defendant's  right  of 
way;  and  that  for  more  than  seven  years  last  past  de- 
fendant has  been  in  open,  undisputed,  and  adverse  pos- 
session of  its  said  right  of  way,  and  operating  its  rail- 
road thereon,  by  reason  whereof  defendant  is  now  the 
owner  thereof.  Plaintiff  demurred  generally  to  the  af- 
firmative defenses  of  the  answer,  which  demurrer  was 
overruled,  and  exception  taken  thereto.  No  statement 
of  facts  or  bill  of  exceptions  appears  in  the  record. 

A  trial  was  had,  and  findings  of  fact  and  conclusions 
of  law  made  by  the  court,  which  appear  in  the  record. 
The  decree  established  the  right  of  way  in  defendant. 
Tbe  only  error  available  to  plaintiff  here  is  the  assign- 
ment upon  the  overruling  of  the  demurrer  to  the  affirma- 
tive defenses.  The  question  for  consideration  is  the  right 
of  the  defendant  to  the  right  of  way  under  the  act  of 
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congress  aet  up  in  the  answer.     The  pertinent  portions 
of  the  statute  are  as  follows : 

"See.  1.  That  the  right  of  way  through  the  public 
lands  of  the  United  States  is  hereby  granted  to  any  rail- 
road company  .  .  .  which  shall  have  filed  witi  the 
secretary  of  the  interior  a  copy  of  its  articles  of  incorpor- 
ation, and  due  proofs  of  its  organization  under  the 
same  to  the  extent  of  one  hundred  fuet  on  each  aide  of  the 
central  line  of  said  road.     ..." 

"See.  4.  That  any  railroad  company  desiring  to  se- 
cure the  benefits  of  this  act  shall,  within  twelve  months 
after  the  location  of  any  section  of  twenty  miles  of  its 
road,  .  .  .  file  with  the  register  of  the  land  office  for 
the  district  where  such  land  is  located  a  profile  of  its 
road;  and  upon  approval  thereof  by  tie  secretary  of  the 
interior  the  same  shall  be  noted  upon  the  plats  in  said 
office;  and  thereafter  all  such  lands  over  which  such  right 
of  way  shall  pass  shall  be  disposed  of  subject  to  Buch 
right  of  way.     ..." 

It  will  be  observed  the  answer  alleges  that  the  profile 
showing  the  right  of  way  through  the  surveyed  public 
lands  through  which  the  road  runs  was  filed  and  accepted, 
and  that  a  similar  profile  through  the  unsurveyed  lands 
wis  tendered,  but  the  commissioner  ruled  that  such  profile 
could  not  be  accepted  until  the  lands  were  surveyed ;  and 
the  answer  also  states  that  all  the  mining  claims  were  and 
are  now  situated  upon  unsurveyed  lands.  We  think  the 
affirmative  defenses  were  sufficient  against  the  demurrer. 
The  federal  statute  seems  to  grant  a  present  right  of  way 
through  the  public  lands  to  railway  companies  which  have 
complied  with  its  provisions*  There  is  no  exception  of 
mineral  lands  specified  in  the  statute.  The  distinction  be- 
tween lands  granted  in  aid  of  the  construction  of  railways, 
and  which  grants  are  floating  until  by  definite  location  of 
the  line  they  become  seated,  and  the  grant  of  a  right  of  way 
ib  obvious.    The  construction  of  the  grant  of  right  of  way, 
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and  definition  of  what  is  a  valid  location  thereon,  seem  to 
be  clearly  determined  by  the  supreme  court  of  the  United 
States  in  the  late  case  of  Jamestown  <&  N.  B.  B.  Co.  v. 
Jones,  177  U.  S.  125  (20  Sup.  Ct  568).  The  court  ob- 
served: 

"But  what  constitutes  a  definite  location  of  the  right  of 
way  ?  Upon  the  answer  to  that  question  th6  present  con- 
troversy hinges.  The  state  courts  decided,  as  we  have 
seen,  that  the  right  of  way  only  became  definitely  located 
by  the  filing  of  a  profile  map  of  the  road-  The  contention 
of  the  plaintiff  in  error  is  that  the  right  of  way  may  be 
definitely  located  by  the  actual  construction  of  the  road. 
And  this  was  the  ruling  of  the  Interior  Department  in 
Dakota  C.  B.  Co,  v.  Downey,  8  Land  Dec.  115,  and  the 
ruling  has  been  subsequently  adhered  to.  The 

ruling  gives  a  practical  operation  to  the  statute,  and  we 
think  is  correct.  It  enables  the  railway  company  to  se- 
cure the  grant  by  an  actual  construction  of  its  road,  or. 
in  advance  of  construction  by  filing  a  map  ns  provided  in 
section  four.  Actual  construction  of  the  road  is  certainly 
unmistakable  evidence  and  notice  of  appropriation." 

This  authority  is  controlling.  The  findings  of  fact  here 
cannot,  in  the  absence  of  the  evidence,  be  questioned.  The 
facts  found  fully  sustain  the  decree,  and  the  judgment 
must  be  affirmed. 

Anders,  Mount,  Fuli.ek.ton,  Hadley  and  Dunbab, 
JJ.,  concur. 


[No.  413S.     Decided  July  1*.  1902.] 

ai  ml  ^"  ^'  ^ILLIOS'  Appellant,  v.  R.  O.  Welts,  as  Treasurer 

of  Skagit  County,  Bespondent. 

TAXATION IMPBOVEMENT      LOCATED       OIC       SEVERAL      LOTS ETFBCI 

WirES   ASSESSED  TO  ONE  LOT. 

Where    an    Improvement   upon    real    estate    13    situated   upon 
three  lots,  occupying  all  alike  and  used  For  one  purpose  by  the 
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same  owner,  the  tax  assessed  on  toe  three  lots,  lands  and  im- 
provements together,  muat  be  paid  as  levied  upon  the  property 
as  a  whole;  and  the  fact  that  the  assessor  charged  the  Improve- 
ment against  but  one  of  the  lota  would  not  warrant  the  Issuance 
of  a  delinquency  certificate  upon  tender  of  the  tax  asEeseed 
against  the  two  other  lota,  baaed  upon  their  value  as  land  alone 
without  improvements. 

Appeal  from   Superior  Court,    Skagit   County. — Hon. 
Geobge  A.  Joiner,  Judge.    Affirmed. 

Million  &  Houser,  for  appellant. 
M.  P.  Hurd,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavts,  C.  J. — Application  for  mandamus  to  compel  the 
treasurer  of  Skagit  county  to  issue  to  plaintiff  certain  cer- 
tificates of  delinquency  for  unpaid  taxes  due  upon  real 
property  situated  in  Anaeortes.  The  facts  found  by  the 
itrart  are  that  plaintiff  duly  tendered  the  delinquent  taxes 
upon  lots  8  and  9  of  block  6,  and  demanded  certificates 
therefor;  that  upon  these  two  lots  and  the  adjoining  lot, 
No,  10,  of  said  block,  is  aituated  a  large  two-story  brick 
braiding,  outhouses,  and  fencing,  all  inclosed  together,  all 
used  together,  and  forming  one  complete  improvement; 
that  all  said  three  lots  were  and  now  are  owned  by  the 
same  owner,  and  the  taxes  were  assessed  to  said  owner ;  that 
said  building  and  improvements  are  incapable  of  division, 
and  tie  structure  and  lots  constitute,  in  their  use  and  own- 
ership, one  indivisible  property ;  that  each  of  such  lots  was 
listed  separately  by  number,  and  is  described  upon  the  as- 
sessment roll  separately,  with  a  separate  valuation ;  that 
ihe  said  brick  structure  was  appraised  and  assessed  as  upon 
lot  10,  and  that  the  taxes  levied  upon  the  lot  are  small 
sums,  while  the  tax  levied  on  the  value  of  the  brick  struc- 
ture is  many  times  more  than  tho  value  of  tl:e  lots,  and  a 
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largo  sum.  Plaintiff  offered  to  pay  the  small  amounts  levied 
upon  lots  8  and  9.  The  treasurer  demanded  payment  of 
all  the  taxes  assessed  upon  the  property  as  a  whole,  dis- 
regarding the  segregation  into  lots,  and  refused  to  issue 
the  delinquent  certificates  for  lots  8  and  9,  as  demanded 
by  the  plaintiff.  There  were  also  three  other  lots,  in  block 
142,  for  which  plaintiff  tendered  the  delinquent  taxes  as- 
sessed, and  upon  four  lots  of  which  the  situation  of  im- 
provements was  similar  to  that  of  those  in  block  6,  just 
mentioned.  The  court  ruled  upon  these  facts  that  the  brick 
building  situated  upon  the  several  lots  and  owned  and  used 
by  the  Bame  owner,  must  be  taxed  as  one  property,  and 
denied  the  writ. 

The  conclusion  of  the  superior  court  is  approved.  It  is 
npparent  that  a  large  brick  building,  situated  upon  three 
lots,  occupying  all  alike,  and  used  for  one  purpose  and  by 
the  same  owner,  cannot  be  listed  and  assessed  upon  lot  10 
only.  The  entire  tax  assessed  on  the  three  lots,  land  and  im- 
provements together,  must  be  paid  as  levied  upon  the  prop- 
erty as  a  whole.  It  has  been  observed  the  same  facts  apply 
to  both  properties  mentioned  in  the  petition  for  the  writ. 

The  judgment  is  affirmed. 

Anders,  Mount,  White,  Fullebton,  Hadt.ey  and 
Dunbar,  JJ.,  concur. 


.fi    in  [No.  404G.      Decided  July  IE,  1002.] 

M    BOB) 

j*   ~!  Maud  Povah,  Respondent,  v.  William  H.  Lee  et  al.,  De- 

|  a  *oo|  /aidants,  C.  P.  Thomas  et  al.,  Appellants. 

QUIETIXO    TITLE ACTION    BY    ONE    OUT    OF    POSSESSION IMPROPER 

BEMED1". 

Ad  art.lrm  to  quiet  title  and  remove  a  cloud  from  real  property 
cannot  be  maintained  by  one  who  is  not  In  possession,  but  In 
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neb  case,  under  Bal.  Code,  i  5500,  which  provides  that  "any  per- 
son having  a  valid  subsisting  Interest  In  real  property,  and  a 
right  to  the  possession  thereof,  may  recover  the  same  by  action 
Id  the  superior  court  of  the  proper  county,  to  be  brought  against 
the  tenant  In  possession;  .  .  .  and  may  have  Judgment  in 
such  action  quieting  or  removing  a  cloud  from  plaintiff's  title," 
and  under  Id.,  $  5508,  which  provides  that  "the  plaintiff  In  such 
action  shall  set  forth  in  his  complaint  the  nature  of  his  estate, 
claim,  or  title  to  the  property,  and  the  defendant  may  set  up  a 
legal  or  equitable  defense  to  plaintiffs  claims;  and  the  superior 
title,  whether  legal  or  equitable,  shall  prevail,"  the  proper  rem- 
edy is  by  the  statutory  action  in  the  nature  of  ejectment  with 
the  added  Incident  of  determining  the  paramount  title. 

BIKE —WAIVER. 

The  fact  that  defendants  in  a  suit  to  quiet  title  by  one  out 
of  possession  plead  their  own  title,  as  required  by  Bal.  Code,' 
|  mOS,  would  not  constitute  a  waiver  of  their  right  to  object 
that  plaintiff  had  mistaken  her  remedy,  when  they  do  not  ask 
tor  any  affirmative  relief  in  their  answer. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Jobs  C.  Klebee,  Judge  pro  tern.    Reversed, 

Stall  &  Macdonald,  for  appellants. 
Barnes  &  Latimer,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Fcllertok,  J. — This  was  an  action  in  the  nature  of  a 
bill  in  equity  to  remove  a  cloud  from  and  quiet  title  to 
certain  real  property.  The  action  was  commenced  Janu- 
ary 20,  1900.  In  her  complaint  the  respondent  alleged, 
in  substance,  that  she  acquired  the  property  described 
therein  under  and  by  virtue  of  a  contract  entered  into  with 
the  defendants  Lee  and  wife,  by  the  terms  of  which  the 
kffl  agreed  to  convey  the  property  to  her  by  a  good  and 
sufficient  warranty  deed  upon  the  payment  of  the  consid- 
eration named  in  the  contract;  that  she  paid  to  the  Lees 
'he  purchase  price  agreed  upon,  whereupon  they  deeded  the 
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property,  without  her  knowledge  or  consent,  to  one  Adda 
Eobson,whopaidnothing  for  such  conveyance  and  was  not 
entitled  tJiereLo,astlieLees  then  well  knew;  that  subsequent- 
ly Adda  Robson  deeded  the  property  to  the  defendant  Kate 
Hendershot,whoin  turn  deeded  it  to  the  appellant  Thomas ; 
that  each  of  such  deeds  was  made  without  consideration, 
and  the  two  later  ones  in  pursuance  of  a  conspiracy  en- 
tered into  between  Hendershot  and  Thomas  for  the  pur- 
pose of  cheating  and  defrauding  the  respondent  out  of 
the  property,  they  having  knowledge  at  the  times  the  con- 
veyances were  made  that  the  property  was  the  property  of 
the  respondent ;  that  she  had  demanded  from  the  defend- 
'ants  a  conveyance  to  herself  of  the  property,  which  had 
been  refused,  and  that  the  respondent  Thomas,  after  such 
demand,  had  contracted  to  convey  the  property  to  the  re- 
spondent Noble  for  $700,  agreeing  to  convey  the  property 
to  him  upon  the  payment  of  the  purchase  price  named  in 
the  contract.  She  further  alleged  that  she  was  in  posses- 
sion of  the  property  at  the  time  of  the  commencement  of 
the  action,  and  had  been  so  in  possession  since  November 
24,  1896.  She  prayed  that  the  several  deeds  mentioned, 
together  with  the  contract  of  sale  from  Thomas  to  Noble, 
be  canceled  and  held  for  naught;  that  the  defendants  Lee 
and  wife  and  Thomas  be  compelled  to  execute  deeds  of  con- 
veyance to  her;  that  her  title  be  declared  and  decreed  to 
be  good  and  valid ;  and  that  she  have  such  further  relief 
as  to  the  court  should  seem  meet  and  equitable.  The  an- 
swers of  the  defendants  Lee  and  wife  and  Kate  Hender- 
shot were,  in  effect,  disclaimers  of  interest.  For  answer 
the  appellant  Thomas  denied  the  ownership  and  possession 
of  the  respondent,  the  allegations  of  fraud  in  procuring 
and  want  of  consideration  for  the  deeds  under  which  he 
claimed  title,  and  set  out  affirmatively  that  he  was  a  pur- 
chaser of  the  premises  for  value,  without  notice  or  knowl- 


POVAH  T.  LEE.  1 11 

July,  1902.]       Opinion  of  the  Court — Puixntoti,  J. 

edge  of  any  right  in  or  claim  to  the  property  on  the  part  of 
lie  respondent;  that  he  had  contracted  to  sell  the  premises 
to  the  appellant  Noble ;  and  that  Noble  was  then  in  pos- 
session of  the  property  and  had  been  so  in  possession  under 
the  contract  of  sale  since  October,  1899.  The  answer  of 
Noble  was  similar  in  its  effect  to  that  of  Thomas.  Neither 
of  the  appellants  asked  for  affirmative  relief. 

On  the  trial  of  the  cause  it  developed  that  the  respondent 
was  not  in  possession  of  the  property  at  the  time  of  the 
commencement  of  the  action,  either  by  herself  or  by  ten- 
ant, hut  that  the  person  she  claimed  to  be  her  tenant  had 
lean  ejected  from  the  property  in  October,  1899, — some 
three  months  prior  to  the  time  the  action  was  commenced, — 
and  that  the  son-in-law  of  Noble  was  in  possession,  holding 
by  permission  of  Noble  adverse  to  the  respondent  under  the 
contract  of  sale  entered  into  between  Thomas  and  Nobla 
When  these  facts  appeared  the  appellants  moved  for  judg- 
ment in  their  favor.  This  motion  was  denied  by  the  trial 
judge,  and  he  afterwards  made  findings  of  fact  and  conclu- 
sions of  law  to  the  effect  that  the  respondent  was  the  owner 
and  entitled  to  the  possession  of  the  premises,  that  the 
.several  deeds  mentioned  and  the  contract  between  Thomas 
and  Noble  were  clouds  upon  respondent's  title,  and  entered 
i  judgment  and  decree,  adjudging  her  to  be  the  owner  of 
the  property,  cancelling  the  deeds  and  contract',  and  award- 
ing her  possession  of  the  property. 

The  appellants  contend  that  under  the  statutes  of  this 
state  a  claimant  of  real  property,  out  of  possession,  cannot 
maintain  an  action  in  the  nature  of  a  suit  in  equity  to  quiet 
*nd  remove  a  cloud  from  title;  that  such  an  action  can  be 
maintained  only  by  one  in  possession ;  that  the  remedy  of 
*  party  out  of  possession  is  to  bring  an  action  to  recover 
possession,  in  which  his  title  may  be  quieted,  and  clouds 
therefrom  be  removed,  if  the  nature  of  the  ease  and  the 
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facts  warrant  such  relief,  but  that  to  permit  one  out  of  poa- 
tie&saion  to  maintain  such  an  action  is  to  deprive  the  party 
in  possession  of  his  constitutional  right  to  have  his  right  to 
the  possession  tried  by  jury.  On  the  other  hand,  the  re- 
spondent very  ably  argues  that  the  remedy  by  action  for 
possession  is  not  adequate  to  grant  relief  in  certain  particu- 
lar cases,- — -such,  for  example,  as  the  present  one,  'where 
the  respondent  relies  upon  a  purely  equitable  title,  and 
legal  remedies  are  necessarily  inadequate  to  furnish  all  the 
relief  required;  that  in  such  a  case  equity,  having  juris- 
diction to  remove  clouds  and  quiet  title,  has  jurisdiction 
for  all  purposes,  and  may  proceed  to  grant  such  relief  as 
it  finds  the  claimant  ia  entitled  to  whether  that  be  legal  or 
equitable, — even  to  granting  a  recovery  of  possession.  In 
support  of  their  respective  contentions  the  parties  have 
cited  numerous  cases  from  other  jurisdictions.  We  shall 
not,  however,  enter  upon  a  review  of  ihem.  It  seems  to 
us  that  the  question  is  one  of  construction  of  our  own  stat- 
utes, and  is  but  little  aided  by  decisions  not  having  like  or 
similar  statutes  in  view.  These  statutes  were  intended  to, 
and  do,  we  think,  provide  a  remedy  for  every  claimant  of 
real  property,  no  matter  what  may  be  the  nature  of  the  re; 
lief  required.  By  §  5500  (Ballinger's  Code)  it  is  enacted 
that  "Any  person  having  a  valid  subsisting  interest  in  real 
property,  and  a  right  to  the  possession  thereof,  may  recover 
the  same  by  action  in  the  superior  court  of  the  proper 
county,  to  be  brought  against  the  tenant  in  possession ; 
any  may  have  judgment  in  such  action  quieting 
or  removing  a  cloud  from  plaintiff's  title."  By  §  5508, 
it  is  provided  that  "The  plaintiff  in  such  action  shall  set 
forth  in  his  complaint  the  nature  of  his  estate,  claim,  or 
title  to  the  property,  and  the  defendant  may  set  up  a  legal 
or  equitable  defense  to  plaintiff's  claims ;  and  the  superior 
title,  whether  legal  m-  equitable,  shall  prevail."  By  §  5521, 
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is  is  provided  that  "An;  person  in  possession,  by  himself 
or  his  tenant,  of  real  property,  ...  or  when  such 
real  property  is  not  in  the  actual  possession  of  any  one, 
.  .  .  may  maintain  a  civil  action  against  any  person 
or  persons,  corporations  or  associations,  claiming  an  inter- 
est in  said  real  property,  .  .  .  adverse  to  him 
.     .  for   the   purpose  of   determining   such  claim, 

estate,  or  interest."  These  sections,  aa  we  say,  provide 
for  remedies  covering  the  entire  field.  By  the  first,  it  is 
clear  that  one  out  of  possession  of  land  may  bring  an  action 
to  recover  such  possession,  and  may  in  the  same  action 
have  his  title  quieted,  and  clouds  therefrom  removed.  By 
lie  second  it  is  equally  clear  that  such  an  action  can  be 
maintained  upon  either  a  legal  or  equitable  title.  The 
third  provides  remedies  for  a  person  in  possession. 
There  is  therefore  no  necessity  to  resort  to  a  circuity  of 
actions.  One  holding  an  equitable  title  and  being  out 
of  possession  need  not  first  bring  an  action  to  turn  his 
equitable  into  a  legal  estate,  and  then  bring  a  second 
action  to  obtain  possession.  His  rights  may  all  be  tried 
in  one  action,  and  we  think  it  is  the  intent  of  this  stat- 
ute, as  well  as  the  general  policy  of  the  law,  to  require 
him  to  so  try  them.  We  conclude,  therefore,  that  the 
respondent  cannot  maintain  an  action  in  this  form ;  that 
her  remedy  was  to  bring  an  action  for  possession,  so  that 
the  defendants  might  have  the  opportunity  of  trying  by 
jury  the  questions  of  fact  arising  on  the  legal  phases  of 
her  right  to  recover. 

In  so  far  as  the  late  territorial  court  and  this  court 
has  had  occasion  to  pass  upon  these  statutes,  it  has  given 
them  the  construction  we  now  put  upon  them.  In  Smith 
v.  Wingard,  3  Wash.  T.  291  (13  Pac.  717),  Mr.  Justice 
Tukner,  speaking  of  these  statutes,  said: 

8—20    Wash. 
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"It  is  contrary  to  the  course  of  the  common  law  to 
pennit  litigation,  about  an  abstraction.  The  judgment 
of  courts  of  common  law  axe  usually  something  more 
than  mere  declarations  of  rights,  and  it  is  a  distinguish- 
ing feature  of  such  judgments  that  they  are  capable  of 
enforcement  by  execution  in  some  form. 

"While  the  primary  object  of  the  law  as  we  find  it  in 
this  chapter  is  to  determine  the  question  of  title  to  the 
land,  that  question  is  to  arise,  we  think,  in  litigation 
about  the  possession  of  the  land.  The  action  therein 
contemplated  is  the  common-law  action  of  ejectment, 
with  the  added  incident  of  determining  in  the  action  the 
paramount,  legal,  or  equitable  title,  and  with  the  depart- 
ure of  permitting  the  action  to  be  brought  against  one 
not  in  possession,  but  who  claims  title  to  or  interest  in 
the  land.  Ita  chief  virtue  is,  that  it  makes  the  deter- 
mination of  title  res  adjudicata." 

In  Catholic  Bishop  of  Nesqually  v.  Gibbon,  1  Wash. 
592  (21  Pac.  315),  it  was  said  by  Langfobd,  J.,  thot  the 
remedy  by  one  out  of  possession  of  land  desiring  to  test 
his  claim  of  title  thereto  was  by  an  action  to  recover 
possession  under  these  statutes.  So  this  court  in  Spiihill 
v.  Jones,  3  Wash.  290  (28  Pac  531),  held  that  the  trial 
court  rightly  dismissed  an  action  to  quiet  title  when  it 
appeared  from  the  evidence  on  the  trial  that  the  plaintiff 
was  not  in  possession ;  saying  in  the  course  of  the  opin- 
ion; 

"To  hold  a  contrary  doctrine  would  be  to  allow  this 
form  of  action  to  be  substituted  in  every  case  for  an  ac- 
tion of  ejectment,  and  the  defendant  in  possession  of 
the  property  be  deprived  of  his  constitutional  right  to  a 
trial  by  jury." 

To  the  same  effect  is  Rciclienbach  v.  Washington,  etc., 
Ry.  Co.,  10  Wash.  357  (38  Pac.  1126).  See,  also, 
Kvutz  v.  Isaacs,  25  Wash.  566  (66  Pac  141). 

The  trial  court  held,  however,  and  it  is  urged  here, 
that  the  appellants  waived  their  right  to  object  to  the 
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right  of  the  respondent  to  maintain  this  action  by  plead- 
ing the  title  under  which  they  held.  But  we  think  this 
a  a  mistaken  view  of  the  effect  of  the  answer.  The 
appellants,  in  order  that  they  might  be  permitted  to  show 
that  they  held  under  color  of  title,  were  obliged,  under 
the  statute,  to  plead  such  title  (§5509);  but  as  they 
did  not  ask  to  have  their  title  adjudicated,  or  ask  for 
any  affirmative  relief,  it  did  not  constitute  such  a  waiver. 
In  this  respect  the  answer  differs  from  the  answer  in  the 
case  of  Boies  v.  Drake,  28  Wash.  447  (68  Pac  961), 
which  was  held  to  constitute  a  waiver. 

The  judgment  is  reversed,  and  the  cause  remanded  to 
enter  a  judgment  to  the  effect  that  the  respondent  take 
nothing  by  her  action,  and  that  the  appellants  recover 
their  coats. 

Reavis,  C.  J.,  and  Anders.,  Mount,  JTadley  and 
Dunbab,  JJ.,  concur. 


[No.  4042.     Decided  July  1G,  1002.] 

W.  E.  Maxn,  Appellant,  v.  B.  F.  O^eix,  Respondent. 


In  an  action  upon  a  subscription  contract,  the  admission  of 
parol  evidence  on  the  part  of  the  obligor  of  the  purposes  of  a 
meeting  of  the  subscribers  prior  to  its  execution  Is  not  erroneous, 
where  plaintiff  has  given  his  version  of  the  meeting. 

In  an  action  upon  a  subscription  contract,  the  verdict  of  the 
Jury  in  favor  of  defendant  is  warranted,  where  the  evidence  tends 
to  show  that  a  foreign  corporation  obtained  subscriptions  from 
defendant  and  other  tanners  as  a  subsidy  for  the  erection  of  a 
beet  sugar  factory;  that  these  subscriptions  were  placed  In  the 
hands  of  three  of  their  number  as  trustees  who  were  to  retain 
same  until  assurances  of  the  satisfactory  construction  of  the 
factory,  when  they  were  to  be  turned  over  to  the  obligee  or  Its 
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assigns;  that  correspondence  between  the  corporation  and  the 
committee  showed  that  It  had  abandoned  the  proposed  factory 
prior  to  said  assignment  because  of  the  fact  that  a  foreign  cor- 
poration could  not  hold  land  In  this  state;  that  one  member  of  the 
committee,  without  consultation  with  the  others,  took  said  con- 
tracts from  a  safe  where  the;  were  deposited  and  delivered  them 
to  an  assignee  of  the  foreign  corporation;  and  that  Its  assignee 
had  duly  constructed  the  factory  within  the  time  limited. 

SAUK  —  BIGHTS  OF  ASSIGNEE INBTBUCTION8. 

In  an  action  by  an  assignee  upon  a  subscription  contract 
given  for  the  construction  of  a  beet  sugar  factory,  the  court's 
refusal  to  charge  the  jury  that  If  plaintiff  advanced  money 
which  was  used  in  carrying  out  the  objects  and  purposes  of  the 
note  and  contract  sued  on,  and  In  advancing  the  money  relied 
upon  said  note  for  his  repayment,  they  should  find  for  plaintiff, 
was  not  error,  where  the  evidence  tended  to  show  that  his  as- 
signor had  no  rights  under  the  contract  by  reason  of  its  non- 
assignment  to  such  assignor  by  the  original  obligee,  and  the 
court  had  fairly  and  fully  covered  the  ground  as  to  the  rights  of 
plaintiff's  assignor  In  other  Instructions  given. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leandeh.  H.  Pbatheb,  Judge.     Affirmed. 

Happy  &  Hvndman,  for  appellant 
Frank  T.  Post,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  C.  J. — Plaintiff  brought  this  action  to  recover 
judgment  upon  the  following  written  agreement : 

$200.00.  Waverly,  Wash.,  May  5th,  1898. 

On  the  first  day  of  November,  1899,  for  value  received, 
I  promise  to  pay  E.  H.  Morrison.  James  Hayes,  and  A. 
D.  Thayer,  or  order,  the  sum  of  two  hundred  dollars,  in 
consideration  and  upon  condition  that  the  Seoto-Ameri- 
can  Sugar  Syndicate,  Limited,  of  Glasgow,  Scotland,  or 
its  assigns,  shall  by  the  first  day  of  November,  1899, 
erect  a  factory  for  the  manufacture  of  sugar  from  beets, 
having  a  minimum  capacity  of  three  hundred  tons    of 
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beets  per  day,  at  Waverly,  in  Spokane  county,  Washing- 
ton. B.  F.  O'Neil." 

The  complaint,   among  other  allegations,  set  forth : 

"That  during  the  months  of  April  and  May,  1898,  the 
Sooto-American  Sugar  Syndicate,  Limited,  a  corporation, 
of  Glasgow,  Scotland,  entered  into  negotiations  with  the 
defendant  and  others,  residents  of  Spokane  county,  Wash- 
ington, such  negotiations  having  for  their  purpose  and 
object  the  erection  by  said  corporation,  or  its  assigns,  of 
a  beet  sugar  factory  at  Waverly,  Washington,  and  that 
said  negotiations  were  had  for  the  purpose  of  ascertaining 
whether  persons  living  at  and  in  the  vicinity  of  Waverly 
would  subscribe  to  said  corporation,  or  its  assigns,  suf- 
ficient land  and  money  to  warrant  it  in  erecting  said 
factory." 

It  further  alleged  that  for  the  purpose  of  inducing 
said  corporation  or  its  assigns  to  erect  such  beet  sugar 
factory  at  Waverly,  the  defendant  made  the  above  agree- 
ment and  delivered  the  same  to  the  parties  therein 
named,  as  trustees,  for  the  use  and  benefit  of  the  said 
corporation  or  its  assigns;  that  thereafter  said  corpora- 
tion assigned  said  instrument  to  D.  C.  Corbin;  and  that 
Corhin,  relying  on  the  faith  of  this  subscription,  among 
others,  erected  at  Waverly,  before  the  first  day  of  November, 
1899,  a  beet  sugar  factory  having  a  minimum  capacity 
of  300  tons  of  beets  per  day ;  that  thereafter  Oorbin  as- 
Btgned  said  instrument  for  value  to  the  plaintiff,  who  is 
the  owner  thereof.  The  answer  admits  the  execution 
of  the  instrument,  and  that  Corbin  erected  the  factory 
at  Waverly,  and  denies  all  the  other  allegations  of  the 
complaint.  The  case  was  submitted  to  a  jury,  and  the 
verdict  was  for  defendant. 

The  errors  assigned  are  upon  the  instructions  given 
by  the  court,  and  upon  the  introduction  of  evidence,  and 
it  is  also  assigned  that  the  verdict  is  contrary  to,   and 
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not  supported  by,  the  evidence.  The  objections  to  the 
evidence  introduced  by  defendant  were  principally  di- 
rected to  a  history  of  a  meeting  of  farmers  at  Waverly, 
and  its  intention  expressed  in  the  appointment,  by  such 
meeting,  of  the  committee  whose  names  appear  in  the 
instrument  executed  by  defendant;  and  to  correspondence 
between  Thayer,  a  member  of  the  committee,  and  Mr. 
Stuart,  the  representative  of  the  syndicate  It  may  be 
observed  that  plaintiff  in  his  case  had  given  bis  version 
of  the  meeting  of  the  farmers,  among  whom  was  the  de- 
fendant, and  the  purpose  of  the  meeting.  He  had  also 
introduced  evidence  tending  to  show  the  delivery  to  the 
syndicate  of  the  obligation  in  suit,  with  others,  and  the 
assignment  made  by  it  to  plaintiff.  It  thus  seems  that 
defendant's  testimony  tended  properly  to  meet  the  proofs 
of  plaintiff  upon  these  issues.  The  rule  seems  to  be 
fairly  well  settled  that,  until  disbursements  are  made 
upon  the  faith  of  such  subscriptions  as  these,  they  may 
be  withdrawn  by  the  subscribers.  The  evidence  on  the 
part  of  the  defendant  tended  to  show  that  the  purpose 
of  the  meeting  at  Waverly  waa  to  raise  subsidies  in  land 
to  aid  in  the  erection  of  a  beet  sugar  factory  at  Waverly ; 
that  Mr.  Stuart  was  the  active  representative  of  the  for- 
eign syndicate  of  promoters;  and  that  the  meeting  con- 
cluded that  a  committee  be  appointed  to  solicit  subscrip- 
tions and  ascertain  what  quantity  of  land  could  be  ob- 
tained, and  also  what  amount  of  money  could  be  raised 
in  aid  of  the  enterprise.  The  committee  were  to  retain 
the  written  contracts  signed  by  the  subscribers  until  as- 
surances of  the  construction  of  the  factory  were  satis- 
factory, and  then  to  deliver  the  same  for  use  by  the  par- 
ties erecting  the  factory.  The  evidence  of  defendant  also 
tends  to  show  there  was  no  delivery  to  the  syndicate  of  the 
contracts  in  controversv.     One  member  of  the  committee 
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took  them  from  a  safe  whore  they  were  deposited,  and, 
without  consultation  with  the  others,  delivered  them  to 
Mr.  Corhin  as  the  assignee  of  the  syndicate;  and  it  is 
urged  that  the  committee  did  not.  in  fact  make  any  as- 
signment The  correspondence  between  Mr.  Stitart,  the 
representative  of  the  foreign  syndicate  which  was  located 
at  Glasgow,  Scotland,  and  Mr.  Thayer,  of  the  commit- 
tee, shows  that  the  syndicate  had  abandoned  the  proposed 
factory.  The  only  disbursements  made  by  it  were  for 
expenses  upon  litigation  instituted  by  it  to  ascertain 
whether  a  foreign  corporation  could  hold  title  to  land  in 
this  state.  This  correspondence  was  surely  pertinent,  as 
it  was  with  the  committee  to  whom  was  intrusted  the  sub- 
scriptions made  to  aid  the  enterprise,  and  such  committee 
might  then  conclude  that  the  obligation  was  terminated. 
Certainly  such  evidence  tends  to  support  the  denial  of  de- 
fendant that  any  delivery  or  assignment  of  the  subscrip- 
tions to  the  syndicate  was  in  fact  made.  The  right  of 
Corhin,  and  subsequently  of  the  plaintiff,  depends  on  the 
delivery  of  the  contract  and  the  reliance  thereon  of  the 
syndicate. 

Plaintiff  requested  the  following  instruction  which  was 
refused: 

"I  instruct  you,  if  you  find  from  the  testimony  that 
plaintiff  herein  advanced  money  which  was  used  in  car- 
rying out  the  objects  and  purposes  of  the  note  and  con- 
tract sued  on  herein,  and,  in  advancing  the  money,  relied 
upon  said  note  for  his  repayment,  then  you  must  find  for 
'he  plaintiff." 

Plaintiff's  testimony  tended  to  prove  that  he  had  ad- 
vanced some  money  for  a  right  of  way  for  a  short  rail- 
way connection  to  the  factory,  for  which  advance  Corbin 
hid  assigned  the  instrument  in  question,  with  oth- 
ers, to   plaintiff.     But    it    is    apparent    that    plaintiff 
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has  only  lite  rights  of  his  assignor.  The  court,  in  sub- 
stance, charged  that  if  defendant  executed  the  subscrip- 
tion for  the  purpose  of  inducing  the  syndicate  to  erect 
the  factory,  and  Oorbin  thereafter  built  the  factory  in 
pursuance  thereof,  and  the  syndicate  had  assigned  the 
contract  to  him,  and  he  relied  upon  the  contract  and  as- 
signed the  same  to  plaintiff,  the  plaintiff  must  recover, 
unless  it  should  he  further  found  that  the  sugar  syndicate 
abandoned  the  enterprise,  and  the  subscriptions  were 
withdrawn,  or  that  Corbin,  of  his  own  volition,  built  the 
factory,  without  reliance  on  the  subscriptions.  The  in- 
structions, considered  all  together,  are  as  favorable  to  the 
plaintiff  as  the  issues  and  the  evidence  authorized.  It 
does  not  appear  that  the  sugar  syndicate  did  anything 
further  in  the  promotion  of  the  enterprise  than  to  test 
the  right  of  a  foreign  corporation  to  acquire  and  hold 
lands  in  this  state.  It  is  apparent  that  the  sugar  syn- 
dicate, as  a  foreign  corporation,  could  make  no  valid  con- 
tract to  acquire  lands  in  this  state,  and,  when  this  was 
ascertained,  the  promoters  abandoned  the  enterprise,  and, 
as  has  been  seen,  their  representative,  Mr.  Stuart,  so  in- 
formed Mr.  Thayer,  of  the  committee  named  in  the  con- 
tract. The  good  faith  of  the  assignment  was  a  question 
for  the  jury.  The  court  instructed  upon  this  point  that, 
so  long  as  the  syndicate  was  carrying  out  its  proposal  and 
the  objects  of  the  subscribers  to  build  the  factory,  and 
the  assignment  was  taken  in  good  faith  by  Corbin,  and 
Corbin  fulfilled  the  contract  in  reliance  upon  the  sub- 
scription, the  plaintiff  should  recover. 

Other  minor  errors  discussed  are  deemed  immaterial 
in  view  of  the  conclusion  that  the  case  was  correctly  sub- 
mitted to  the  jury.    Affirmed. 

Anders,  Mount,  Hadley,  Fullerton  and  Dunbab, 
J  J.,  concur. 
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HtOH  Monroe,  Respondent,  v.  Thomas  Wilson  et  al., 
Appellants. 

CMITBACTS BREACH SALE    OF    BUSINESS CONDITIONAL    PAIH1IT 


Under  a  contract  providing  that  defendant  should  pay  plalntlfl 
fifty  dollars  per  month,  while  operating  a  stage  line  sold  him  by 
plaintiff,  payable  "until  there  Is  a  railroad  running  Into  Repub- 
lic or  an  opposition  stage,"  the  refusal  of  defendant  to  pay  such 
monthly  installment  for  a  period  of  four  months,  during  which 
another  stage  line  was  run  in  opposition  to  him,  would  not  con- 
stitute a  breach. 

A-ppeal  from  Superior  Court,  Stevens  County.— Eon. 
William  E.  Richardson,  Judge.    Reversed. 

H.  6,  Kirkpatrick,  and  Post,  Avery  &  Higgins,  for 
appellant. 

J.  A.  Rochford,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Rbavis,  C.  J. — Action  to  recover  damages  for  breach 
of  the  following  written  agreement : 

"Agreement  is  made  on  thia  18th  day  of  January,  A. 
D.  1900,  between  Hugh  Monroe,  party  of  the  first  part, 
and  Thoe.  Wilson,  party  of  the  second  part.  Party  of 
the  first  part  agrees  to  withdraw  his  stage  outfit,  known 
aa  the  'Monroe  Stage  lane,'  from  the  route  between  Kettle 
Falls,  Wn.,  and  Republic,  Wn.,  and  to  turn  over  to  the 
party  of  the  second  part  any  and  all  stage,  express,  and 
passenger  business  to  or  from  Republic,  or  between  Ket- 
tle Falls  and  Republic,  and  to  turn  over  to  the  party  of 
Ihe  second  part  any  privileges  held  with  the  Spokane 
Falls  and  Northern  Ry.  Co.  and  the  annual  pass  and 
the  right  to  solicit  passenger  business  on  the  trains,  and 
to  torn  over  to  the  party  of  the  second  part  the  rights  and 
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privileges  with  the  business  held  with  the  Great  Northern 
Express  Co.,  and  further  agrees  to  assist,  in  any  way  nec- 
essary, the  party  of  the  second  part  in  holding  the  ex- 
press and  passenger  business,  and  in  keeping  out  any  op- 
position to  the_  party  of  the  second  part.  The  party  of 
the  first  part  further  agrees  not  to  be  interested,  directly 
or  indirectly,  in  any  stage  or  express  business  or  lino 
between  or  from  the  Spokane  Falls  and  Northern  Ry.  Co. 
to  Republic,  Wn.,  and  also  agrees  not  to  sell  his  stage 
outfit  to  any  one  for  the  purpose  of  starting  any  opposi- 
tion to  the  party  of  the  second  port;  and  tho  party  of  the 
second  part  agrees  to  pay  to  the  party  of  the  first  part 
the  sum  of  Five  Hundred  Dollars  ($500.00),  lawful 
money  of  the  United  States,  Fifty  Dollars  ($50.00)  to 
him  in  hand  paid  by  the  party  of  the  second  part,  the  re- 
ceipt of  which  is  hereby  acknowledged;  the  balance  of 
Four  Hundred  and  Fifty  Dollars  ($450.00)  to  be  paid 
when  the  party  of  the  first  part-  shall  have  withdrawn  hiB 
stage  outfit  and  turned  over  the  business  according  to  the 
aforesaid  agreement,  not  to  be  later  than  February  1st, 
1900.  And  the  party  of  the  second  part  further  agrees 
to  pay  to  the  party  of  the  first  part  Fifty  Dollars  ($50.00) 
per  month,  while  running  the  stage  to  Republic,  until 
ihere  is  a  railroad  running  into  Republic  or  an  opposi- 
tion stage.  It  is  hereby  agreed  that,  the  party  of  the  first 
part  shall  have  the  right  to  carry  passengers  from  Mey- 
ers Falls  to  Kettle  Falls;  and  any  Republic  passengers, 
to  bo  turned  at  Kettle  Falls  to  the  party  of  the  second 
port,  the  party  of  the  second  part  agrees  to  pay 
a  commission  of  fifty  cents  each.  And,  as  for  the  true 
and  faithful  performance  of  all  and  every  of  the  said 
agreement,  the  said  parties  of  the  contract  bind  them- 
selves, each  unto  the  other,  in  the  penal  sum  of  Five 
Hundred  Dollars  ($500.00),  lawful  money  of  the  United 
States;  fixed,  settled,  and  liquidated  damages  being  paid 
by  the  failing  party  to  the  other,  his  heirs  or  assigns. 

Hugh  Monroe,  (Seal) 

Party  of  the  first,  part, 

Thos.  Wilson,  (Seal) 

Party   of  the  second   part." 
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The  complaint  alleged  the  breach  of  the  contract,  in 
the  nonpayment  of  the  $50  per  month  stipulated,  from 
the  24th  of  May,  1900,  for  about  four  months  ensuing. 
The  answer  alleged  performance  of  the  contract  to  the 
first  date  mentioned  in  the  complaint,  and  admitted  that 
no  payment  had  been  made  during  the  four  months,  but 
set  up  in  defense  that  an  opposition  stage  was  placed  upon 
the  route  designated  in  the  agreement,  and  was  operated 
continuously  for  about  four  months  thereafter.  A  jury  was 
waived,  the  facts  determined  by  the  court,  and  judgment 
entered  for  plaintiff,  against,  defendant  Wilson  only,  in 
the  sum  of  $200.  Defendant  excepts  to  one  of  the  find- 
ings of  fact,  which  is  that  there  is  due  from  defendant 
$50  per  month  under  the  terms  of  the  contract,  and  that 
no  opposition  stage  line  was  operated  during  the  time. 

Our  examination  of  the  evidence  discloses  that  two 
horse  vehicles  carrying  passengers,  using  about  ten 
hones  altogether  and  advertising  in  the  newspapers  and 
otherwise  as  a  stage  line,  were  run  in  opposition  to  the 
defendant's  line  during  the  time  the  defendant  declined 
to  pay  the  $50  per  month.  These  facts  appeared  sub- 
stantially without!  controversy.  The  contract  specifies 
that  $50  per  month  shall  be  paid  unless  certain  contin- 
gencies occur,  one  of  which  was  an  opposition  stage  line. 
The  consideration  of  the  exception  of  defendant  to  the 
explanatory  oral  evidence  heard  by  the  court  relative  to 
the.  meaning  of  the  words  "opposition  stage"  used  in  the 
agreement  becomes  immaterial  in  view  of  the  effect  we 
We  given  to  the  evidence  relating  to  the  nature  of  the 
opposition.  This  line  carried  passengers  and  took  away 
considerable  business  from  the  defendant,  and  caused  him 
substantial  loss,  and,  under  the  terms  of  the  contract,  this 
was  sufficient  reason  for  his  non-payment  of  the  $50  per 
month  during  the  time  such  opposition  continued.     The 
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judgment  is  therefore  reversed  with   direction   to  enter 
a  judgment  for  defendant. 

Fullertor,  Hadley,  Anders,  Mount  and  Dunbab, 
JJ.,  concur. 
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Ferdinand  Schwede  et  -ux.,  Appellants,  v.   Andrew 
Hembich,  Respondent. 

TRIAL STAT  OF  PROCEEDINGS POWER  OF  OOOET. 

A  court  has  power,  even  In  the  absence  of  statutory  authority, 
to  stay  proceedings  In  an  action  until  a  judgment  in  another 
cause  In  the  same  court  shall  have  been  first  paid  and  satisfied, 
when  both  actions  are  between  the  same  parties  and  Involve  the 
same  subject  matter. 

APPEAL OBJECnOIfB    HOT   CBQED   BELOW. 

That  an  affirmative  defense  is  Inconsistent  with  the  dentals  of 
an  answer  cannot  be  urged  for  the  first  time  on  appeal. 

TRIAL EXCLUSION    OF  EVIDKHCE. 

Where  the  answer  admits  plaintiffs'  ownership  of  a  lot  in 
controversy,  the  refusal  to  admit  in  evidence  the  deed  showing 
plaintiffs'  title  would  not  be  error. 

SAKE PAROL  TESTIMONY  DESCRIFTIV  E  OF  PLAT. 

Where  a  plat  of  land  bordering  upon  tide  water  shows  the 
meander  line.  It  Is  not  error  to  refuse  to  allow  a  witness  to  testify, 
upon  a  view  of  the  plat,  as  to  whether  the  lot  in  controversy 
comes  up  to  the  meander  line,  since  the  plat  would  show  that  fact 
for  itself. 

SAME LEADING  QUESTIONS. 

Questions  asked  of  plaintiff  as  to  what  was  said  to  defendant 
about  holding  him  to  his  contract,  the  breach  of  which  was  in 
Issue,  were  properly  excluded  as  leading  and  suggestive. 

EVIDENCE ADMISSIBILITY  OF  ERRONEOUS   FLAT. 

A  copy  of  the  original  plat  of  an  addition,  although  contain- 
ing errors,  la  admissible  In  evidence  for  the  purpose  of  showing 
the  location  of  a  lot  therein,  the  errors  being  explainable  by  other 
testimony. 
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In  an  action  for  breach  of  contract  to  apply  for  and  procure 
Irom  the  state  land  commission  for  plaintiffs  the  tide  land  abut- 
ting upon  their  upland  lot,  the  admission  In  evidence  of  what 
proof  the  defendant  offered  before  the  board  to  establish  plaintiffs' 
title  was  not  prejudicial  error,  since  It  was  merely  cumulative  of 
tbe  record  of  the  commissioners  showing  the  Judgment  rendered, 
which  must  be  presumed  as  baaed  upon  competent  and  satis- 
factory evidence. 


Failure  to  prosecute  an  appeal  from  the  determination  of  the 
board  of  state  land  commissioners  would  not  constitute  a  breach 
ol  a  contract  whereby  defendant  had  agreed  to  make  application. 
In  the  name  of  the  plaintiffs,  for  the  purchase  from  the  state  of 
tide  land  claimed  to  abut  upon  plaintiffs'  lot,  and  bad  agreed  to 
"perform  all  conditions  necessary  and  requisite  in  completing  the 
title  to  said  property  at  his  own  individual  cost  and  expense, 
including  the  cost  of  appraisement  and  purchase  of  said  land,  at- 
torney's fees,"  etc.,  tn  the  absence  of  some  provision  clearly  in- 
dicating that  an  appeal  was  within  the  contemplation  of  the 
jartits. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  R.  Bell,  Judge.     Affirmed. 

H.  E.  Foster  and  A.  0.  McBride,  for  appellants. 
Sachs  &  Sale,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Appellants  brought  this  suit  against  re- 
spondent to  recover  damages  alleged  to  be  due  by  reason 
of  hatch  of  contract.  On  the  16th  day  of  March,  1895, 
appellants  were  the  owners  of  lot  5  in  block  6  of  Judkins* 
Addition  to  the  City  of  Seattle.  The  complaint  alleges 
(W  said  lot  had  a  water  frontage  of  60  feet,  and  that 
it  adjoined  a  certain  tract  of  tide  lands  of  tbe  first  class; 
that,  by  reason  of  the  ownership  and  location  of  said  lot, 
appellants  had  a  preference  right  to  purchase  the  tide 
lands  immediately  in  front  thereof ;  that  such  preference 
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right  extended  over  and  included  an  area  of  7.6  acres  of 
tide  lands;  that  said  lauds  were  susceptible  of  division 
into  thirty  lota,  of  the  dimension  of  60  feet  by  120  feet 
each,  exclusive  of  streets ;  that  on  the  date  above  named, 
for  a  valuable  consideration,  appellants  entered  into  a 
written  contract  with  respondent  whereby  it  was  provided 
that  respondent  should  make  a  proper  application  to  the 
state  of  Washington  for  the  purpose  of  establishing  ap- 
pellants' preference  right  to  purchase  said  tide  lands,  and 
of  having  an  award  made  in  their  favor,  and  deeds  exe- 
cuted by  said  state  conveying  the  same  to  appellants;  that, 
by  the  terms  of  said  contract,  respondent  was  to  prepare 
and  do  all  tilings  necessary  to  be  done  for  the  purpose  of 
securing  title  to  appellants  for  said  lands;  that  pursuant 
to  the  contract,  and  in  behalf  of  appellants,  respondent  duly 
filed  in  the  office  of  the  commissioner  of  public  lands  an 
application  to  purchase  the  lands;  that,  in  violation  of  his 
contract,  respondent  negligently  and  wrongfully  failed  to 
prosecute  said  application  in  a  proper  way,  or  give  it 
proper  attention ;  that,  by  reason  of  his  default  and  neg^ 
leet,  respondent  permitted  the  commissioner  of  public 
lands  to  make  and  enter  an  order  on  or  about  the  13th  day 
of  March,  1896,  which  recited  that  appellants  were  not 
the  owners  of  the  uplands  abutting  upon  the  tide  lands 
described  in  said  application ;  that,  by  reason  of  such  neg- 
ligent conduct  on  the  part  of  respondent,  said  application 
was  rejected,  and  a  finding  made  against  appellants;  that 
respondent  negligently  refused  to  prosecute  said  matter 
to  a  final  termination,  as  by  his  contract  he  was  bound 
to  do;  that  said  tide  lands  were  then  of  the  reasonable 
value  of  $6,000,  and  judgment  is  demanded  for  that  sum. 
The  answer  of  respondent  admits  appellants'  owner- 
ship of  the  upland  lot  hereinbefore  described,  and  also 
that  respondent  filed  in  the  office  of  the  commissioner 
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of  public  lands  in  behalf  of  appellants  on  application  to 
purchase  certain  tide  lands  therein  described.  Other  al- 
legations of  the  complaint  are  denied,  except  as  admitted 
by  the  affirmative  answer  and  defense.  It  is  affirmatively 
averred  that  respondent,  acting  in  pursuance  of  said  con- 
tract, did,  at  the  proper  time  and  at  his  own  expense, 
make  application  to  the  board  of  state  land  commission- 
ers of  the  state  of  Washington  to  purchase  all  the  tide 
lands  in  front  of  the  eity  of  Seattle,  which  appellants 
claimed  the  preference  right  to  purchase  by  virtue  of 
their  ownership  of  the  lot  above  described;  that  at  his 
own  expense  he  employed  an  attorney  to  appear  before 
said  board  and  represent  appellants  as  such  applicants, 
and  to  do  and  perform  each  and  every  act  and  thing  nec- 
essary and  legal  to  procure  title  to  said  lands;  that  said 
attorney  did  so  appear,  and  did  perform  each  and  every 
thing  proper  and  legal  in  attempting  to  procure  an  award 
to  appellants  of  the  preference  right  to  purchase  said 
lands;  that  said  application  was  rejected  by  said  board 
from  no  fault  or  negligence  of  respondent  or  his  said  at- 
torney; that  respondent  did  and  performed  all  that  was 
required  of  him  by  said  contract.  The  affirmative  answer 
is  denied  by  the  reply.  The  case  was  tried  before  a  jury, 
and,  at  the  conclusion  of  all  the  testimony,  respondent's 
counsel  challenged  the  sufficiency  of  the  evidence  intro- 
duced on  the  part  of  appellants,  and  moved  the  court  to 
take  the  case  from  the  jury  and  render  judgment  in  favor 
of  respondent.  The  motion  was  granted,  and  judgment 
rendered  accordingly,  from  which  this  appeal  was  taken. 
The  first  assignment  of  error  is  that  the  court  granted 
a  motion  made  by  respondent  to  stay  proceedings  in  this 
cause  until  the  judgment  in  another  cause  should  be  first 
paid  and  satisfied.  It  appears  that  a  previous  action  had 
been  brought  by  appellants  .  against     respondent  in  the 
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same  court,  involving  the  same  subject-matter.  In  that 
action  a  motion  was  made  for  an  order  of  compulsory 
non-suit,  which  was  by  the  court  granted ;  and  judgment 
was  entered  against  the  plaintiffs  in  that  action,  who  are 
the  appellants  here,  for  $23  costs.  Before  pleading  in  this 
case  respondent  moved  for  a  stay  of  proceedings  until  the 
judgment  in  the  former  case  should  be  paid,  which  motion 
was  granted.  Thereupon  appellants  paid  the  former  judg- 
ment, after  which  this  case  proceeded.  The  action  of  the 
court  in  staying  proceedings  is  now  urged  as  error.  It 
is'  contended  that  there  is  no  statutory  authority  for  such 
a  stay  of  proceedings,  and  that  in  the  absence  of  such,  au- 
thority the  court  is  without  power  to  enforce  such  an  order. 
No  such  statute  has  been  pointed  out  to  us,  and  we  are 
not  aware  that  any  such  exists  in  this  state.  In  the  juris- 
dictions where  this  question  has  been  considered,  it  does 
not  appear  to  have  been  treated  as  a  rule  resting  upon 
statutory  authority,  but  rather  as  one  which  has  been 
evolved  with  the  growth  of  English  and  American  juris- 
prudence as  an  orderly  and  wholesome  rule  of  procedure 
to  prevent  the  multiplicity  of  vexatious  suits.  In  23  Am. 
&  Eng.  Enc  Law,  pt  527,  note  4,  numerous  English  and 
American  authorities  are  cited  in  support  of  the  rule. 
We  have  examined  and  cite  below  cases  from  different 
jurisdictions,  none  of  which  appear  to  base  their  reasons 
for  the  rule  upon  statutory  authority.  The  rule  was 
early  adopted  in  New  York  in  Cuyler  v.  Vanderwerk,  1 
Johns.  Cas.  247,  in  a  very  brief  opinion,  and  has  been  fol- 
lowed by  numerous  subsequent  New  York  cases.  For  a 
collection  of  many  New  York  eases  see  note  4  on  the 
page  of  the  Encyclopedia  cited  above.  See  also,  Flemmmg 
v.  Pennsylvania  Ins.  Co.,  4  Pa.  St.  475 ;  Qerrish  v.  Pratt, 
6  Minn.  53;  Mcintosh  v.  Hoben,  11  Wis.  418;  State  ex 
rel.  Cvriis  v.  Howe,  64  Ind.  18 ;  Sooy  v.  McKeam,  9  N.  J. 
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Law,  109;  Robmson  v.  Merchants,  etc.,  Transportation 
Co.,  16  R.  L  217  (14  AtL  860) ;  Henderson  v.  Griffin, 
5  Pet.  151. 

In  Flemming  v.  Pennsylvania  Ins.  Co.,  supra,  the  court, 
it  page  477,  says: 

"The  practice  of  the  courts,  in  this  respect,  is  whole- 
some aad  beneficial,  and  often  operates  as  a  penalty  by 
which  individuals  are  protected  from  being  harassed  by 
a  multiplicity  of  suits  for  the  same  cause  of  Action." 

We  believe  the  rule  is  both  wholesome  and  just  It  ap- 
pears to  have  been  the  practice  at  common  law,  and,  in 
lie  absence  of  a  statute  to  the  contrary,  is  a  proper  rule  of 
procedure  in  this  state.  We  hold  that  the  court  did  not 
err  in  granting  the  motion  to  stoy  proceedings.  It  is 
true,  appellant  paid  these  costs  without  seeking  other  re- 
lief than  by  way  of  exception  to  the  order  of  the  court ; 
kit,  whatever  may  be  said  of  procedure  that  might  have 
been  invoked,  we  have  deemed  it  advisable  to  determine 
the  matter  upon  its  merits,  since  it  is  seriously  urged  here 
is  error. 

The  second  assignment  of  error  is  that  respondent's 
answer  is  inconsistent,  and  it  is  alleged  that  the  affirmative 
defense  contradicts  the  denials  theretofore  introduced. 
Appellants  did  not,  however,  move  for  judgment  upon 
the  pleadings  and  no  objection  appears  to  have  been  made 
to  the  answer  by  way  of  motion  or  demurrer  in  the  court 
below.  The  affirmative  answer  undoubtedly  states  a  de- 
fense to  the  cause  of  action  set  forth  in  the  complaint,  and 
objection  to  it  cannot  now  be  urged  for  the  first  time  in 
this  court. 

It  is  assigned  as  error  that  the  court  rejected  the  fol- 
lowing evidence  offered  by  appellants:  An  offer  of  the 
deed  showing  title  to  the  aforesaid  lot  5  in  appellants  was 
rejected  for  the  reason  that  the  answer  admitted  them  to  be 
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the  owners.  It  was  properly  rejected  as  immaterial.  A 
witness  was  asked  whether,  by  the  showing  of  an  exhibit 
then  handed  him,  said  lot  5  comes  up  to  the  meander  line 
An  objection  was  sustained  for  the  reason  that  the  plat 
showed  for  itself.  This  was  not  error.  Questions  were 
asked  of  one  of  the  appellants  as  to  what  was  said  to  re- 
spondent about  holding  him  to  his  contract  upon  the 
action  of  the  board  of  state  land  commissioners.  An  ob- 
jection was  sustained  on  the  ground  that  *he  questions 
were  leading  and  suggestive.  They  were  clearly  so,  and 
the  objections  were  properly  sustained. 

It  is  next  assigned  as  error  that  the  court  admitted  the 
following  evidence:  A  copy  of  the  original  plat  of  the 
addition,  including  said  lot  5,  was  offered  in  evidence  by 
respondent.  It  was  objected  to  on  the  ground  that  the 
parties  who  executed  the  plat  undertook  to  plat  lands  out- 
side of  the  meander  line,  and  to  which  they  had  no  title. 
The  offer  was  made  for  the  purpose  of  showing  the  lo- 
cation of  lot  5  in  connection  with  the  shore  line.  It  was 
properly  admitted.  Appellants  had  purchased  the  lot 
with  reference  to  this  plat.  It  was  at  least  admissible  in 
evidence  for  what  it  was  worth,  and  for  the  purpose  of 
showing  what  was  in  fact  the  original  plat.  If  there  were 
errors  in  the  plat,  they  were  explainable  by  other  testi- 
mony. Respondent  also  offered  evidence  as  to  what  proof 
of  ownership  in  appellants  as  to  said  lot  5  was  made 
before  the  board  of  state  land  commissioners.  It  was 
objected  to  on  the  ground  that  the  record  only  is  'compe- 
tent evidence  upon  the  subject.  Undoubtedly  the  record 
is  the  only  competent  evidence  as  to  the  application  and 
as  to  the  findings  and  judgment  of  the  board,  but  it  does 
not  follow  that  the  evidence  upon  which  the  findings  and 
judgment  were  based  was  necessarily  a  part  of  the  record. 
A  certified  copy  of  the  record  introduced  does  not  dis- 
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dose  the  evidence.  It  ia  doubtful  if  this  evidence  became 
material  here,  since  the  ultimate  action  of  tbe  board  was 
lie  essential  thing.  It  must  be  presumed  here  that  the 
findings  and  judgment  were  based  upon  competent  and 
satisfactory  evidence.  The  offered  evidence  was,  therefore. 
no  more  than  immaterial  or  cumulative,  as  being  in  cor- 
roboration of  tbe  record  already  in  evidence,  and  its  ad- 
mission did  not  constitute  reversible  error. 

It  ia  last  assigned  that  the  court  erred  in  granting  re- 
spondent's challenge  to  the  sufficiency  of  the  evidence, 
ond  in  withdrawing  the  case  from  tie  jury  and  entering 
judgment  for  respondent.  We  think  the  action  of  the 
court  was  correct  The  evidence  showed  beyond  question 
that  respondent  had  fully  complied  with  the  terms  of  the 
aforesaid  contract,  in  causing  application  to  be  made 
to  tbe  proper  state  authorities  to  establish  appellants' 
preference  right  to  purchase  the  said  tide  lands,  and  that 
said  application  was  prosecuted  to  a  final  determination 
before  said  board.  Tbe  evidence  also  disclosed  that  tbe 
application  was  rejected  on  the  ground  that  appellants 
were  not  tbe  owners  of  the  upland  abutting  upon  the  tide 
lands  sought  to  be  purchased.  They  were  the  owners  of 
said  lot  5,  it  is  true;  but  it  appears  that  the  board  found 
that  said  lot  does  not  abut  upon  the  meander  line,  and 
that  other  upland  in  fact  lies  between  said  lot  and  the 
inner  line  of  the  tide  lands.  It  is  urged  as  a  breach  of 
the  contract  that  respondent  did  not  cause  an  appeal  from 
the  decision  of  the  board  to  be  prosecuted.  There  is 
considerable  evidence  in  the  record  upon  that  subject. 
Under  the  evidence,  it  is  very  probable  that  the  failure 
to  appeal  was  due  to  appellants'  neglect  to  deliver  to 
respondent's  attorney  the  mailed  notice  from  the  board 
showing  the  date  of  the  entry  of  the  findings  and  judg- 
ment, and  also  the  time  within  which  an  appeal  could  be 
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taken,  until  it  was  too  late  to  perfect  an  appeal.  How- 
ever, if  that  were  material,  it  probably  should  have  been 
submitted  to  the  jury.  But  we  do  not  think  it  became 
material  under  the  contract  The  contract  did  not  pro- 
vide for  an  appeal.  We  do  not  think  it  can  be  held 
that  respondent  was  bound  to  incur  the  expense  of  an 
appeal  to  the  superior  court,  and  then  to  this  court,  in 
the  absence  of  some  provision  in  the  contract  clearly  in- 
dicating that  such  was  the  intention  of  the  parties.  It 
contains  no  such  provision.  It  simply  provides  thai 
application  shall  be  made  at  the  office  of  the  eommissionei 
of  public  lands,  and  that  respondent  "  wilt  perform  all 
conditions  necessary  and  requisite  in  completing  the  title 
to  said  property  at  his  own  individual  coat  and  expense, 
including  the  cost  of  appraisement  and  purchase  of  said 
land,  attorney's  fees,"  etc.  Nothing  whatever  is  said  of 
any  further  obligation  upon  respondent  than  to  prosecute 
an  application  before  the  proper  state  authorities,  with 
whom  rested  the  primary  duty  of  hearing  it,  and  the  power 
of  determining  appellants'  rights  thereunder.  While  there 
may  be  a  sort  of  unwritten  rule  in  this  new  state  to  prose- 
cute controversies  to  tribunals  of  the  last  resort,  yet  there 
is  no  law  imposing  upon  litigants  a  duty  to  do  so, 
and  we  think  a  contract  of  the  nature  here  under  consider- 
ation cannot  be  held  to  impose  such  duty  unless  it  specifi- 
cally and  clearly  states  that  such  was  intended.  The  evi- 
dence clearly  showed  a  compliance  with  the  contract,  and 
there  was  no  breach  upon  which  to  found  a  verdict  and 
judgment  for  damages. 

We  think  the  court  did  not  err  in  withdrawing  the  case 
from  the  jury  and  entering  judgment  for  respondent 
The  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Anders,  Mount,  HVllerton  and 
Dunbab,  JJ.,  concur. 
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pany, Appellant. 


comroaion  —  value  or  pbopkbtt — opinion  i 

Id  an  action  to  recover  the  value  of  a  piano  converted  by  de- 
fendant to  Its  own  use  at  Nome,  Alaska,  a  witness  who  was  ac- 
quainted with  the  piano  in  controversy,  and  had  knowledge  of 
the  selling  prices  of  several  pianos  sold  in  that  locality  and  the 
prices  asked  for  others,  is  competent  to  testify  as  to  the  value  of 
the  piano  In  suit,  when  the  evidence  shows  that  there  was  no 
regular  sale  for  pianos  In  the  ordinary  commercial  way,  with  a 
lied  and  current  value  for  that  class  of  property. 


In  such  action,  where  a  witness  familiar  with  the  piano  which 
wrh  the  subject  of  controversy  was  asked  "you  may  answer  what 
)n  your  judgment  was  an  upright  piano,  stool  and  cover,  standard 
make  and  in  first  class  condition  and  in  good  tone — what  it 
wontd  be  worth  in  July  last  year  in  Nome,  Alaska,"  and  had  an- 
swered "I  should  Judge  about  |T50  In  Nome,"  and  this  was  the 
only  evidence  of  value  given.  It  was  not  error  to  deny  a  motion 
to  charge  the  jury  to  return  a  verdict  for  nominal  damages  only, 
where  no  objection  had  been  Interposed  to  the  question  or  an- 
swer on  the  ground  that  the  property  in  controversy  was  not 
properly  described. 

Appeal  from  Superior  Court,  King  County — Hon. 
Arthub  E.  Gkiffin,  Judge.     Affirmed. 

Gorham,  Brown  &  Gorham,  for  appellant, 
Ralph  Simon,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  action  was  brought  by  respondent 
against  appellant  to  recover  the  value  of  a  certain  piano  al- 
leged to  have  been  the  property  of  respondent.  It  is  also 
alleged  that  the  appellant  unlawfully  converted  and  dis- 
posed of  the  same  to  its  own  use,  to  the  damage  of  respond- 
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ent  in  the  sum  of  $1,000.  The  answer  is  a  denial  of  the 
material  averments  of  the  complaint  The  cause  was 
tried  before  a  jury,  which  resulted  in  a  verdict  against  ap- 
pellant in  the  sum  of  $763.25.  Appellant  moved  for  a 
new  trial,  which  was  denied,  and  judgment  was  thereupon 
entered  in  favor  of  respondent  for  the  amount  of  the  ver- 
dict    This  appeal  is  from  said  judgment 

The  evidence  introduced  by  respondent  was  to  the  effect 
that  she  was  the  owner  and  in  possession  of  the  piano  in 
the  city  of  Seattle;  that  she  shipped  it  to  Nome,  Alaska, 
for  the  purpose  of  selling  it;  that  while  it  was  in  charge 
of  her  agent  at  Nome  for  that  purpose,  it  was,  at  the  in- 
stance of  appellant,  seized  by  a  special  deputy  United 
States  marshal  under  a  writ  of  execution  issued  out  of  the 
United  States  commissioner's  court  at  Nome,  in  pursuance 
of  a  judgment  rendered  in  favor  of  appellant  and  against 
one  Adolph  Spitzel;  that  the  piano  was  sold  at  public 
sale  under  said  execution,  and  was  purchased  by  appellant, 
notwithstanding  the  fact  that  respondent's  agent  notified 
the  officer  in  writing  before  the  sale,  and  publicly  an- 
nounced at  the  Bale,  that  it  was  the  property  of  respondent, 
and  not  that  of  Spitzel.  There  was  testimony  that  the 
piano  was  worth  $750  when  it  was  seized.  Appellant  in- 
troduced no  evidence  in  denial  of  respondent's  ownership, 
and  offered  no  evidence  as  to  the  value  of  the  piano  at 
Nome,  An  offer  was  made  to  prove  its  value  at  Seattle, 
which  was  denied  by  the  court.  The  court  instructed  the 
jury  to  return  a  verdict  for  respondent  for  what  they 
should  find  to  be  the  value  of  the  piano  under  the  evi- 
dence, not  exceeding  $1,000,  the  value  alleged  in  the  com- 
plaint, together  with  interest 

It  is  assigned  as  error  that  the  court  permitted  respond- 
ent's counsel  to  interrogate  the  witness  Jaffe  as  to  the 
value  of  this  piano.     The  witness  resided  in  Nome  from 
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the  spring  of  1899  until  the  autumn  of  1901.  He  testified 
that  there  was  no  regular  Bale  for  pianos  there  during  that 
lime,  and  that  not  many  were  brought  in  from  the  out- 
side; that  he  knew  of  six  or  seven  sales  during  the  time 
he  waa  there,  and  particularly  named  three  of  them.  He 
had  some  knowledge  of  pianos  in  general,  knew  this  par- 
ticular one,  and  had  played  on  it  himself.  The  sale  under 
the  seizure  was  made  on  the  31st  day  of  July,  1900.  He 
was  not  positive  that  any  of  the  other  sales  within  his 
knowledge  were  made  during  that  year,  but  did  mention 
sales  made  in  the  fall  of  1899.  He  did  testify,  however, 
that  during  the  year  1900  he  had  an  inquiry  from  a  party 
wishing  to  buy  a  couple  of  pianos,  who  desired  to  know 
where  he  could  find  such  to  purchase;  and  also  two  in- 
quiries from  parties  wishing  to  sell.  He  knew  the  prices 
Bsked,  but  did  not  know  of  the  actual  sales  or  prices  paid 
for  those  pianos.  He,  however,  did  know  the  prices  paid 
for  those  sold  within  his  knowledge.  It  is  urged  that, 
as  he  was  unable  to  testify  positively  that  he  knew  of  other 
sales  in  the  year  1900,  he  was  therefore  incompetent  to  fix 
the  value  of  the  piano  in  question.  We  think  the  objection 
is  not  well  taken.  The  evidence  had  disclosed  .hat  in  Nome 
there  was  no  regular  Bale  for  pianos  in  the  ordinary  com- 
mercial way  through  agencies  or  mercantile  houses.  There 
waa  therefore  locally  no  such  fixed  or  current  value  for 
such  property  aa  could  be  satisfactorily  established  by 
the  testimony  of  experienced  agents  or  merchants  alone. 
Yet  the  property  was  a  thing  of  value,  and  the  standard 
thereof  must  have  been  considered  with  reference  to  the 
location  and  environment  of  the  community,  as  well  as 
with  reference  to  other  sales  of  similar  property.  The 
testimony  of  persons  acquainted  with  conditions  in  that 
community  and  having  knowledge  of  sales  made  and  prices 
paid  for  similar  property  was  therefore  competent,  and 
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its  weight  was  for  the  jury  to  determine.  The  fact  that 
the  knowledge  of  the  witness  as  to  specific  sales  may  have 
pertained  to  sales  made  a  few  months  remote  from  the 
time  of  the  seizure  of  this  piano  was  a  circumstance  for 
the  jury  to  consider  in  estimating  the  value  of  the  testi- 
mony, hut  such  fact  did  not  render  it  incompetent.  The 
witness  said  he  knew  the  value,  and  gave  his  reasons  for 
believing  that  he  knew  it  The  weight  of  his  testimony 
was  therefore  determinable  by  the  amount  of  knowledge 
upon  the  subject  he  showed  himself  to  possess.  Birkel 
v.  Chandler,  26  Wash.  241  (66  Pae.  406). 

"There  is  no  rule  of  law,  and  there  can  be"  none,  de- 
lining  how  much  a  witness  shall  know  of  property  before 
he  can  be  permitted  to  give  an  opinion  of  its  value.  He 
must  have  some  acquaintance  with  it,  sufficient  to  enabla 
him  to  form  some  estimate  of  ita  value,  and  than  it  is  for 
the  jury  to  determine  how  much  weight  to  attach  to  such 
estimate."  Bedell  v.  Long  Island  B.  R.  Co.,  44  N.  Y. 
367,  370  (4  Am.  Eep.  688). 

It  is  next  assigned  that  the  court  erred  in  denying  ap- 
pellant's motion  that  the  jury  be  instructed  to  return  a 
verdict  for  respondent  for  nominal  damages  only.  This 
assignment  is  urged  on  the  theory  that  there-  was  no  evi- 
dence as  to  the  value  of  this  piano,  and  that  respondent 
could  therefore  recover  no  more  than  nominal  damages. 
The  witness  Jaffe  was  asked  the  following  question :  "Ton 
may  answer  what  in  your  judgment  was  an  upright  piano, 
stool  and  cover,  standard  make  and  in  first  class  condition 
and  in  good  tone — -what  it  would  be  worth  in  July  last 
year  in  Nome,  Alaska."  His  answer  was:  "I  should 
judge  about  $750  in  Nome."  There  can  be  no  doubt  that 
the  witness  intended  the  above  valuation  for  this  particu- 
lar piano.  He  knew  it  was  the  subject  of  inquiry,  and  his 
further  examination  showed  his  familiarity  with  it.     In 
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any  event,  no  objection  was  made  to  the  question  on  the 
ground  that  it  did  not  properly  describe  the  property  in 
question,  and  no  motion  was  made  to  strike  the  answer 
for  that  reason.  It  was  therefore  properly  before  the 
jury,  and  under  it  respondent  was  entitled  to  recover  more 
Than  nominal  damages.     The  motion  was  properly  denied. 

The  last  assignment  of  error  is,  that  the  motion  for  new 
trial  was  denied.  The  only  suggestion  made  in  the  brief 
under  this  head  involves  the  same  questions  which  have 
already  been  discussed  under  the  last  assignment  above. 

The  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Fullertoh,  Anders,  Mount  and 
Dunbar,  JJ.,  concur. 


[No.  4178.     Decided  July  16,  1902.] 

Nancy  E.  Kuhi,  Appellant,  v.  Peter  Lightle  et  al.. 
Respondents. 

TEHDOK  AND  PURCHASES  — ■  ADVERSE  INTERESTS NOTICE. 

A  purchaser  of  land  with  actual  knowledge  that  a  portion 
thereof  la  In  the  occupancy  of  other  parties  than  the  grantor  has 
notice  sufficient  to  put  him  on  Inquiry  as  to  the  rights  of  such  oc- 
cupants, and  Is  bound  to  Inquire  both  as  to  their  tenure  and  the 
quantity  of  land  held  thereunder,  although  such  occupants  may 
be  In  poHeeaalon  of  an  unenclosed  tract  under  an  unrecorded 


Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Brents,  Judge.     Affirmed. 

IF.  T.  Dovell,  for  appellant. 
Oscar  Cain,  for  respondent. 

Per  Curiam. — In  1876  John     Hendricks     and     wife, 
being  then  the  owners  of  a  tract  of  land  in  Walla  Walla 
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county  containing  two  hundred  acres,  conveyed  about  one 
acre  thereof  to  School  District  No.  18,  for  school  pur- 
poses. The  acre  tract  was  taken  from  the  north  side  of  the 
two  hundred  acre  tract  in  nearly  a  square  form,  being 
twelve  rods  wide  and  thirteen  rods  long.  The  deed  of 
conveyance  was  not  recorded  until  November  30,  1889. 
Immediately  after  the  conveyance  was  executed,  the  school 
district  entered  into  possession  of  the  acre  tract,  and  as 
early  as  the  following  year  erected  a  school  house  thereon, 
and  from  that  time  down  to  the  present  time  has  continu- 
ously maintained  a  school  house  thereon,  in  which  it  has 
held  in  each  year  a  public  school  of  terms  varying  in  length 
from  three  to  six  months.  On  December  2,  1879,  Hen- 
dricks and  wife  conveyed  the  two  hundred  acre  tract  to  one 
Drinkwater,  who  on  May  24,  1883,  conveyed  it  to  one 
Clodius,  who  in  turn,  on.  December  3,  1898,  conveyed  it  to 
the  appellant,  Nancy  E.  Kuhl.  In  these  several 
conveyances,  no  mention  is  made  of  the  deed  to 
the  school  district,  but  the  two  hundred  acre  tract 
is  described  as  if  the  school  tract  was  still  a 
part  thereof.  The  school  tract  seems  never  to  have  had 
any  fixed  or  permanent  fence  surrounding  it>  and  it  ap- 
pears that  neither  Drinkwater  nor  Clodius  had  at  the  time 
of  their  several  purchases  any  knowledge  of  the  quantity 
of  land  the  school  district  claimed.  In  farming  the  Bur- 
rounding  lands,  the  several  owners  thereof,  commencing 
with  Drinkwater,  gradually  encroached  upon  the  acre  tract 
by  plowing  across  the  corners  thereof  and  putting  the 
same  into  crops  in  connection  with  the  adjoining  field. 
About  one-fourth  of  the  acre  tract  was  thus  used.  Just 
prior  to  the  commencement  of  this  action  the  school  dis- 
trict undertook  to  fence  the  entire  acre,  when  the  appellant 
sought  by  this  action  to  enjoin  them  from  so  doing,  or  from 
fencing  any  more  thereof  than  was  not  included  in  the 
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cultivated  portion.  The  trial  court  found  for  the  respond 
ents. 

Hie  appellant  does  not  claim  against  the  school  district 
by  adverse  possession.  She  contends  that,  as  her  immedi- 
ate predecessors  in  interest  purchased  without  notice  of 
the  school  district's  unrecorded  deed,  they  had  title  to  all 
of  the  land  included  in  their  deeds  of  which  the  school 
district  did  not  have  open,  notorious,  and  exclusive  pos- 
session,  and  could  and  did  convey  such  title  to  her.  But 
we  cannot  think  the  rule  so  broad  as  counsel  has  stated  it. 
The  predecessors  in  interest  of  appellant  had  notice  that 
the  school  district  had  possession  of  a  part  of  the  lands 
they  were  contemplating  purchasing  prior  to  the  time 
they  made  their  purchases.  They  had  knowledge  that  it 
had  erected  a  school  house  thereon,  in  which  it  maintained 
a  public  school.  This  was  notice  sufficient  to  put  them  on 
inquiry  as  to  the  rights  of  the  district.  They  were  bound 
to  inquire,  not  only  by  what  tenure  the  district  held,  but 
the  quantity  of  land  it  held.  If  they  failed  to  do  bo,  it  was 
their  fault,  and  neither  they  nor  their  successor  in  interest 
can  claim  they  were  purchasers  without  notice.  Dennis  v 
Northern  Pacific  Ry.  Co.,  20  Wash.  331  (55  Pac.  210). 

The  judgment  is  affirmed. 


[No.  1251.     Decided  July  16,  1002.] 

Alberta  Clark,  Appellant,  v.  Northern  Pacific  Rail- 
way Company,  Respondent. 

DEATH  OF  CHILD ACTION  BY   MOTIiEB- 

Under  Bal.  Code,  5  4829,  which  provides  that  "a  father,  or  In 
case  of  the  death  or  desertion  of  his  family  the  mother,  may  main- 
tain an  action  as  plaintiff  for  the  Injury  or  death  of  a  child,"  the 
mother  is  entitled  to  maintain  such  action,  where  the  parents 
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had  been  divorced  and  the  deceased  child  had  been  awarded  the 
husband,  who  had  returned  him  to  the  mother  alter  a  period  of 
two  weeks  with  a  promise  to  support  him,  but  wholly  neglected 
to  contribute  thereto,  and  had  disappeared,  casting  the  duty  of 
support  and  education  upon  the  child's  mother. 


The  rule  making  the  owner  of  premises  liable  for  injuries 
received  as  the  result  of  implied  invitation  to  children  to  enter 
upon  dangerous  premises  la  Inapplicable  in  the  case  of  a  lease  by 
a  railway  company  of  land  on  one  side  of  its  switch  yard  for  a 
circus  exhibition,  to  wblch  a  short  cut  could  be  taken  through 
the  yards,  when  there  was  a  well  traveled  highway  leading  around 
the  switch  yard  to  the  circus  grounds,  and  the  switch  yard  tab 
enclosed  by  a  fence,  contained  no  other  defect  or  danger  than 
that  Inherent  to  moving  trains,  and  the  injured  child  had  been 
twice  warned  to  get  off  the  premises  by  switchmen,  while  he  was 
attempting  to  cross. 

SAUK EXCLUSION   OF  EVIDENCE HAKMLESS  EBBOB. 

The  exclusion  of  a  show  bill,  offered  in  evidence  for  the  pur- 
pose of  establishing  an  Inducement  to  the  public  to  go  upon  the 
railway  company's  premises  was  harmless,  It  error  at  all,  when 
the  company  had  admitted  in  its  answer  that  ft  leased  the 
grounds  for  show  purposes,  thereby  admitting  notice  that  the 
public  would  be  In  attendance. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thad  Hcston,  Judge.     Affirmed. 

Qovnor  Teats  and  E.  W.  Taylor,  for  appellant. 
B.  S.  Grosscup,  James  F.  McElroy  and  A.  G.  Avery, 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Appellant  instituted  thia  action  against 
respondent  to  recover  damages  on  account  of  the  death  of 
her  son,  which,  it  is  alleged,  was  caused  by  the  wrongful 
and  negligent  act  of  respondent.  At  the  trial  the  court 
granted  a  motion  for  non-suit.  The  motion  was  based  upon 
two  grounds:     First,  that  appellant  had  failed  to  show 
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such  title  or  right  as  enabled  her  to  maintain  the  action  ; 
aid,  second,  that  no  negligence  of  respondent  was  proven. 
We  will  first  discuss  the  branch  of  the  motion  relating  to 
appellant's  right  to  maintain  the  action. 

The  accident  which  caused  immediate  death  occurred 
August  8,  1901.  The  deceased,  Oscar  Perry  Dix,  lacked 
a  little  more  than  one  month  of  being  twelve  years  of  age. 
He  was  the  son  of  Elihu  Dix  and  the  appellant,  who  were 
formerly  husband  and  wife.  Some  time  prior  to  June, 
1897,  the  parents  separated;  the  appellant  keeping  the 
two  children  of  the  marriage, — the  son  above  named  and 
a  daughter.  On  the  14th  of  June,  1897,  appellant  pro- 
cured a  decree  of  divorce  from  her  said  husband,  and  by 
the  terms  of  the  decree  the  care  and  custody  of  the  daugh- 
ter was  awarded  to  appellant;  and  that  of  the  son  to  the 
husband.  After  the  separation,  and  before  the  divorce, 
the  mother  mainly  supported  both  the  children,  the  hus- 
band having  contributed  about  $20  toward  their  support 
ifter  the  divorce  the  father  took  the  boy  and  kept  him 
about  two  weeks,  when  he  brought  him  back  to  his  mother 
and  told  her  he  could  not  get  along  with  him,  and  said 
if  she  would  keep  him  he  would  support  him.  Soon  after^ 
wards  the  husband  gave  the  mother  $10  toward  the  support 
of  the  boy,  and  has  never  contributed  any  sum  since.  The 
mother,  who  afterwards  remarried,  continued  to  support 
Ine  boy  for  a  period  of  more  than  three  years,  and  until 
the  time  of  his  death.  The  location  of  the  father  is  un- 
known to  her,  and  she  has  been  unable  to  discover  where  he 
is.  Under  these  circumstances,  the  respondent  contends 
that  appellant  cannot  maintain  this  action,  for  the  reason 
that  the  father  was  charged  with  the  lawful  care  and  cus- 
tody of  the  boy.  Section  4829,  Bal.  Code,  provides  as 
follows : 
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"A  father,  or  in  ease  of  the  death  or  desertion  of  his 
family  the  mother,  may  maintain  an  action  as.  plaintiff 
for  the  injury  or  death  of  a  child,  and  a  guardian  for  the 
injury  or  death  of  his  ward." 

It  will  be  observed  that  by  the  terms  of  the  statute  the 
mother  may  maintain  the  action  in  the  event  the  father 
has  deserted  the  family.  It  is  contended  by  respondent 
that  by  the  divorce  the  family  status  was  broken,  and  that 
there  can  be  no  longer  a  desertion  of  the  family,  within 
the  meaning  of  the  statute.  The  facts  as  stated,  we  think, 
show  at  least  an  abandonment  of  the  boy  by  the  father. 
He  not  only  withheld  from  the  boy  his  own  companion- 
ship, but.  wholly  neglected  to  contribute  to  his  support.  It 
was  hiB  primary  duty  to  support  his  child,  independently 
of  that  cast  upon  him  by  the  decree  of  divorce.  The  boy 
being  left  with  his  mother,  the  duty  of  his  support  and  edu- 
cation was  cast  upon  her.  Ab  a  natural  son,  he  was,  in 
legal  contemplation,  a  part  of  his  father's  family.  The 
family  status  between  mother  and  child,  as  constituted  by 
natural  relationship,  was  not  broken  by  the  divorce,  and 
their  companionship  as  members  of  the  same  household 
continued,  with  only  an  interruption  of  two  weeks.  The 
family  status  as  thus  constituted  was  left  by  the  father 
without  any  contribution  on  his  part  toward  its  support. 
ThiB  we  believe  was  not  only  an  abandonment  of  the  child, 
but  also  of  the  family,  within  the  meaning  of  the  statute. 
By  his  abandonment  the  father  haB  forfeited  his  right  to 
maintain  this  action,  and  it  belongs  to  the  mother.  The 
first  ground  stated  in  the  motion  for  non-suit  should 
therefore  have  been  denied.  Whether  the  superior  court 
intended  to  deny  the  motion  on  said  ground  does  not  ap- 
pear from  the  record.  It  may  have  been  the  intention  to 
grant  the  motion  upon  the  other  ground  only. 
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We  will  now  consider  the  second  ground  of  the  motion 
for  non-suit, — that  no  negligence  of  respondent  was 
proven.  Deceased  met  his  death  by  being  struck  by  a 
freight  train  in  the  switch  yards  of  respondent  in  the 
city  of  Tacoma.  On  the  day  of  his  death  a  circus  show  ex- 
hibited in  Tacoma,  and  occupied  with  its  tents  grounds 
belonging  to  respondent,  lying  to  the  north  of  the  system  of 
tracks  in  the  switch  yards,  and  near  the  east  end  thereof. 
The  space  occupied  by  the  tenta  and  that  immediately 
around  them,  together  with  a  similar  space  to  the  east  and 
west  thereof,  was  unoccupied  by  tracks.  This  unoccupied 
apace  was  to  the  north  and  parallel  with  the  system  of 
tracks.  Persons  being  in  the  switch  yards  could  approach 
the  tents  over  this  space  without  walking  upon  or  among 
the  tracks.  Similar  exhibitions  had  been  given  upon  the 
same  grounds  before,  and  some  persons  in  going  thereto 
entered  the  switch  yards  toward  the  westerly  end,  and 
crossed  over  the  tracks  toward  the  show  grounds.  The 
jams  are  principally  inclosed  by  a  fence.  Parallel  with 
the  fence  on  the  south  is  a  street,  along  which  runs  a  street 
railway,  which,  extends  east  almost  as  far  as  the  switch 
yards  extend.  The  traveled  highway  for  reaching  the 
fthow  grounds  was  to  go  out  &aid  street  by  a  street  car  or 
otherwise.  Just  beyond  the  terminus  of  the  street  car 
line  the  street  is  intersected  by  a  county  road  running 
to  the  northeast  around  the  easterly  end  of  the  switch 
yards,  and  which  passes  near  the  show  grounds  on  the 
east  It  appears  that  some  persons  sought  to  avoid  this 
longer  route  over  the  traveled  highway  by  entering  the 
switch  yards  and  crossing  the  tracks,  thus  approaching  the 
tents  from  the  west  or  southwest.  In  the  center  of  the 
yards  were  two  main  tracks,  and  on  the  south  of  these  was 
a  lead  track  for  the  switches,  and  connecting  with  it  were 
nineteen  switches  leading  diagonally  therefrom.     To  the 
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north  of  the  main  tracks  were  a  number  of  others  running 
practically  parallel  therewith.  Over  this  system  of  tracks 
respondent  daily  moved  many  cars  and  locomotives.  On 
the  morning  of  the  accident  the  deceased  and  two  other 
boys  about  his  age  were  on  their  way  to  the  show  grounds 
to  see  the  preparations  for  the  parade  which  was  to  pre- 
cede the  exhibition.  They  were  hurrying  to  reach  the 
grounds,  and  passed  into  the  switch  yard  at  the  westerly 
end  thereof.  They  were  met  by  a  switchman,  who  at 
first  ordered  them  away,  but,  upon  their  urgent  request 
und  promise  to  be  careful,  he  permitted  them  to  pass  him. 
They  soon  met  another  switchman,  who  told  them  to  get 
out  of  the  way  and  go  around.  He  also  told  them  not  to 
go  that  way,  as  they  might  get  killed.  They,  however, 
went  aside  upon  some  tracks  upon  the  north  side,  that  were 
not  much  used,  and  where  the  grass  grew.  The  deceased 
boy  was  barefooted,  and  remarked  to  the  other  boys  that  the 
cinders  hurt  his  feet.  A  freight  engine  with  some  cars 
moving  easterly  toward  the  show  grounds  came  along  on 
the  aforesaid  lead  track  to  the  south  of  where  the  hoys  were 
walking.  The  deceased  ran  across  the  intervening  tracks 
and  jumped  upon  one  of  the  moving  flat  cars.  One  of  the 
other  boys  told  him  not  to  do  it.  Just  in  the  rear  of  the 
switch  train,  but  upon  the  main  track,  came  an  outgoing 
freight  train,  going  east.  The  deceased  remained  upon  the 
flat  car  until  it  was  about  opposite  the  show  grounds,  when 
he  jumped  off;  and  while  upon  or  in  the  act  of  crossing 
the  main  track  toward  the  show  grounds  the  before-men- 
tioned freight  train,  being  but  a  short  distance  away  when 
be  entered  upon  the  track,  struck  him  and  killed  him. 

It  is  not  contended  by  appellant  that  there  was  negli- 
gence in  the  operation  of  the  train  which  caused  the  death, 
but  she  urges  that  respondent  maintained  a  dangerous  . 
place,  with  danger  inherent  in  the  promises  and  in  the 
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operation  thereof;  that  in  the  midst  of  this  dangerous 
place  respondent  permitted  the  show  to  exhibit,  and  that 
the  boys  and.  children  were  attracted  upon  and  over  the 
premises  thereby ;  that  the  people  and  children  especially 
went  through  these  premises  upon  the  invitation  and  in- 
ducement held  out  by  respondent  in  permitting  the  show 
to  be  held  upon  its  premises;  that  the  deceased  was  not  a 
trespasser,  but  an  invited  visitor;  and  that  the  danger 
was  known  to  respondent  and  unknown  to  the  boy.  The 
contention,  in  short,  is  that  respondent's  negligence  con- 
sisted in  permitting  the  show  to  be  located  upon  these  prem- 
ises without  taking  proper  precaution  to  protect  the  de- 
ceased boy  and  others  from  danger.  If  the  show  grounds 
had  not  been  owned  and  controlled  by  respondent,  then 
no  liability  could  have  arisen,  since  it  was  operating  its 
own  property  in  the  customary  and  lawful  way,  without 
negligence.  Does  the  fact  that  the  grounds  happened  to 
belong  to  respondent  change  its  obligation  in  the  premises  ? 
There  was  ample  room  for  the  purposes  of  the  show  with- 
out any  interference  from  the  switch  grounds.  There  was 
a  well-traveled  public  highway  leading  to  the  show 
grounds,  without  making  it  necessary  to  cross  the  switch 
yards.  It  is  a  matter  of  common  knowledge  that  such 
switch  grounds  cannot  be  operated  without  probable  danger 
to  casual  strangers  who  may  happen  upon  them,  and  that 
the  general  public  are  not  invited  or  expected  to  come  up- 
on (hem.  The  public  could  not  have  expected  that  re- 
spondent would  cease  operating  its  trains  in  order  to  ex- 
tend the  convenience  of  a  shorter  way  to  the  show  grounds. 
In  leaving  the  traveled  way  to  cross  these  grounds,  they 
were  chargeable  with  knowledge  of  the  attendant  danger. 
The  deceased  boy  knew  of  the  danger.  He  was  an  intelli- 
gent, active  boy,  about  twelve  years  of  age.  He  had  there- 
tofore spent  much  time  in  selling  papers,  find  evidently 
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knew  much  of  tb«  city  and  its  environment.  His  boy 
companions  testified  that  they  all  knew  of  the  danger. 
They  and  the  deceased  knew  they  were  not. invited  upon 
the  grounds,  for  the  reason  that  they  were  twice  told  by 
representatives  of  respondent  not  to  go  there,  because  of 
the  danger.  At  the  encounter  with  the  last,  switchman 
he  gave  peremptory  command  that  they  should  leave,  but 
they  disregarded  the  command.  It  would  seem  that  this 
repeated  precaution  from  respondent  was  a  careful  effort 
to  prevent  the  opportunity  for  danger,  and  more  could  not 
well  have  been  done,  except  by  resort  to  forcible  expulsion. 
It  is  true  that,  while  one  is  under  no  obligation  to  keep  his 
premises  in  safe  condition  for  the  visits  of  trespassers, 
yet  if  "he  expressly  or  by  implication  invites  others  to 
come  upon  his  premises,  whether  for  business  of  for  any 
other  purpose,  it  is  his  duty  to  be  reasonably  sure  that  he 
is  not  inviting  them  into  danger,  and  to  that  end  he  must 
exercise  ordinary  care  and  prudence  to  render  the  premises 
reasonably  safe  for  the  visit"  Cooley,  Torts  (2d  ed.), 
p.  718. 

The  above  is  a  generally  recognized  rule,  and  is  fully 
sustained  by  authorities  cited  by  appellant  If  the  do- 
ceased  boy  came  within  the  class  of  guests  invited  expressly 
or  by  implication,  then  the  (authorities  are  in  point  here. 
It  is  not  conceivable,  however,  that  one  should  in  the  first 
instance  understand  that  he  wag  invited  to  cress  the  switch 
tracks  which  were  in  constant  use,  merely  because  a  eliow 
was  exhibiting  near  by,  and  when  other  plain  and  safe 
ways  of  approach  were  at  hand.  In  any  event,  when  this 
boy  was  told  not  to  go  there,  he  knew  he  was  not  invited ; 
and  instead  of  going  the  safe  way  as  advised  by  respond- 
ent, he  rushed  into  immediate  danger.  The  cases  cited 
by  appellant  related  to  some  inherent  defect  in  the  prem- 


CLARK   t.    NORTHERN   PACIFIC   RT.   CO.  147 

Jolr,  1902.J         Opinion  of  the  Court — Hadlex,  J. 

um,  which  ought  not  to  have  existed,  but  which  was  neg- 
ligently allowed  to  exist. 

In  the  ease  of  Bennett  v.  Railroad  Co.,  102  U.  S.  577, 
die  injured  person  fell  through  a  hole  in  the  depot  floor, 
which  hod  been  left  unguarded  and  unlighted.  In  Powers 
v.  Barlow,  53  Mich.  507  (19  N.  W.  257,  31  Am.  Rep. 
154),  dynamite,  was  left  exposed  upon  the  premises,  where 
children  ignorant  of  its  nature  could  easily  find  it  and 
handle  it  In  Railroad  Co.  v.  Morey,  47  Ohio  St,  207 
(24  N.  E.  269),  a  ditch  was  left  unguarded  and  unlightod 
in  the  night  time.  Similar  conditions  existed  in  Curtis  v. 
Kiley,  153  Mass.  123  (26  N.  E.  421).  In  Tucker  v. 
Draper,  62  Neb.  66  (86  N.  W.  917,  54  L  R.  A.  321),  a 
small  child  was  killed  by  falling  into  an  open  and  un- 
guarded well.  The  conditions  considered  in  the  above 
cases  wore  inherent  defects  in  the  premises  and  were  hid- 
den from  and  unknown  to  the  injured  persons.  In  the 
case  at  bar  the  premises  were  not  defective.  There  were 
no  hidden  dangers  inherent  in  them,  and  they  were  being 
need  for  lawful  purposes.  Any  danger  which  existed  was 
open  and  apparent,  and  was  the  unavoidable  consequence 
of  the  customary  and  lawful  use  of  the  premises  if  one 
placed  himself  in  a  position  to  encounter  it 

Appellant  also  cites  what  are  known  as  the  "turntable 
cases."  These  cases  are  based  upon  the  theory  that  a  turn- 
table is  a  machine  of  such  a  nature  as  to  attract  children  to 
play  with  it,  and,  being  inherently  dangerous  for  children 
to  handle,  negligence  is  predicated  upon  the  failure  to  lock 
it  or  securely  fasten  it  so  that  it  cannot  be  moved  by  child- 
ren. The  same  principle  has  been  applied  where  other 
structures  or  conditions  existed,  but  the  doctrine  has  not 
been  uniformly  adopted  by  American  courts,  and  it  has, 
indeed,  been  severely  criticized.  In  Beach  on  Contribu- 
tory Negligence  (3d  ed.),  §  51a,  the  author  observes  that 
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Uie  trend  of  the  most  recent  decisions  is  against  it,  and 
many  cases  are  cited.  This  court  applied  the  rule  in  a 
turntable  case  in  Ilwaco  Ry.  &  Nov.  Co.  v.  Hedrick,  1 
Wash.  446  (25  Pac.  335,  22  Am.  St  Rep.  169)  ;  but,  in 
view  of  the  more  modern  tendency  of  the  courts,  we  should, 
however,  hesitate  to  extend  the  rule  as  one  of  general  ap- 
plication to  other  conditions.  For  especiaUy  forcible  rea- 
soning upon  this  subject  we  refer  to  Delaware,  L.  &  W. 
R.  R.  Co.  v.  Reich,  61  N.  J.  Law,  635  (40  Atl.  682,  41 
LRA.  831,  68  Am.  St.  Hep.  727).  The  respondent  in 
the  case  at  bar  had  not  placed  upon  its  premises  a  dan- 
gerous machine  or  device,  that  was  in  its  nature  and  at 
once  particularly  attractive  to  children.  The  deceased  boy 
neither  meddled  with  nor  was  he  injured  by  any  such  in- 
strument The  attractive  thing  which  it  is  claimed  re- 
spondent permitted  upon  its  premises  was  the  show.  There 
was,  however,  nothing  dangerous  in  the  show  itself,  and 
the  boy  was  not  injured  by  anything  in  or  about  it.  The 
case  therefore  materially  differs  from  Richmond  &  M.  Ry. 
Co.  v.  Moore's  Admr.,  94  Va.  493  (27  S.  E.  70,  37  L.  K. 
A.  258),  cited  by  appellant  There  a  street  railway  com- 
pany advertised  a  balloon  ascension  at  a  park  owned  by  it. 
A  person  in  attendance  was  billed  by  a  falling  pole  used  to 
suspend  the  balloon  while  being  inflated.  The  company 
was  held  liable  because  no  warning  was  given  that  the 
pole  would  fall  at  that  time  and  the  people  were  allowed  to 
gather  near.  The  danger  inhered  in  the  operation  of  the 
thing  itself,  which  was  the  immediate  inducement  for  peo- 
ple to  go  upon  the  grounds.  It  was  not  occasioned  by  the 
lawful  use  and  operation  of  some  permanent  machinery 
upon  the  premises,  and  wholly  disconnected  from  the  thing 
which  was  the  attraction.  The  case  of  Thompson  v.  Low- 
ell, etc.,  St.  Ry.  Co.,  170  Mass.  577  (49  N.  E.  913,  40  L. 
R.  A.  345,  64  Am.  St  Rep.  323),  involved  conditions 
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similar  to  those  existing  in  the  above  case.  We  are  not 
aware  of  any  case  which  holds  that  the  operation  of  trains 
over  railroad  premises  makes  them  dangerous  machines, 
within  the  meaning  of  the  turntable  cases.  It  was  express- 
ly held  that  they  are  not  such,  within  the  meaning  of  that 
role,  in  Barney  v.  Hannibal  &  8t.  J.  By.  Co.,  126  Mo. 
373  (28  S.  W.  1069,  26  L,  K.  A.  847,  and  Catlett  v.  Bail- 
trny  Co.,  57  Ark.  461  (21  S.  W.  1062,  38  Am.  St  Hep. 

m). 

We  are  therefore  unable  to  find  that  negligence  on  the 
part  of  respondent  was  shown.  The  accident  was  an  un- 
fortunate one  for  appellant,  as  the  mother  of  the  boy ;  but 
we  are  unable  to  see  that  respondent  is  chargeable  there- 
with when  viewed  in  the  light  of  safe  and  sound  princi- 
ples. We  believe  the  court  did  not  err  in  granting  the 
non-suit  on  the  ground  that  negligence  of  respondent  was 
not  shown. 

Error  is  assigned  upon  the  court's  refusal  to  admit  cer- 
tain evidence,  in  the  way  of  an  identified  show  bill,  offered 
for  the  purpose  of  showing  an  inducement  to  the  public 
to  go  upon  respondent's  premises.  We  are  unable  to  find 
that  the  offered  exhibit  disclosed  the  place  where  the  com- 
ing show  would  exhibit,  further  than  it  would  be  in  the 
city  of  Tacoma.  It  was,  however,  admitted  by  the  answer 
that  the  grounds  were  leased  for  the  purposes  of  the  show, 
which  showed  that  respondent  had  notice  that  the  public 
would  be  in  attendance.  We  think  the  offered  evidence 
was  therefore  immaterial. 

Believing  that  the  court  did  not  err,  the  judgment  is 


Biavis,  C.  J.,  and  Fullbbton,  Anders,  Mount  and 
Dcnbab,  JJ.,  concur. 
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Sarah  S.  Gflmose,  Respondent,  v.  Seattle  &  Renton 
Railway  Company,  Appellant. 

INSTRUCTIONS MLHLEAMSG   TERMS WEIGHT   OF   TESMMOKT. 

An  Instruction  which  charges  the  Jury  that  they  should  "tats 
Into  consideration,  In  passing  upon  the  weight  of  the  testimony, 
not  so  much  the  number  of  witnesses  that  testified  to  any  one 
given  fact,  but  the  quality  of  the  testimony,"  Is  erroneous  on  the 
ground  of  Invading  the  province  of  the  Jury,  If  by  the  use  of  the 
term  "quality"  the  court  meant  the  better  evidence,  and  also  on 
the  ground  that  the  use  of  the  term  "quality"  In  such  connection 
Is  confusing  and  misleading. 

SAME APPLICABILITY  TO  ISSUES. 

In  an  action  to  recover  damages  for  Injuries  received  by  a 
passenger  from  the  sudden  starting  of  the  car  while  alighting,  an 
instruction  that  If  the  Jury  believe  that  "plaintiff  had  a  reason- 
able time,  as  I  will  define  that  to  you,  in  which  to  alight  from 
the  car,  and  that  she  did  as  a  matter  of  fact  alight  from  the  ear, 
but  that  she  retained  her  hold  upon  the  guard  rail  or  stanchion 
of  the  car  for  a  time  longer  than  would  be  reasonably  sufficient 
for  a  person  of  ordinary  prudence  and  activity,"  then  she  cannot 
recover,  was  not  erroneous  when  there  was  a  further  Instruction 
to  the  effect  that  a  passenger  could  not  be  said  to  be  off  the  car 
so  long  ae  he  was  supporting  himself  thereby  and  being  still  In 
the  act  of  alighting. 

Appeal  from  Superior  Court,  King  County. — Hon.  G. 
Meade  Emohy,  Judge.    Reversed. 

Peters  &  Powell,  for  appellant. 

Brady  &  Oay,  for  respondent 
The  opinion  of  the  court  was  delivered  by 

Ftjllekton,  J. — This  in  an  appeal  from  a  judgment 
for  personal  injuries  recovered  by  the  respondent  against 
the  appellant.  The  appellant  operates  an  electric  street 
car  line  in  the  city  of  Seattle,  and  the  injury  complained 
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of  was  received  by  the  respondent,  as  she  alleges,  because 
of  the  negligent  act  of  the  appellant's  employees  in  starting 
a  car  from  which  she  was  alighting.  It  is  conceded  that 
there  was  sufficient  evidence  to  justify  the  court  in  sub- 
mitting the  questions  of  fact  to  the  jury,  but  it  is  con- 
tended that  the  court  did  not  do  so  fairly  in  its  instruc- 
tions, committing  error  therein  prejudicial  to  the  appel- 
lant's case. 
The  instruction  first  complained  of  is  as  follows: 
"You,  gentlemen  of  the  jury,  are  the  sole  judges  of 
die  facts  and  of  the  credibility  of  the  witnesses,  and  of 
the  weight  to  be  given  to  their  respective  testimony.  You 
will  take  into  consideration,  in  passing  upon  the  weight 
of  the  testimony,  not  so  much  the  number  of  witnesses 
that  testified  to  any  one  given  fact,  but  the  quality  of  the 
testimony.  And  in  weighing  the  quality  of  the  testimony 
tou  will  take  into  consideration  the  interest  of  the  wit- 
nesses,  their  appearance  on  the  witness  stand,  the  interest 
or  lack  of  interest  that  they,  or  any  of  them,  may  have 
in  the  subject  matter  of  this  action  and  in  your  verdict ; 
and  you  may  take  into  consideration  all  circumstances 
which  appeal  to  you,  as  men  knowing  human  nature,  which 
would  affect  the  credibility  of  the  testimony  of  those  wit- 
nesses. You  are  also  entitled  to  take  into  consideration 
the  age  of  any  witness,  if,  in  your  opinion,  that  age  bears 
apon  the  reliability  of  that  witness'  testimony." 

Doubtless  the  trial  court  may  properly  instruct  the  jury 
that,  in  determining  the  preponderance  of  the  evidence 
npon  any  issue  of  fact  made  by  the  pleadings,  they  need 
'  not  be  controlled  by  the  mere  circumstance  that  a  greater 
number  of  witnesses  have  testified  upon  one  side  than  npon 
the  other,  but  that  they  may  take  into  consideration, 
along  with  that  circumstance,  all  of  the  fact3  and  circum- 
stances of  the  case  shown  by  the  evidence,  and  make  up 
their  verdict  from  the  whole  thereof  as  the  truth  shall  ap- 
pear to  them,  whether  that  be  with  the  greater  or  the  less 
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number  of  the  witnesses  testifying.  But  it  seems  to  us 
that  the  instruction  before  us  does  something  more  than 
this.  It  tells  the  jury  that  they  ■will  not  regard  the  num- 
ber of  witnesses  testifying  to  any  given  fact,  so  much  as 
the  quality  of  the  testimony.  If  by  the  uso  of  the  term 
"quality"  the  court  meant  the  better  evidence,  then  the 
court  has  invaded  the  province  of  the  jury,  for  it  is  for 
the  jury  to  say  whether  they  will  regard  the  testimony 
of  the  greater  number  of  witnesses  testifying  as  more 
or  less  controlling  than  the  better  testimony  of  the  fewer 
number.  The  court  cannot,  without  invading  the  province 
of  the  jury,  instruct  them  which  class  of  evidence  is  en- 
titled to  the  greater  weight,  or  instruct  them  in  any  man- 
ner which  will  not  leave  them  free  to  make  up  their  ver- 
dict from,  their  own  views  of  the  weight  of  the  evidence. 
Nor  is  such  an  instruction  rendered  harmless  by  an  in- 
struction to  the  effect  that  the  jury  are  the  sole  judges  of 
the  credibility  of  the  witnesses  and  of  the  weight  of  the 
evidence,  as  it  gives  them  a  wrong  rule  of  law  for  deter- 
mining that  weight  and  credibility. 

The  instruction  is  also  objectionable  for  another  rea- 
son. It  is  the  right  of  parties  to  have  the  jury  instructed 
on  the  law  applicable  to  the  case,  clearly  and  pointedly,  so 
as  to  leave  no  reasonable  ground  for  misapprehension  or 
mistake  as  to  the  meaning  of  the  language  used.  The  word 
''quality"  is  here  used  in  an  unusual  sense,  and  the  in- 
struction is  for  that  reason  liable  to  confuse  and  mislead 
the  jury.  In  Morion  v.  O'Connor,  85  111.  App.  27S,  it 
was  held  error  to  instruct  the  jury  that,  in  judging  the 
preponderance  of  the  evidence,  they  should  be  governed 
by  the  quality  of  the  evidence,  and  not  simply  by  the 
quantity.    Speaking  on  the  question,  the  court  said : 

"The  first  proposition  announced  by  the  instruction  is 
that  the  jury  should  be  governed  by  the  quality  of  evi- 
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dence,  and  not  simply  by  the  quantity.  We  do  not  know 
what  is  means  by  'quality,'  in  the  connection  here  em- 
ployed, and  it  ia  not  likely  that  the  jury  did.  At  the  best, 
the  instruction  was  in  such  respect  confusing  and  mis- 
leading, and  that,  too,  in  a  case  where  clearness  and  accu- 
racy were  demanded.  If  it  be  meant  that  the  jury  should 
be  controlled  by  the  testimony  of  the  most  intelligent,  best 
informed,  most  credible,  and  least  interested  witnesses,  it 
was  error  for  the  court  to  invade  the  province  of  the  jury 
in  thus  pointing  out  to  them  a  class  of  witnesses  whose 
testimony  should  be  given  the  greater  weight.  Chicago 
City  Railway  Co.  v.  Keenan,  85  111.  App.,  post. 

"We  need  not  speculate  as  to  what  other  meaning  'qual- 
ity1 has,  as  UBed ;  for,  whatever  it  may  mean,  the  instruc- 
tion was,  in  effect,  to  single  out  by  the  court  a  class  of  wit- 
nesses whose  testimony  the  jury  should  attach  a  controll- 
ing weight  to.  The  jury  alone  shall  determine  where  the 
weight  of  evidence  is  to  be  found." 

See,  also,  the  instructive  case  of  Pennsylvania  Co.  v. 
Umsley,  23  Ind.  App.  37  (54  N.  E.  1071). 

The  allegation  of  negligence  in  the  complaint  was  as 
follows: 

"That  while  plaintiff  was  such  passenger  on  Washing- 
ton street,  near  the  intersection  of  Fourth  avenue,  in  the 
city  of  Seattle,  when  in  the  act  of  getting  out  of  and  off 
from  the  said  car,  and  being  still  thereon,  the  said  car 
was,  through  the  negligence  of  the  servants  of  the  said 
defendant,  suddenly  started  and  put  in  motion,  without 
allowing  said  plaintiff  sufficient  time  to  safely  get  off." 

This  states  substantially  the  way  the  injury  occurred, 
as  testified  by  the  respondent.  On  this  point  the  court 
gave  to  the  jury,  among  others  on  the  same  subject,  the 
following  instructions: 

"I  instruct  you  in  this  case,  gentlemen,  that  the  plaint- 
iff, if  she  recovers,  must  recover  npon  proof  of  negligence 
under  the  rules  I  have  laid  down,  which  would  be  included 
in  the  allegations  of  negligence  described  in  the  complaint. 
Any  act  which  you  should   find  to  be  negligence,  even 
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though  it  were  included  in  the  allegations  of  the  complaint, 
and  did  not  fully  cover  all  the  allegations  of  the  complaint, 
would  be  sufficient  to  find  as  negligence  in  this  case,  pro- 
vided that  those  acts  conformed  in  other  respects  to  all  my 
instructions." 

"I  instruct  you  also,  gentlemen,  that  it  is  the  duty  of  a 
railway  company  such  as  this  to  use  the  degree  of  care 
which  I  have  defined  as  being  the  duty  of  railway  com- 
panies, to  see  to  it  that  passengers  intending  to  alight  have 
a  reasonable  time  in  which  to  alight  and  detach  themselves 
in  safety  from  the  car  in  which  they  are  traveling." 

"And,  that  it  is  also  the  duty  of  such  railroad  com- 
panies, in  the  event  that  a  passenger  is  alighting,  or  is 
in  the  act  of  alighting,  to  use  that  same  high  degree  of  care 
that  I  have  defined,  to  prevent  injury  to  that  passenger, 
in  not  starting  the  car  while  that  passenger  is  in  a  posi- 
tion of  danger,  and  when  the  employees  of  the  company 
either  know,  or  ought  to  know  by  the  exercise  of  that  same 
degree  of  care  that  the  law  imposes  upon  them,  that  the 
passenger  is  in  that  condition  of  danger  or  apparent  daa- 
ger.  Any  breach  of  the  performance  of  thie  duty  which 
I  have  thuB  more  specifically  defined  would  be  such  neg- 
ligence, under  the  issues  in  this  case,  that  the  jury  could 
take  cognizance  of." 

"If  you  believe  from  the  fair  preponderance  of  all  the 
evidence  that  the  plaintiff  had  a  reasonable  time,  as  I  will 
define  that  to  you,  in  which  to  alight  from  the  car,  and 
that  she  did  as  a  matter  of  fact  alight  from  the  car,  but 
that  she  retained  her  hold  upon  the  guard  rail  or  stanchion 
of  the  car  for  a  time  longer  than  would  be  reasonably 
sufficient  for  a  person  of  ordinary  prudence  and  activity, 
considering  all  her  conditions  and  eurroundings,  and  if 
you  find  that  by  reason  of  her  so  retaining  hold  of  that 
guard  rail  she  was  injured,  it  will  then  be  your  duty,  gen- 
tlemen, to  find  your  verdict  in  favor  of  the  defendant  in 
this  case." 

It  is  objected  to  these  that  the  court  did  not  confine  the 
jury  to  the  allegation  of  negligence  set  out  in  the  complaint, 
but  permitted  them  to  find  for  respondent  even  though 
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thej  might  believe  that  she  was  injured  in  a  manner  en- 
tirely different  from  that  alleged  in  her  complaint,  and 
claimed  by  her  in  her  own,  testimony.  If  any  of  these 
Eeveral  paragraphs  are  susceptible  to  the  objection  made, 
it  ia  the  last  paragraph  quoted.  But  we  do  not  think 
there  was  error  here.  The  instruction,  standing  alone, 
would  seem  to  imply  that  the  appellant  was  permitted  to 
bold  on  to  the  stanchion  or  hand  rail  of  the  car  for  a 
reasonable  time  after  alighting;  but  the  court  makes  his 
meaning  clear  by  a  further  instruction  to  the  effect  that 
a  passenger  could  not  be  said  to  be  off  the  car  so  long  as 
he  was  supporting  himself  thereby,  and  being  still  in  the 
act  of  alighting. 

For  the  error  committed  in  the  first  instruction  men- 
tioned, the  judgment  ia  reversed  and  the  cause  remanded 
for  a  new  trial. 

Heavib,  0.  J.,  and  Hadley,  White,  Andebs  and 
Moumt,  JJ.,  concur. 

Duubab,  J. — I  dissent  I  think  the  court  simply  in- 
structed the  jury,  in  effect,  that  it  need  not  be  controlled 
by  the  number  of  witnesses,  and  this  is  the  well  estab- 
lished law. 


[No.  4111.     Decided  July  IT.  1802.] 

J.  P.  Adams,  Appellant,  v.  Christopher  C.  Dempsby 
et  al.,  Respondents. 

nuuDDuirr  conveyances  —  lnstboctiows. 

In  an  action  by  a  mortgagee  ol  a  stock  ot  goods  to  recover 
their  value'  from  the  sheriff  who  had  eold  them  under  an  at- 
tachment: levy,  where  the  evidence  merely  showed  that  after  the 
mortgagee  took  possession  of  the  stock  he  handed  three  dollars 
from  the  proceeds  of  the  sale  of  goods  to  the  mortgagor,  who 
wu  his  brother,  telling  him  to  keep  it,  and  that  the  mortgagee 
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Upon  the  present  review,  substantially,  the  same  error 
appears.  There  is  in  substance  the  same  evidence  here 
relating  to  the  disposition  of  $3,  the  proceeds  of  the  sale 
of  the  goods  after  the  plaintiff  had  taken  possession  of 
them  under  the  mortgage,  and  there  is  also  evidence  now 
tending  to  show  that  the  mortgagor,  Harry  Adams,  had 
been  allowed  to  give  $15  worth  of  groceries  to  the  mother 
of  himself  and  plaintiff,  after  the  mortgage  was  executed. 
The  court,  upon  the  request  of  defendants,  gave  two  in- 
structions as  follows: 

"You  are  further  instructed  that  if  you  find,  by  pre- 
ponderance of  evidence,  that  after  said  J.  F.  Adams  had 
taken  possession  of  the  property  described  in  said  mort- 
gage, mat  any  considerable  part  of  Baid  property  was  re- 
tained by  or  delivered  to  said  Harry  C.  Adams  by  and 
with  the  consent  of  said  plaintiff,  with  the  fraudulent 
intent,  on  the  part  of  said  Harry  C.  Adams,  to  hinder, 
delay,  or  defeat  his  creditors,  and  that  said  J.  F.  Adams 
had  knowledge  of  said  fraudulent  intent,  if  you  find 
such  exists,  and  participated  therein,  then  said  mortgage 
is  fraudulent  and  void,  and  in  that  case  your  verdict 
should  be  for  the  defendants. 

"You  are  further  instructed  that  if  you  find,  from 
the  preponderance  of  the  evidence,  that,  after  taking 
possession  of  said  property  described  in  said  mortgage, 
said  plaintiff  allowed  said  Harry  C.  Adams  to  sell  any 
of  said  goods,  and  retain  the  money  so  received  from  such 
sale,  for  hia  own  use,  with  the  fraudulent  intent  to 
hinder,  delay,  or  defraud  his  creditors,  and  that  said 
plaintiff  knew  of  such  fraudulent  intent,  and  partici- 
pated therein,  then  you  are  instructed  that  said  mort- 
gage was  and  is  void,  and  in  case  you  so  find  your 
verdict  should  be  for  the  defendants." 

The  court  at  its  own  instance  gave,  also,  the  following 
general  instruction: 

2.  "The  only  issue  which  the  court  will  submit  to  yon 
for  your  determination  is  the  question  whether  or  not 
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the  chattel  mortgage  in  question  was  given  and  taken 
in  good  faith  between  H.  C.  Adams  and  J.  F.  Adams, 
or  was  it  for  the  purpose,  between  them,  of  hindering, 
delaying,  or  defrauding  the  creditors  of  the  said  H.  C. 
Adains  as  alleged  in  defendants'  answers." 

If  the  first  two  instructions  above  mentioned  be  con- 
strued to  mean  that  the  jury  must  infer  fraud  from  the 
giving  of  the  groceries  or  the  disposition  of  the  $3,  they 
ire  a  comment  on  the  evidence,  and  invade  the  province 
of  the  jury.  If  they  mean  that  the  mortgage  is  con- 
structively fraudulent,  as  a  matter  of  law,  if  these  facts 
are  found  by  the  jury,  the  instructions  are  plainly  er- 
roneous. They  are  also  inconsistent  with  instruction 
No.  2,  quoted,  which  correctly  states  the  law.  The  evi- 
dance  referred  to,  relating  to  the  disposition  of  the  gro- 
ceries and  money  after  the  execution  of  the  mortgage, 
ia  pertinent  upon  the  issue  of  good  faith,  And  must  be 
taken  into  consideration  by  the  jury*,  in  connection  with 
other  testimony  in  the  case,  in  determining  good  faith. 

For  error  in  giving  the  two  instructions  mentioned, 
the  case  is  reversed  and  remanded  for  a  new  trial. 

Fullerton,  Hadlby,  Andebs,  Mouht  and  Dunbak, 
JJ.,  concur. 


[No.  41B&     Decided  Jul;  17,  1902.] 

State  op  Washington  on  the  Relation,  of  Henry  M. 
Thompson  v.  Samuel  H.  Nichols  et  at.,  as  State 
Board  of  Equalization. 


USD    Or    EQUALIZATION POWER    TO    RAISE    AGGREGATE 

VALUATION    Of  PROPEETT  HI    STATE. 

Under  12.  art  7,  of  the  constitution,   which  provides  that 
the  legislature  shall  provide  by  law  a  uniform  and  equal  rate  of 
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assessment  and  taxation  on  all  property  In  the  Btate,  and  shall 
prescribe  such  regulations  by  general  law  as  snail  secure  a  Just 
valuation  lor  taxation  of  all  property,  and  under  1 60  of  the 
revenue  act  of  1897  as  amended  by  Laws  1899,  p.  288,  which 
provides  for  a  state  board  of  equalisation  and  empowers  It  to 
"examine  and  compare  the  returns  of  the  assessment  of  the  prop- 
erty In  the  several  counties  of  the  state  and  proceed  to  equalize 
the  same,  uoHhat  each  county  In  the  state  shall  pay  Its  due  and 
just  proportions  of  the  taxes  for  state  purposes  for  such  assess- 
ment year,  according  to  the  ratio  the  valuation  of  the  property  In 
each  county  bears  to  the  total  valuation  of  all  the  property  In  the 
state"  and  to  that  end  "they  shall  classify  all  property,  real  and 
personal,  and  shall  raise  and  lower  the  valuation  of  any  class 
of  property  In  any  county  to  a  value  that  shall  be  equal  and  uni- 
form, so  far  as  possible,  in  every  part  of  the  state,  for  the  pur- 
pose of  ascertaining  the  just  amount  of  tax  due  from  each  county 
for  state  purposes,"  power  is  conferred  upon  the  state  board 
of  equalization  to  raise  the  valuation  of  certain  classes  of  prop- 
erty in  certain  counties,  even  if  thereby  the  aggregate  valuation 
of  all  the  property  In  the  state  be  Increased. 

SAME ANNUAL    EQUALIZATION. 

Under  Laws  1897,  p:  136,  8J1.  6,  which  provide  that  all  real 
estate  shall  be  subject  to  taxation  upon  equalized  valuations 
thereof,  fixed  with  reference  thereto  on  the  1st  day  of  March  In 
each  and  every  year  In  which  the  same  shall  be  listed,  and  that 
all  real  estate  subject  to  taxation  shall  be  listed  by  the  assessor 
each  year  in  the  detailed  and  assessment  list  and  under  §  GO 
of  the  revenue  act  of  1897  as  amended  in  1899  which  authorizes 
the  state  board  of  equalization  at  Its  annual  meeting  to  raise 
or  lower  the  valuation  of  any  class  of  property  In  any  county, 
the  state  board  has  power  to  change  real  estate  valuations  In 
odd  numbered  years,  although  Laws  1897,  p.  140,  I  6,  provides  that 
"in  each  odd  numbered  year  the  valuation  of  each  tract  [of  real 
estate]  for  taxation  shall  be  the  same  as  the  valuation  thereof 
as  equalized  by  the  county  board  of  equalization  in  the  preced- 
ing year." 

Original  Application  for  Writ  of  Review. 

Myers  &  Warren  and  Martin  &  Grant,  for  relator. 

W.  B.  Stratton.,  Attorney-General,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

As  debs,  J. — This  is  an  original  application  for  a  writ 
of  review,  directed  to  the  Btate  board  of  equalization, 
commanding  it  to  certify  and  transmit  to  this  court  a 
transcript  of  the  records  of  its  proceedings  at  its  Sep- 
tember, 1901,  session. 

The  relator  seeks  by  thiB  proceeding  to  obtain  a  judg- 
ment of  this  court  declaring  the  act  of  oaid  board  in 
raising  the  total  valuation  of  the  taxable  property  of  the 
state,  as  shown  by  the  abstracts  returned  by  the  various 
county  auditors  to  the  state  board  of  equalization,  and 
especially  in  raising  the  total  valuation  of  taxable  real 
property  in  Lincoln  county,  to  be  null  and  void.  It  is 
alleged  in  substance,  among  other  things,  in  the  affidavit 
filed  in  this  court  by  the  relator,  and  admitted  by  the 
demurrer  thereto  interposed  by  the  attorney  general  on 
behalf  of  the  defendant,  that  the  said  board  of  equali- 
zation, at  its  regular  session  at  Olympia  commencing  on 
September  3,  1901,  and  continuing  until  September  21, 
1901,  then  and  there  attempted  to  raise  and  increase, 
and  did  raise  and  increase,  the  total  value  of  the  taxable 
property  of  the  state  as  fixed  by  the  several  county  hoards 
of  equalization  of  this  state,  as  shown  by  the  abstracts 
and  returns  of  the  various  county  auditors  on  file  with 
said  board,  in  the  sum  of  $22,036,395.  It  also  appears 
by  said  affidavit  that  the  valuation  of  the  taxable  prop- 
erty of  the  state  was  equalized  by  the  stale  board  of 
equalization  at  its  regular  session  in  September,  1900, 
and  that  the  valuation  then  fixed  and  established  was 
raised  and  increased  by  said  board  at  its  September, 
1901,  session,  and  that  the  valuation  of  the  taxable  real 
estate  of  Lincoln  county  was  increased,  in  the  sum  of 
$1,615,674,    over    and    above    the  valuation  thereof  as 

11—20   Wash. 


162  STATE  EX  REL.  THOMPSON  r.  NICHOLS. 

Opinion  of  the  Court— Amnta,  J.  [29  Wash. 

fixed  by  the  state  board  of  equalization  in  1900,  and 
exclusive  of  real  estate  becoming  subject  to  taxation, 
and  improvements  upon  real  estate  made  since  the  as 
sessment  thereof  in  the  year  1900.  It  further  appears 
that  the  relator  herein  is,  and  for  several  years  last  past 
has  been,  a  resident  and  tax  payer  in  Lincoln  county, 
and  now  owns  a  large  amount  of  real  and  personal  prop- 
erty in  said  county  subject  to  taxation. 

It  is  earnestly  contended  by  the  learned  counsel  for 
the  relator  that  the  action  of  the  state  board  of  equali- 
zation herein  complained  of  was  not  warranted  by  law, 
or,  in  other  words,  that  the  state  board  had  no  authority 
or  power  to  raise  the  aggregate  valuation  of  the  property 
of  the  state  as  fixed  by  the  several  county  boards  of 
equalization,  and  transmitted  to  the  state  auditor  by  the 
various  county  auditors.  And  if  this  contention  be  true, 
in  point  of  fact,  it  must  be  conceded  that  tli2t  act  of  the 
board  was  and  is  null  and  void,  for  it  is  a  firmly  estab- 
lished principle  of  law  that  boards  of  equalization, 
whether  county  or  state,  possess  only  such  powers  as  are 
conferred  upon  them  either  by  statute  or  the  constitu- 
tion. But  so  long  as  such  bodies  keep  within  the  limits 
fixed  by  legislative  authority,  and  violate  no  provision 
of  the  constitution,  their  acts  are  not  subject  to  review 
by  the  courts. 

"The  power  of  taxation,"  says  Judge  Coolet,  "is  an 
incident  of  sovereignty,  and  is  possessed  by  the  govern- 
ment without  being  expressly  conferred  by  the  people; 
It  is  a  legislative  power,  and  when  the  people,  by  their 
constitutions,  create  a  department  of  government  upon 
which  they  confer  the  power  to  make  laws,  the  power  of 
taxation  is  conferred  as  part  of  the  more  general  power. 
.  .  .  Everything  to  which  ihe  legislative  power  ex- 
tends may  be  the  subject  of  taxation,  whether  it  be 
person  or  property,  or  possession,  franchise,  or  privilege, 
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or  occupation  or  right.  Nothing  but  express  constitu- 
tional limitation  upon  legislative  authority  can  exclude 
anything  to  which  the  authority  extends  from  the  grasp 
of  the  taxing  power,  if  the  legislature  in  its  discretion 
shall  at  any  time  select  it  for  revenue  purposes.  And  not 
only  is  the  power  unlimited  in  its  reach  as  to  subjects, 
but  in  its  very  nature  it  acknowledges  no  limits,  and  may 
be  carried  to  any  extent  which  the  government  may  find 
expedient.  It  may  therefore  be  employed  again  and 
again  upon  the  same  subjects,  even  to  the  extent  of  ex- 
haustion and  destruction,  and  may  thus  become,  in  its 
exercise,  a  power  to  destroy."  Cooley,  Taxation  (2d  ed.), 
pp.  4,  5. 

From  the  principles  thus  stated,  it  follows  that  our 
legislature,  if  not  inhibited  by  the  constitution,  not  only 
lias  the  power  to  determine  the  subjects  of  taxation,  but 
to  prescribe  the  method  of  assessment  and  collection  of 
taxes.  And  it  ia  not  disputed  in  this  case  that  the  legis- 
lature, had  the  right  to  create  a  state  board  of  equalization, 
and  to  designate  its  duties  and  the  manner  of  performing 
them.  Indeed,  it  is  generally  understood  that  such 
boards  are  necessary  in  order  to  secure  uniformity  and 
justness  in  the  imposition  of  taxes  upon  the  citizens  of 
the  state. 

Counsel  for  the  relator  have  cited  several  judicial  de- 
cisions in  Bupport  of  their  contention,  but  the  question 
now  under  consideration  must  be  determined  in  accord- 
ance with  the  provisions  of  our  own  constitution  and 
statutes.  Decisions  based  on  statutes  essentially  different 
from  ours  cannot  be  deemed  of  controlling  force  here, 
except  in  so  far  as  they  announce  principles  of  law  of 
universal  application.  Section  1,  of  art.  1,  of  our  con- 
stitution provides  that : 

"All  property  in  the  state,  not  exempt  under  the  laws 
of  the  United  States,  or  under  this  constitution,  shall  be 
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taxed  in  proportion  to  its  value,  to  be  ascertained  as  pro- 
vided by  law.  The  legislature  shall  provide  by  law  for 
an  annual  tax  sufficient,  with,  other  sources  of  revenue, 
to  defray  the  estimated  ordinary  expenses  of  the  stale 
for  each  fiscal  year.  And  for  the  purpose  of  paying  the 
state  debt,  if  there  be  any,  the  legislature  shall  provide 
for  levying  a  tax  annually,  sufficient  to  pay  the  annual 
interest  and  principal  of  such  debt  within  twenty  years 
from  the  final  passage  of  the  law  creating  the  debt." 

And  §  2  provides  as  follows : 

"The  legislature  shall  provide  by  law  a  uniform  and 
equal  rate  of  assessment  and  taxation  on  all  property  in 
the  state,  according  to  its  value  in  money,  and  shall 
prescribe  such  regulations  by  general  law  as  shall  secure  a 
just  valuation  for  taxation  of  all  property,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to 
the  value  of  his,  her  or  its  property.     .     .     ." 

It  will  be  seen  from  the  above  quotations  that  the 
legislature  is  required  by  the  constitution  to  provide  by- 
law such  an  annual  tax  as  may  be  necessary  lo  defray  the 
ordinary  expenses  of  the  state;  to  provide  for  levying 
a  tax  annually  for  the  payment  of  the  interest  and  prin- 
cipal of  the  state  debt,  if  any,  within  a  designated  time ; 
to  provide  by  law  a  uniform  and  equal  rate  of  assessment 
find  taxation  on  all  taxable  property  of  the  state,  accord- 
ing to  its  value  in  money,  and  to  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for  taxation  of  all 
property.  These  provisions,  it  will  be  noticed,  are  very- 
general  in  their  character,  and  the  particular  provisions 
of  the  laws  and  regulations  necessary  to  effectuate  the  re- 
quirements of  the  constitution  are  left  to  the  judgment 
of  the  legislature.  And  that  the  legislature  has  en- 
deavored to  comply  with  the  above  stated  mandates  of  the 
constitution  will  be  made  manifest  by  an  examination  of 
the  revenue  act  of  March  1">,  1897  (Laws,  p.  136;  Bal. 
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Code,  §  1655  et  scq.),  and  the  amendments  thereof  passed 
in  1899  and  1901. 

Section  1  of  the  revenue  law  of  1S97,  which  is  still  in 
force,  provides,  that: 

"All  real  and  personal  property  now  existing,  or  that 
shall  be  hereafter  created  or  brought  into  this  state,  shall 
be  subject  to  assessment  and  taxation  for  tin:  support  of 
ihe  state  government,  and  for  county,  school,  municipal 
or  such  other  purposes  as  shall  be  designated  by  law, 
upon  equalized  valuations  thereof,  fixed  with  reference 
thereto  on  the  first  day  of  March  at  12  o'clock  meridian, 
in  each  and  every  year  in  which  the  same  3hall  be  listed, 
except  such  property  as  shall  be  expressly  exempted  there- 
from by  the  provisions  of  law." 

Section  6  of  the  revenue  law  is  as  follows : 

"All  real  property  in  this  state  subject  to  taxation 
shall  be  listed  and  assessed  under  the  provisions  of  this 
act  in  the  year  1900,  and  biennially  thereafter  on  every 
even  numbered  year,  with  reference  to  its  value  on  the 
first  day  of  March  preceding  the  assessment  All  personal 
property  in  this  state  subject  to  taxation  shall  be  listed 
and  assessed  every  year  with  reference  to  its  value  on  the 
first  day  of  March  preceding  the  assessment:  Provided, 
That  the  assessed  value  of  all  real  property  in  this  state 
as  fixed  by  the  assessment  of  1897  shall  be  the  assessed 
value  until  the  year  1900 :  Provided  further.  That  real 
estate  becoming  subject  to  taxation  since  the  last  assess- 
ment, and  improvements  upon  real  estate  made  since 
the  last  assessment,  shall  be  assessed  and  included  in 
the  assessment  list  and  tax  roll  in  every  odd  numbered 
fear:  And  provided  further,  That  the  destruction  or  re- 
moval of  improvements  since  the  last  preceding  assess- 
ment shall  be  duly  noted  by  the  county  assessor,  and  the 
assessment  and  tax  rolls  herein  provided  made  to  con- 
form, to  such  changes:  Provided  further,  That  all  real 
estate  subject  to  taxation  shall  be  listed  by  the  assessor 
each  year  in  the  detailed  and  assessment  list,  and  in  each 
odd  numbered  year  the  valuation  of  each  tract  for  tax- 
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ation  shall  be  the  same  as  the  valuation  thereof  as  equal- 
ized by  the  county  board  of  equalization  in  the  preceding 
year." 

Upon  the  subject  of  equalization  boards,  and  their 
powers  and  duties,  we  find  the  following  provisions  of 
law  (Lawa  1897,  p.  162) : 

"Sec  58.  The  county  commissioners,  ot  a  majority 
of  them,  shall  form  a  board  for  the  equalization  of  the 
assessment  of  the  property  of  the  county.  They  shall 
meet  for  this  purpose  annually,  on  the  first  Monday  in 
August,  at  the  office  of  the  auditor,  who  fchall  act  as 
clerk  of  said  board,  and,  having  each  taken  »»  oath  fairly 
and  impartially  to  perform  their  duties  as  members  of 
such  board,  they  shall  examine  and  compare  the  returns 
of  the  assessment  of  the  property  of  the  county,  and  pro- 
ceed to  equalize  the  Bame  so  that  each  tract  or  lot  of  real 
property  and  each  article  or  class  of  personal  property 
shall  be  entered  on  the  assessment  list  at  its  true  and 
fair  valuer  subject  to  the  following  rules:  First,  they 
shall  raise  the  valuation  of  each  tract  or  lot  of  real  prop- 
erty which  in  their  opinion  is  returned  below  its  true  and 
fair  value  to  such  price  or  sum  as  they  believe  to  be  the 
true  and  fair  value  thereof,  after  at  least  five  days' 
notice  shall  have  been  given  in  writing  to  the  owner  or 
agent;  second,  they  Bhall  reduce  the  valuation  of  each 
tract  or  lot  which  in  their  opinion  is  returned  above  ita 
true  and  fair  value  to  such  price  or  sum  as  they  believe 
to  be  the  true  and  fair  value  thereof;  third,  they  Bhall 
raise  the  valuation  of  each  class  of  personal  property 
which  in  their  opinion  is  returned  below  its  fair  and  true 
value  to  such  price  or  sum  as  they  believe  to  be  the  true 
and  fair  value  thereof,  and  they  shall  raise  the  aggregate 
value  of  the  personal  property  of  each  individual  when- 
ever they  believe  that  such  aggregate  value  is  less  than 
the  true  valuation  of  the  taxable  personal  property 
possessed  by  such  individual  to  such  sum  or  amount  as 
they  believe  to  be  the  true  value  thereof,  after  at  least 
five  days'  notice  shall  have  been  given  in  writing  to  the 
owner  or  agent  thereof;   fourth,   they  shall,   upon   com- 


STATE  EX  EEL.  THOMPSON  v.  NICHOLS.  167 

July,  1902.]         Opinion   of  the  Court — Andebh,   J. 

plaint  in  -writing  of  any  party  aggrieved,  being  a  non- 
resident of  the  county  in  which  his  property  is  assessed, 
reduce  the  valuation  of  each  class  of  personal  property 
enumerated  in  section  16  aforesaid,  which  in  their  opin- 
ion is  returned  above  its  true  and  fair  value,  to  such  price 
or  Bum  as  they  believe  to  be  the  true  and  fair  value 
thereof;  and,  upon  like  complaint,  they  shall  reduce  the 
aggregate  valuation  of  the  personal  property  of  such  in- 
dividuals who,  in  their  opinion,  have  been  assessed  at 
too  large  a  sum,  to  such  sum  or  amount  as  they  believe 
was  the  true  and  fair  value  of  his  personal  property.  The 
county  auditor  shall  keep  an  accurate  journal  or  record 
of  the  proceedings  and  orders  of  said  board  in  a  book 
kept  for  that  purpose,  showing  the  facts  and  evidence 
upon  which  their  action  is  based,  and  the  said  record 
shall  be  published  the  same  as  other  proceedings  of  county 
commissioners,  and  a  copy  of  such  published  proceedings 
shall  be  transmitted  to  the  auditor  of  state,  with  the 
abstract  of  assessment  hereinafter  required.  The  county 
board  of  equalization  may  continue  in  session  and  ad- 
journ from  time  to  time  during  three  weeks,  and  shall 
remain  in  session  not  less  than  three  days,  commencing 
on  the  said  first  Monday  in  August,  but  after  final  ad- 
journment the  county  commissioners  shall  not  have 
power  to  change  the  assessed  valuation  of  the  property 
of  any  person,  or  to  reduce  the  aggregate  amount 
of  the  assessed  valuation  of  the  taxable  property  of  the 
county,  but  may  correct  errors  in  description  or  double 
assessments:  Provided,  That  no  taxes,  except  special 
lazes,  shall  be  extended  upon  the  tax  rolls  until  the 
property  valuations  are  equalized  by  the  state  board  of 
totalization  for  the  purpose  of  raising  the  state  revenue." 
"Sec.  60.  [as  amended  in  Laws  1899,  p.  288].'  The 
secretary  of  state,  the  commmissiouer  of  public  lands  and 
the  auditor  of  state  shall  constitute  the  board  of  equali- 
zation. The  auditor  shall  be  president,  of  the  board,  and 
they  shall  remain  in  session  not  1o  exceed  twenty  days; 
may  adjourn  from  day  to  day,  and  employ  such  clerical 
assistance  as  may  be  deemed  necessary  to  facilitate  its 
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labors:  Provided,  That  the  expense  of  such  board  shall 
not  exceed  the  sum  of  $500  in  any  one  year.  The  said 
board  shall  meet  annually  on  the  first  Tuesday  in  Sep- 
tember, at  the  office  of  the  auditor  of  state,  and  shall  ex- 
amine and  compare  the  returns  of  the  assessment  of  the 
property  in  the  several  counties  of  the  state  and  proceed 
to  equalize  the  same,  so  that  each  county  in  the  state 
shall  pay  its  due  and  just  proportions  of  the  taxes  for 
state  purposes  for  such  assessment  year,  according  to  the 
ratio  the  valuation  of  the  property  in  each  county  bears 
to  the  total  valuation  of  all  the  property  in  the  state. 
Fvrst,  They  shall  classify  all  property,  real  jnd  personal, 
and  shall  raise-  and  lower  the  valuation  of  any  class  of 
property  in  any  county  to  a  value  that  shall  be  equal  and 
uniform,  so  far  as  possible,  in  every  part  of  the  state,  for 
the  purpose  of  ascertaining  the  just  amount  of  tax  due 
from  each  county  for  state  purposes.  Second,  The  sec- 
retary shall  keep  a  full  record  of  the  proceedings  of  the 
board,  and  the  same  shall  be  published  in  the  biennial 
report  of  the  auditor  of  the  state.  Third,  They  shall 
have  authority  to  adopt  rules  and  regulations  for  the 
government  of  the  board,  and  to  enforce  obedience  to  its 
orders  in  all  matters  in  relation  to  the  returns  of  county 
assessments,  and  the  equalization  of  values  by  said  board. 
The  said  board  of  equalization  shall  apportion  the  amount 
of-  tax  for  state  purposes  as  required  by  law,  to  be  raised 
in  the  state  among  the  several  counties  therein,  in  pro- 
portion to  the  valuation  of  the  taxable  property  therein 
for  (he  year  as  equalized  by  the  board,  and  shall  alBo 
ascertain  the  gross  amounts  justly  due  from  each  county 
for  military,  state  bond  interest,  and  state  bond  sinking 
fund  taxes,  at  rates  and  limitations  fixed  by  law.  It 
shall  be  the  duty  of  the  county  auditor  in  each  county 
when  he  shall  have  received  the  report  of  the  state  auditor, 
as  provided  in  section  61  of  this  act,  to  determine  the 
rates  per  cent,  necessary  to  raise  the  taxes  required  for 
state  purposes  as  determined  by  the  state  board  of  equal- 
ization, and  place  the  same  on  the  tax  rolls  of  the  county 
as  provided  by  law." 
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Section  61,  as  amended  by  the  act  of  1899  (Laws 
1899,  p.  989),  requires  the  state  auditor,  within  ten 
days  after  the  state  board  adjourns,  to  transmit  to  each 
county  auditor  a  transcript  of  the  proceedings  of  the 
board,  specifying  the  amount  to  be  levied  and  collected 
oh  the  assessment  books  for  state  purposes  for  such  year. 
It  also  requires  the  state  auditor  to  certify  to  each  county 
the  amounts  due  to  each  fund,  and  unpaid,  from  such 
county,  for  the  seventh  preceding  year,  commencing  with 
the  tax  levied  for  the  year  1802 :  and  each  year  there- 
after the  delinquent  state  taxes  are  required  to  be  certi- 
fied to  the  county  auditors,  and  the  sum  added  to  the 
amount  levied  for  the  current  year.  It  is  provided  in 
562  (Laws  1897,  p.  166)  that: 

"The  amount  of  state  tax  shall  he  levied  by  the  state 
board  of  equalization  and  the  rate  be  ascertained  by  the 
ttveral  county  auditors  on  the  valuation  in  their  re- 
spective counties:  Provided,  That  the  amount  levied  in 
any  one  year  shall  not,  for  general  state  purposes,  ex- 
ceed three  mills  on  a  dollar,  property  valuation  of  the 
entire  state," 

This  section  further  provides  that  "the  amount  of  levy, 
as  determined  annually  by  the  state  board,  shall  be  certified 
by  the  auditor  of  state  to  each  county  auditor  on  or  before 
the  last  Monday  of  September  of  each  year."  The  duties 
of  the  several  county  assessors  are  specifically  prescribed 
in  the  revenue  law.  The  powers  and  duties  of  the  var- 
ious county  auditors  and  treasurers  are  also  specified  in 
said  act  of  1897,  in  so  far  as  they  relate  to  taxation.  The 
county  assessor  is  furnished  with  a  printed  detail  list 
wherein  a  designation  of  the  different  kinds  of  property 
subject  to  taxation  is  set  forth  in  a  convenient  and 
proper  form,  and  in  which  the  assessor  is  required  to 
set  down  in  the  proper  column,  opposite  the  several  kinds 
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and  descriptions  of  property,  the  true  and  fair  value  of 
such  property,  and  to  file  such  lists  with  the  clerk  of  the 
county  board  of  equalization,  bound  in  book  form,  for  the 
purpose  of  equalization  by  the  said  board.  The  assessor 
is  also  required  to  verify  such  returns  by  affidavit  in  ac- 
cordance with  a  form  prescribed  by  the  statute ;  and,  "after 
the  same  has  been  duly  equalized  by  the  county  and  state 
board  of  equalization,  the  same  shall  be  delivered  to  the 
county  auditor,  who  shall  then  extend  the  amount  as 
levied  by  the  state  and  comity  boards  upon  the  said  detail 
and  assessment  lists  as  by  law  provided."  See  Laws  1897, 
p.  160,  §  54.  In  §  56  of  this  act  of  1897  (Laws,  p.  161), 
it  is  provided  that  the  county  auditor  shall  carefully  ex- 
amine the  assessment  books  when  returned  to  him  by  the 
assessor,  and,  if  he  discovers  that  the  assessment  of  any 
property  has  been  omitted,  he  shall  enter  the  same  upon 
the  proper  list,  and  forthwith  notify  the  assessor  making 
such  omission,  who  shall  immediately  proceed  to  ascertain 
the  value  thereof,  and  correct  his  original  return ;  and,  in 
case  of  the  inability  or  neglect  of  the  assessor  to  perform 
his  duty,  the  auditor  shall  ascertain  the  value  of  such 
property,  and  make  the  necessary  corrections.  Section  43 
of  the  same  act  (Laws  1897,  p.  155)  declares  that  all 
property  shall  be  assessed  at  its  true  and  fair  value  in 
money,  and  that  the  true  cash  value  of  property  shall  be 
that  value  at  which  the  property  would  be  taken  in  pay- 
ment of  a  just  debt  from  a  solvent  debtor.  It  also  de- 
clares that,  in  assessing  real  property,  the  value  of  the 
laud  and  the  value  of  the  improvements  thereon  shall  be 
separately  determined,  and  that  in  valuing  any  real  prop- 
erty on  which  there  is  a  coal  or  other  mine,  or  stone  or 
other  quarry,  the  same  shall  be  valued  at  such  a  price  as 
such  property,  including  the  mine  or  quarry,  would  bring 
at  a  fair  voluntary  sale  for  cash. 
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It  will  appear  from  an  examination  of  the  provisions 
of  the  revenue  law  above  referred  to  that  the  boards  of 
equalization — county  and  state — are  constituent  parts  of 
the  machinery  of  taxation,  and  that  each  is  vested  with 
certain  powers,  and  charged  with,  special  duties.  It  is 
true  that  such  boards  are  not  specifically  provided  for,  or 
even  mentioned,  in  the  constitution,  but  it  does  not  fol- 
low from  that  fact  that  the  legislature  was  without  power 
lo  create  them,  and  prescribe  their  powers  and  duties. 
There  is  nothing  in  the  constitution  forbidding  the  estab- 
lishment of  such  hoards,  and  it  was  therefore  within  the 
province  of  the  legislature  to  create  them,  if  it  deemed 
them  necessary,  in  order  to  secure  that  uniform  and  equal 
rate  of  assessment  and  taxation  on  all  property  in  the  state 
according  to  its  value  in  money,  and  the  just  valuation  of 
all  property,  required  by  the  constitution.  In  fact,  as  we 
have  already  stated,  it  is  not  claimed  by  the  relator  that 
the  legislature  had  not  the  power  to  establish  these  boards 
of  equalization  and  designate  their  duties.  The  conten- 
tion is,  as  we  have  said,  that  the  state  board  exceeded  its 
power  and  jurisdiction  in  raising  the  aggregate  valuations 
as  returned  by  the  county  boards  of  equalization. 

It  is  insisted,  on  the  part  of  the  relator,  that  the  powers 
of  the  state  board  are  restricted  by  law  to  a  mere  equali- 
zation of  the  aggregate  valuation  of  the  property  in  the 
several  counties,  as  fixed  by  the  county  boards,  and  that 
it  has  no  right  or  power  to  increase  the  total  valuation  of 
the  property  of  the  state  bo  fixed  upon  it ;  and  it  is  argued, 
in  effect,  that  when  the  state  board  raised,  as  it  did  in  this 
instance,  the  valuation  of  the  property  in  some  of  the 
counties  of  the  state  as  returned  to  it  by  the  respective 
county  auditors,  and  adopted  the  valuations  returned 
from  other  counties  as  the  true  and  just  valuations  therein, 
it  failed  to  exercise  ita  proper  functions,  end  assumed, 
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without  authority  of  law,  to  act  in  the  capacity  of  assessor ; 
that  if  the  board  deemed  it  proper  and  just  to  raise  the 
valuations  in  certain  counties,  and  accordingly  did  so,  it 
was  incumbent  upon  it  to  decrease  the  valuations  in  the  re- 
maining-counties  in  an  equal  amount,  because  in  no  other 
way  could  equalization  be  effected  at  all.  And  this  po- 
sition seems  to  be  in  accord  with  the  ruling  in  the  cases  of 
People  ex  rel.  Crawford  v.  Lothrop,  3  Colo.  428  ;  State  ex 
rel.  Wallace  v.  Board  of  Equalization,  18  Mont.  473  (46 
Pac.  266)  ;  Wells,  Fargo  £  Co.  v.  State  Board,  56  Cal.  194, 
and  some  others  cited  by  counsel  for  the  relator.  The  first 
two  eases  above  mentioned  are  perhaps  more  favorable 
to  relator's  contention  than  any  of  (he  other  cases  cited  by 
him,  but  both  of  those  decisions  ere  based  upon  consti- 
tutional and  statutory  provisions  materially  different 
from  ours,  and  therefore  cannot  be  considered  as  authori- 
tative here.  The  decision  in  the  Montana  case,  it  will  be 
noticed,  was  rested  largely,  if  not  wholly,  upon  the  pro- 
vision of  the  constitution  of  Montana,  which  had  been 
adopted  from  the  Colorado  constitution  after  it  had  been 
interpreted  by  the  supreme  court  of  the  latter  state.  The 
court  proceeded  upon  the  presumption  that  the  framer* 
of  the  Montana  constitution  were  "conversant  with,  and 
designed  to  adopt,  also,"  the  interpretation  given  to  the 
section  in  Colorado.  See  State  ex  rel.  Slate  Board  of 
Equalization  v.  Fortune,  24  Mont.  154  (60  Pac,  1086V 
In  the  case  last  cited,  the  Montana  court  adhered  to  the 
doctrine  announced  in  State  v.  Board,  supra,  but  it  a]>- 
pears  that  the  chief  justice  concurred  in  the  opinion  for 
the  sole  reason  that  he  considered  himself  hound  to  do  so 
by  the  former  decision  of  the  court.     lie  said : 

"I  concur  in  the  foregoing  opinion  solely  on  the  ground 
of  stare  decisis.  If  the  question  involved  were  a  new  one 
in  this  state,  I  should  be  in  favor  of  disregarding  the  con- 
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struction  given-  to  the  section  of  the  constitution  by  the 
supreme  court  of  Colorado  in  People  v.  Lothroy,  3  Colo. 
428,  and  followed  by  this  court  in  State  ex  rel.  Wallace  v. 
Slate  Board  of  Equalization,  18  Mont  473,  46  Pac.  266, 
its  demonstrably  wrong." 

It  was  held  in  that  case  that  the  state  board  of  equali- 
zation was  without  power  to  change  the  valuation  of  any 
class  of  property,  its  authority  being  limited  to  raising  or 
lowering  the  entire  assessment  of  a  county.  But  such  is 
not  the  case  in  this  state,  for  our  state  board  is  not  only 
authorized,  but  required,  to  "classify  all  property,  real 
and  personal,  and  to  raise  and  [or]  lower  the  valuation 
«f  any  class  of  property  in  any  county  to  a  value  that 
shall  be  equal  and  uniform,  so  far  as  possible,  in  every 
part  of  the  state,  for  the  purpose  of  ascertaining  the  just 
amount  due  from  each  county  for  state  purposes."  §  60, 
supra.  And  the  records  of  the  proceedings  of  the  board  at 
ils  1901  session  show  that  it  classified  all  property  in  the 
state,  and  raised  the  valuation  of  certain  classes  of  prop- 
erty in  certain  counties  to  such  a  sum  or  amount  as  it 
deemed  necessary  to  secure  an  equal  and  uniform  valua- 
tion, so  far  as  possible,  throughout  the  state.  This  it 
certainly  had  the  right  to  do,  under  the  statute,  and  the 
fact  that  this  act  of  the  board  resulted  in  increasing  the 
aggregate  value  of  all  the  property  in  the  state,  as  re- 
turned by  the  county  boards,  is  no  argument  against  its 
validity.  After  a  careful  examination  and  consideration 
of  the  provisions  of  the  revenue  laws  and  the  constitution 
applicable  to  the  question  now  before  us,  we  are  con- 
vinced that  the  contention  of  the  relator  now  under  con- 
sideration is  clearly  untenable. 

Under  the  constitution  and  laws  of  Utah,  which  are 
almost  identical  with  the  provisions  of  our  constitution 
and  statutes  on  the  subject  in  question,  the  supreme  court 
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of  that  state,  in  the  case  of  State  ex  rel.  Cunningham  v. 
State  Board  of  Equalization,  16  Utah,  86  (50  Pac.  615), 
held  that  tie  state  board  of  equalization  had  power,  if 
necessary,  for  the  purpose  of  equalization,  either  to  raise 
or  lower  the  aggregate  valuation  of  all  the  counties  in  the 
state.  That  case  is  a  well  considered  one,  and  the  de- 
cision therein  is,  in  our  judgment,  peculiarly  applicable 
to  the  case  at  bar.  The  cases  from  Colorado  and  Montana, 
above  mentioned,  were  pressed  upon  the  attention  of  the 
court  in  that  case,  but  it  declined  to  follow  them  for  the 
reason  that  they  were  not  in  point  under  the  provisions  of 
the  constitution  and  laws  of  Utah  relating  to  revenue 
and  taxation.  See,  also  Salt  Lake  City  v.  Armstrong, 
15  Utah,  472  (49  Pac  641) ;  Wallace  v.  Btdlen,  6  Okl. 
17  (52  Pac  954) ;  Same  case  on  rehearing,  6  Okl.  757 
(54  Pac.  974) ;  Webb  v.  Renfrew,  7  Okl.  198  (54  Pac. 
448). 

In  Wallace  v.  BuUen,  supra-,  several  of  the  authorities 
cited  by  the  relator  are  reviewed  and  distinguished ;  and, 
on  rehearing,  the  court  in  that  case  expressly  overruled  the 
case  of  Gray  v.  Stiles,  6  Okl.  455  (49  Pac.  1083),  for  the 
reason  that  the  law  was  not  correctly  stated  therein,  and 
followed  the  Utah  case  of  State  ex  rel.  Cunningham,  v. 
Thomas,  16  Utah,  86  (50  Pac  615). 

It  is  further  contended  by  the  relator  that  the  state 
board  of  equalization  had  no  power  to  increase  or  change 
real  estate  valuations  in  the  year  1901,  even  if  it  had 
the  power  to  do  so  in  the  year  1900;  having  exercised 
such  power  in  the  latter  year.  But  it  will  be  observed 
that  §  1  of  the  revenue  law,  hereinbefore  set  out,  provides 
that  "all  real  estate  .     .     shall  be  subject  to  taxation 

.  .  .  upon  equalized  valuations  thereof,  fixed  with 
reference  thereto  on  the  first  day  of  March  ...  in 
each  and  every  year  in  which  the  same  shall  be  listed." 
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And  §  6  (last  proviso)  declares  that  all  real  estate  subject 
ic  taxation  shall  be  listed  by  the  assessor  each  year  in  the 
detailed  and  assessment  list.  And  by  reading  these  two 
sections,  in  connection  with  §§  58  and  60,  supra,  it  will 
appear  that  all  real  estate  must  be  listed  each  year,  and 
equalized  by  the  county  board  of  equalization,  and  also  by 
the  state  board,  each  year. 

We  conclude  that  the  state  board  had  the  power  to  do 
the  things  complained  of  heroin,  and  the  demurrer  to  the 
affidavit  is  therefore  sustained,  and  the  application  for 
the  writ  of  review  denied. 

Hadley,  Fuixestok,   Mount,  White   and   Dunbah, 
JJ.,  concur. 
Reavis,  C.  J.,  concurs  in  the  result. 


[No.  4200.     Decider!  Jaly  17,  1M2-] 

John  Kehoe,    Appellant,   v.    Hugh   McConaohy,   Re- 
spondent. 

MMm  —  BTJTFICIKWOY    OF    BVIDBtJOB NON-HUIT. 

In  u  action  of  replevin  to  recover  personal  property  which 
plaintiff  had  bought  of  defendant  under  an  agreement  to  par  the 
price  in  Installments,  and  which  made  time  of  the  essence  of  the 
contract,  it  was  error  to  non-suit  plaintiff  where  his  testimony 
showed  that  the  balance  due  thereon  of  (225  had  been  paid  by 
work  done  for  defendant  In  hauling  mall  for  him  under  his  gov- 
ernment contract  during  a  period  of  forty-flve  days  for  which  he 
Weed  to  settle  with  defendant  for  Ave  dollars  per  day,  or  J226 
hi  all;  and  the  fact  that  on  cross  examination  he  testified  that 
he  wu  to  receive  for  the  hauling  what  the  contract  called  for, 
*onld  not  destroy  the  value  of  his  testimony  as  to  the  agreed  rate 
of  settlement,  when  there  Is  no  showing  that  the  government 
contract  rate  was  different. 


A  Judgment  in  replevin  in  favor  of  defendant  for  the  full 
value  of  the  property  in  case  Its  return  cannot  be  had  la  erron- 


176  KEHOE  v.  MoCONAGHY. 

Opinion  of  the  Court— Haslet,  J.        [29  Wash. 

eous,   where   plaintiff  and   defendant  are  Joint  owners   of   too 
property. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  R.  Bell,  Judge.    Reversed. 

Byers  £  Byers,  for  appellant. 

James  J.  McCafferty,  "William  Martin  and  Alfred  Mar- 
tin, for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  suit  was  brought  by  appellant  against 
respondent  to  recover  possession  of  a  team  of  horses,  to- 
gether with  harness  and  wagon,  all  valued  at  $325.  Ap- 
pellant filed  a  delivery  bond,  and  the  property  was  taken 
by  the  sheriff.  Respondent  filed  no  bond,  and  the  property 
was  delivered  by  the  sheriff  to  appellant.  Each  of  the 
parties  alleges  ownership  and  right  of  possession.  The 
cause  came  on  for  trial  before  a  jury,  and  at  the  con- 
clusion of  appellant's  testimony  respondent  moved  for  a 
non-suit,  which  was  granted  by  the  court;  and  judgment 
was  thereafter  entered  in  favor  of  respondent  and  against 
appellant  for  the  return  of  the  property,  or  for  the  sum  of 
$325,  the  value  thereof. 

It  is  assigned  that  the  court  erred  in  granting  respond- 
ent's motion  for  a  non-suit.  Appellant's  evidence  showed 
that  the  property  in  question  was  taken  from  his  driver 
by  respondent,  and  this  suit  was  brought  to  recover  its 
possession;  further,  that  on  and  prior  to  the  23d  day  of 
May,  1900,  appellant  and  respondent  each  owned  an  un- 
divided half  interest  in  the  property  in  question,  and  that 
on  said  date  they  entered  into  a  written  agreement  by  the 
terms  of  which  respondent  agreed  to  sell,  and  appellant 
agreed  to  buy,  respondent's  undivided  half  interest  in  said 
property,  together  with  other  personal  property  similarly 
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owned,  and  theretofore  used  by  the  parties  in  draying 
and  carrying  mail  in  the  city  of  Seattle.  The  price  agreed 
npon  for  said  half  interest  in  all  the  property  described 
in  the  written  agreement  was  $425,  payable  as  follows: 
(100  August  15,  1900 ;  $100  November  15,  1900 ;  $100 
February  15,  1901 ;  $100  May  15,  1901,  and  $25  August 
15,  1901.  It  was  further  agreed  that  respondent  would 
convey  his  interest  in  said  property,  provided  said  pur- 
chase price  was  paid  as  above  set  forth.  Time  was  ex- 
pressly made  of  the  essence  of  the  agreement,  and  it  was 
provided  that  if  appellant  failed  to  make  the  payments, 
or  any  of  them,  as  above  stated,  the  agreement  was  to  be- 
come void,  and  respondent  should  retain  any  and  all  pay- 
ments made.  Meanwhile  appellant  was  to  keep  the  horses 
tt  his  own  expense,  and  keep  in  repair  the  other  property. 
It  was  testified  by  appellant  that  in  due  time  the  first  twc 
payments  were  made  in  cash,  and  that  the  remaining  $225 
was  paid  by  work  done  for  respondent  in  hauling  mail  tc 
and  from  the  poet  office  at  Seattle;  that  he  and  one  other 
man  in  his  employ,  with  two  teams,  worked  forty-five  days 
while  respondent  was  away  from  Seattle,  in  October  and 
November,  1900.  He  further  testified  that  he  was  to 
receive  for  this  work  what  it  was  reasonably  worth,  and 
that  its  reasonable  value  was  $8  per  day,  but  that  he  agreed 
to  eettle  with  respondent  for  $5  per  day,  or  $225  in  all. 
On  cross-examination  he  said  he  was  to  receive  for  the 
work  what  the  contract  called  for, — presumably  referring 
to  respondent's  mail  contract  with  the  United  States, — 
and  it  is  insisted  by  respondent  that  '.lie  evidence  does  not 
disclose  what  that  contract  rate  was.  Appellant  did  say, 
however,  that  the  final  agreed  rate  for  settlement  was  $5 
per  day,  and  the  value  of  that  testimony  is  not  necessarily 
ilestroyed  by  saying  that  it  was  to  be  at  the  government 
contract  rate.     There  is  nothing  in  the  evidence  to  show 

12— 28   Waih. 
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that  tlie  oontract  provided  for  another  or  different  rate 
from  that  which  appellant  named  in  his  testimony.  We 
therefore  think  there  was  evidence  to  go  to  the  jury  as  to 
whether  appellant  had  paid  for  this  property,  and  was 
consequently  entitled  to  its  possession.  Under  the  evi- 
dence as  it  Btood,  we  think  it  was  error  to  grant  the  non- 
suit. 

Under  the  second  assignment  of  error,  it  soems  that  the 
judgment  must  be  erroneous,  even  if  the  non-suit  were 
properly  granted.  It  calk  for  the  return  of  the  property, 
or  for  $325,  its  value.  The  admitted  full  value  of  the 
property  was  $325.  Prior  to  the  alleged  sale  and  trans- 
fer, each  party  owned  an  undivided  half  interest  in  it. 
The  contract  of  sale  related  to  respondent's  half  interest 
only.  If  the  payments  wore  made  under  the  contract,  the 
whole  property  became  that  of  appellant ;  but,  if  not,  re- 
spondent remained  the  owner  of  his  half  interest  If  they 
continued  to  be  joint  owners,  they  are  entitled  to  the  joint 
possession  of  the  property.  If  appellant  has  placed  it 
beyond  his  power  to  return  it  to  such  joint  possession,  we 
are  unable  to  see  by  what  right  respondent  can  claim 
judgment  for  more  than  the  value  of  his  interest,  which  is 
admittedly  one-half  of  $325. 

"On  granting  a  nonsuit  in  an  action  for  the  unlawful 
detention  of  pergonal  property  the  real  question  litigated 
is  the  right  of  possession.  If  the  evidence  shows  that  the 
plaintiff  is  the  owner,  only  failing  to  prove  that  he  is  en- 
titled to  possession,  the  court  should  enter  an  alternative 
judgment  for  the  defendant,  assessing  in  it  the  value  of 
his  special  interest  only,  but  not  the  value  of  the  whole 
property."    Cobbey,  Replevin  (2d  ed.),  §1207. 

See  also,  Oaynor  v.  Blewitt,  69  Wis.  582  (34  N.  W. 
725)  ;  Farwell  u.  Warren,  76  Wis.  527  (45  N.  W.  217). 

The  principle  must  be  elementary,  as    no    other    rule 
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would  Been  to  be  founded  in  reciprocal  fairness  between 
man  and  man. 

We  think  the  judgment  was  therefore  erroneous  in  any 
errant,  and  it  is  reversed,  and  the  cause  remanded,  with  in- 
structions to  overrule  the  motion  for  non-suit. 

Reayis,  C.  J.,  and  Fullebton,  Mouttt,  Akdbrs  and 
DcNBAB,  JJ.,  concur. 


[No.  4240.     Decided  Jul/  17.  1802.] 

F.  L  Denman,  Appellant,  v.  E.  Strhcuach  el  id.,  Re- 
spondents. 

ijuierLfa  nriE  —  bxmovisg  cloud  c 


The  owner  of  land  sold  for  delinquent  taxes  cannot  maintain 
an  action  to  quiet  title  without  tendering  defendant  the  amount 
paid  by  him,  with  Interest,  on  account  of  such  delinquent  taxes, 
■lthongh  defendant's  Incipient  title  under  the  tax  sale  may  have 
become  null  and  void  for  failure  to  perfect  it  within  the  statutory 
time,  since  such  failure  would  not  extinguish  the  lien  itself  as 
provided  by  Lawa  1893,  p.  361,  t  88,  which  declares  that  "the 
taxes  assessed  upon  real  property  shall  be  a  lien  thereon  from  and 
including  the  first  day  of  April  In  the  rear  In  which  they  are 
levied,  until  the  same  are  paid." 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  H.  Smell,  Judge.    Affirmed. 

A.  H.  Denman,  for  appellant. 
Stiles  &  Nash,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

MoxmT,  J. — Appellant  brought  this  action  in  the  court 
below  to  quiet  his  title  to  certain  lots  in  the  city  of  Tacoma. 
These  lota  had  been  previously  sold  for  taxes,  and  cer- 
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tificates  of  sale  issued  to  defendants.  A  demurrer  to  the 
complaint  upon  the  ground  that  the  same  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  was  sustained 
by  the  court.  The  plaintiff  stood  upon  the  allegations  of 
his  complaint,  and  from  an  order  of  dismissal  this  appeal 
is  prosecuted.  The  complaint  alleges,  in  substance:  (1) 
That  plaintiff  is  the  owner  of  certain  certificates  of  de- 
linquency issued  in  1898  for  taxes  delinquent  for  the 
years  1894  and  1895  on  the  city  lots  described;  (2)  that 
plaintiff  has  paid  the  taxes  levied  upon  the  said  property 
for  the  years  1896,  1S97,  1898,  1899,  1900;  (3)  that  de- 
fendants are  the  owners  of  certificates  of  purchase  issued 
on  tax  sales  in  June,  1894,  for  taxes  due  in  1890,  1891 
and  1892;  (4)  that  defendants  have  failed  <ind  neglected 
to  take  any  steps  prescribed  by  statute  to  procure  deeds 
upon  any  of  the  said  certificates  of  purchase,  or  to  pay 
any  taxes  upon  said  property  subsequent  to  the  time  the 
certificates  were  issued,  except  that  defendant  Steinbach 
in  the  year  1895  paid  taxes  on  a  part  of  the  said  lots  for 
the  year  1894,  but  since  said  time  they  have  suffered  taxes 
to  become  delinquent,  and  certificates  of  delinquency  to 
be  issued  to  plaintiff,  as  set  out  in  paragraph  1 ;  (5)  that 
the  owners  of  the  land,  being  unable  to  redeem,  and  in 
order  to  avoid  the  foreclosure  of  the  certificates  of  de- 
linquency held  by  plaintiff,  deeded  to  plaintiff  all  their 
right,  title,  and  interest  in  and  to  the  premises;  (6)  that 
the  failure  of  defendants  to  pay  taxes  for  past  years  or  to 
prosecute  their  liens  which  once  existed,  constitutes  an 
abandonment  thereof,  and  that  defendants  claim  an  inter- 
est in  said  premises  against  plaintiff,  which  claim  is  a 
cloud  upon  plaintiff's  title;  (7)  that  plaintiff  is  the  owner 
in  fee  and  in  possession,  and  entitled  to  the  possession,  of 
the  premises.  Prayer  for  the  removal  of  the  cloud  and 
,  for  equitable  relief  follows. 
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The  defendants  insist  that  before  the  plaintiff  can 
maintain  this  action  he  must  first  pay  or  tender  to  de- 
fendants the  amount  of  taxes  paid  by  them.  The  plaintiff 
maintains  that,  because  defendants  neglected  to  perfect 
their  title  to  the  property  within  the  time  allowed  by  law, 
the  lien  has  ceased,  and  there  is  no  obligation  on  him  to 
pay.  Plaintiff  alleges  in  his  complaint  that  defendants, 
after  purchasing  the  lots  in  1894,  permitted  taxes  to  be- 
come delinquent,  and  that  certificates  of  delinquency  were 
issued  to  him;  that,  in  order  to  avoid  foreclosure,  the 
original  owner  deeded  the  property  to  the  plaintiff.  He 
did  not  foreclose  his  certificates  of  delinquency  for  years 
subsequent  to  the  purchase  by  the  defendants,  and  thereby 
bar  all  prior  incumbrances,  and  he  therefore  can  claim 
no  greater  rights  than  the  original  owner,  in  whose  place 
he  now  stands,  with  reference  to  the  taxes  against  the 
property.  Whatever  outstanding  incumbrances  exist 
against  the  property  in  the  original  owner  exist  also  against 
the  plaintiff.  Plaintiff  maintains  that,  because  defend- 
ants did  not  comply  with  the  laws  of  1893  under  which 
the  certificates  of  sale  now  held  by  defendants  were  issued, 
and  obtain  a  title  to  the  lands  under  their  purchase  within 
four  years,  the  lien  was  thereby  extinguished.  The  sec- 
dona  of  the  law  of  1893,  amended  in  1895,  are  as  follows: 

"Sec  130.  At  any  time  after  ihe  expiration  of  three 
years  from  the  date  of  sale  of  any  real  estate  for  taxes  or 
assessments,  penalties,  interest  and  costs,  if  the  same  shall 
not  have  been  redeemed,  the  county  treasurer,  on  request 
and  on  the  production  of  the  certificate  of  purchase,  and 
npon  compliance  with  the  three  preceding  sections,  shall 
execute  and  deliver  under  his  hand  and  seal  to  the  pur- 
chaser, his  heirs  or  assigns,  a  deed  of  conveyance  for  the 
real  estate  described  in  such  certificate."  Laws  1895,  p. 
524. 
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"Sec.  133.  Unless  the  holder  of  the  certificate  for  real 
estate  purchased  at  any  tax  sale  under  this  act  takes  out 
a  deed  as  entitled  by  law,  and  files  the  same  for  record 
within  one  year  from  and  after  the  time  he  is  entitled  to 
such  deed,  the  said  certificate  or  deed,  and  the  Bale  on 
which  it  is  based,  shall,  from  and  after  the  expiration  of 
such  one  year,  be  absolutely  null.  .  .  .  Laws  1893, 
p.  383. 

It  is  alleged  that  defendants  did  not  comply  with  the 
provisions  of  the  statute.  Under  these  sections  of  the  law, 
if  defendants  desired  to  perfect  their  incipient  title  to  the 
lots  so  as  to  cut  off  the  rights  of  the  owner  to  redeem  the 
property,  it  became  necessary  for  them  to  procure  and  re- 
cord a  deed  within  the  time  allowed  therefor.  Not  having 
done  so,  the  deed,  the  certificates  of  sale,  and  the  sale  itself 
became  absolutely  null,  and  defendants  are  therefore  with- 
out a  remedy  to  acquire  the  title  to  the  property. 

But  it  does  not  follow  that,  because  the  sale  and  all  pro- 
ceedings thereunder  became  null  by  lapse  of  time,  the  lien 
also  ceased  to  exist,  for  it  is  provided  in  §  88,  Laws  1893, 
p.  361 : 

"The  taxes  assessed  upon  real  property  shall  be  a  lien 
thereon  from  and  including  the  first  day  of  April  in  the 
year  in  which  they  are  levied,  until  the  same  are  paid." 

When  the  legislature  provided  that,  if  the  purchaser  at 
a  delinquent  tax  sale  neglected  to  perfect  his  title  within 
a  certain  time,  the  sale  should  be  null,  it  did  not  mean 
to  say  more.  It  was  held  by  this  court  in  Port  Townsend 
v.  Eisenbeis,  28  Wash.  533  (68  Pac  1045),  that,  where 
municipal  taxes  are  made  a  lieu  until  paid,  the  general 
statute  of  limitations  does  not  run  against  the  lien.  This 
being  true,  the  lien  for  unpaid  taxes  assessed  in  1885  and 
prior  years  exists  in  favor  of  the  state  until  paid.  If 
this  were  an  action  to  enjoin  the  sale  of  the  land  for  taxes, 
or  to  enjoin  the  collection  of  a  tax,  or  an  action  at  law  for 
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the  recovery  of  property  sold  for  taxes,  the  statute,  at 
§  5678,  Bal.  Code,  provides  that  the  person  bringing  the 
p,ction  shall  first  pay  or  tender  the  amount  of  taxes  justly 
due  and  unpaid,  before  he  can  maintain  the  action.  While 
this  action  is  not  one  to  recover  the  property,  it  is  an 
action  to  remove  a  cloud;  and  it  seems,  upon  principle, 
that  as  just  a  rule  should  prevail  in  equity  as  prevails  at 
lav.  There  is  no  claim  here  that  the  taxes  assessed  and 
paid  by  defendants  in  1894  and  1895  were  not  justly  and 
equitably  chargeable  upon  the  lands,  nor  is  there  any 
claim  that  the  owner  has  paid  them.  But  he  now  seeks  in 
equity  to  remove  whatever  cloud  or  lien  there  may  be  upon 
his  land,  simply  because  the  time  for  defendants  to  ac- 
quire die  title  thereto  has  gone  by.  It  seems  that  plaint- 
iff ought  not  to  be  permitted  to  maintain  his  action  in 
equity  to  remove  an  existing  lien  for  taxes  until  he  has 
done  equity  himself.  The  language  of  Justice  Bbewee, 
in  the  case  of  Parks  v.  Watson,  20  Fed.  764,  is  particularly 
applicable  to  the  case  at  bar.    It  is  there  said : 

"This  is  an  equitable  action,  and  in  it  ea.?h  party  must 
be  required  to  do  equity.  The  court  will  inquire,  not 
simply  as  to  the  legal,  but  also  as  to  the  equitable,  rights. 
Every  owner  of  property  owes  the  duty  of  contributing 
in  taxes  his  just  proportion  of  the  expenses  of  maintaining 
the  government.  The  complainant  in  this  case  neglected 
that  duty,  and  the  defendants  discharged  it  for  him.  The 
state  has  a  lien  on  the  land  for  all  taxes  until  they  are 
paid.  Comp.  St  Neb.  p.  426,  §  138.  When  paid  by  other 
than  the  owner  of  the  land,  the  state  must  be  considered 
as  transferring  its  lien  to  such  party ;  and  the  only  way  in 
which  equity  should  relieve  the  owner  from  the  burden 
of  such  lien  is  by  payment.  It  will  not  do  to  say  that  if, 
in  consequence  of  the  defects  in  the  proceedings,  the  lien 
was  in  no  condition  to  be  enforced  by  the  atate,  the  pur- 
chaser at  the  tax  sale  took  nothing;  because  it  is  within 
the  undoubted  power  of  the  state,  if  tax  proceedings  are 
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defective,  to  renew  them  again  and  again,  and  until  they 
result  in  the  payment  of  the  tax.  If  one,  without  stopping 
to  question  the  regularity  of  the  proceedings,  comes  for- 
ward and  pays  the  tax,  he  ought  to  he  entitled,  not  merely 
to  the  benefit  of  the  proceedings  then  already  had,  but 
also  to  the  full  benefit  of  all  the  state's  rights.  The  in- 
quiry, therefore,  is  not  whether  the  taxes  are  legal  in  the 
sense  that  the  proceedings  are  all  regular  and  correct, 
and  such  that  a  full  title  to  the  land  could  he  obtained  by 
carrying  them  on  to  completion,  but  whether  they  are 
legal  in  the  sense  that  they  are  just  and  equitable  impo- 
sitions upon  the  land.  In  other  words,  was  the  land  sub- 
ject to  taxation  ?  was  the  tax  authorized  by  law  and  im- 
posed by  the  proper  tribunal?  were  the  proceedings  so 
far  in  substantial  compliance  with  the  statute  that  the 
court  can  see  that,  equitably,  the  lot-owner  should  have 
paid  the  taxes, — that  they  were  simply  his  just  coutribu-" 
tion  to  the  support  of  the  government?  If  so,  before  the 
court  will  relieve  him  from  the  cloud  of  a  tax  deed,  it 
should  require  payment  by  him  of  such  taxes  and  interest." 

See,  also,  Packwood  v.  Brings,  25  Wash.  330  (65  Pac. 
'846). 

For  the  reasons  above  given,  we  are  of  the  opinion  that, 
before  the  plaintiff  can  maintain  this  action,  he  must  pay 
or  tender  the  amount  of  the  taxes  paid  by  defendants,  with 
legal  interest  from  the  time  of  payment 

The  judgment  of  the  lower  court  will  therefore  be  af- 
firmed. 

Reavis,  C.  J.,  and  Anders,  Hadley,  Fullehton, 
White  and  Dunbar,  JJ.,  concur. 
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[No.  4242.     Decided  July  18,  1802.} 

S.  F.  Townsend,   Respondent,   v.    Northern    Pacific 
Raiiway  Company,  Appellant. 


LUUOADS IlfJUlHKS    TO    CATTLE EVIDENCE C0M1*ETENCT. 

Id  an  action  against  a  railway  company  for  killing  cattle.  In 
which  the  Issue  was  as  to  whether  they  had  got  on  the  right  of 
viy  through  an  open  gate  or  by  breaking  through  an  Inferior 
fence,  evidence  showing  the  condition  of  the  fence  Immediately 
titer  the  accident,  that  there  were  signs  of  fresh  breaks  which 
bid  been  repaired,  and  bunches  of  cow  hair  upon  the  fresh  raw 
edges  of  the  planks,  was  competent  for  the  purpose  of  estab- 
tlshlng  the  point  where  the  cattle  got  through,  although  not  ad- 
nunlble  for  the  purpose  of  establishing  negligence  by  proof  of 
repairs  subsequent  to  the  accident. 

Appeal  from  Superior  Court,  Lewis  County. — Hon.  A. 
E.  Rice,  Judge.  Affirmed. 

James  F.  McElroy  and  B.  8.  Qrosscup.  (A.  A.  Booth, 
of  counsel),  for  appellant 

Forney  &  Ponder,  for  respondent. 
The  opinion  of  the  court  was  delivered  by 

Riavib,  C.  J. — Action  for  damages  against  railway  com- 
pany for  tilling  cattle.  The  negligence  charged  in  the 
complaint  was  in  the  construction  of  engine,  cars,  and  ap- 
pliances of  the  train  operated  by  defendant,  and  fences, 
crossings,  gates,  and  bars;  failure  to  keep  same  in  repair 
npon  the  right  of  way ;  careless  operation  of  the  engine  and 
cars,  and  that  near  the  place  where  the  killing  occurred  the 
railroad  track  was  not  properly  fenced,  and  the  cattle  there- 
fore atrayed  upon  the  improperly  and  negligently  guarded 
right  of  way.  The  answer  denied  the  material  allegations 
of  the  complaint,  except  the  killing  of  the  cattle  by  its  train 
"n  the  right  of  way,  and  affirmatively  alleged  due  care  on 


186        TOWNSEND  v.  NORTHERN  PACIFIC  BY.  CO. 

Opinion  of  the  Court— Rkavis,  C.  JU        129  Wash. 

the  part  of  defendant,  and  carelessness  and  negligence  by 
the  plaintiff  in  allowing  the  cattle  to  wander  and  stray 
where  it  was  dangerous  to  go,  and  in  carelessly  failing  to 
guard  and  protect  his  cattle  from  the  moving  trains  upon 
the  track  of  defendant.  Judgment  was  given  in  favor  of 
plaintiff. 

Three  assignments  of  error  are  made  by  defendant:  (1) 
That  the  court  received  evidence,  over  the  objection  of  de- 
fendant, tending  to  show  repairs  in  the  fence  subsequent 
to  the  accident;  (2)  that  the  court  erred  in  denying  defend- 
ant's motion  for  a  verdict  in  its  favor  at  the  conclusion  of 
the  trial ;  (3)  error  in  denying  motion  for  a  new  trial  A 
question  propounded  to  the  plaintiff,  as  witness,  as  to  the 
fence  upon  the  right  of  way  the  morning  following  the 
accident,  was:  "You  may  describe  the  fence  there  at  that 
time, — what  you  found  V    Answer :     "Eight  between  the 

gate  and  corner  fence  there  were  signs  plain  of  new ** 

Here  counsel  for  defendant  interpoBed:  "I  object  now  to 
'signs  plain.' "  There  was  no  ruling.  The  witness  then 
continued : 

"Well,  there  was  boards  that  had  been  nailed  on,  with 
fresh  breaks  in  the  boards,  and  fresh  nails  drove  in  the 
boards,  and  also  the  wire  that  had  been  stretched  up  afresh 
on  the  posts  in  different  places,  and  up  tight,  and  hair  on 
the  edge  of  the  boards  where  they  had  been  broken,  and  hair 
also  on  the  wire  as  the  cattle  went  over. 

Q.    What  kind  of  hair  was  it  ? 

A.    There  was  some  red  hair  and  some  white. 

Q.    How  far  was  that  from  the  gate,  and  which  way  ! 

Mr.  McElroy :  If  the  court  please,  I  move  to  strike  out 
all  of  the  answer  as  given  by  the  witness,  as  not  being 
responsive  to  the  question,  and,  further,  as  being  based  on 
conjecture,  and,  further,  it  is  given  to  indicate  possible 
repairs,  and  it  is  incompetent,  irrelevant,  and  immaterial, 
and  not  proper  testimony,  under  the  decisions  of  our  own 
supreme  court.    I  could  not  gather  what  the  witness  would 
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testify  Co  in  answer  to  that  question,  so  as  to  object  to  it 
at  the  time. 

The  Court :  I  think  I  will  let  that  answer  stand,  and 
give  you  the  exception." 

The  contention  of  plaintiff  was  that  the  cattle  had  broken 
through  the  insufficient  fence  maintained  by  defendant, 
which  was  out  of  repair  and  broken.  The  manner  of  the 
construction  of  the  fence  had  been  given,  which  was  said 
to  be  inferior;  and  the  question  went  to  the  quality  of  the 
fence  there  when  the  accident  happened,  from  an  exami- 
nation immediately  after  the  accident.  The  defendant  con- 
tended that  the  cattle  were  allowed  to  stray  on  the  track 
through  a  gate  carelessly  left  open  by  the  plaintiff  or  his 
servants.  Thus  a  most  material  question  of  fact  was 
whether  the  cattle  went  through  the  gate,  or,  as  urged  by 
plaintiff,  through  the  fence.  So  important  was  this  fact, 
that  a  special  interrogatory  was  submitted  to  the  jury  as 
follows:  "Where,  from  the  evidence  in  case,  do  you  find 
that  animals  entered  on  right  of  way?"  Answer: 
"Through  the  fence."  Tt.  will  thus  be  seen  tbat  the  condi- 
tion of  the  fence,  as  well  as  that  of  the  gate,  was  material, 
at  the  time  the  examination  was  made  by  the  witnesses  who 
were  testifying.  It  incidentally  appeared  that  it  had  been 
put  up  after  it  was  broken  down  by  the  cattle,  according 
to  the  evidence  of  plaintiff.  It  is  apparent  the  evidence 
was  given  to  show  the  cattle  had  gone  through  the  fence 
at  the  place  insisted  upon  by  plaintiff,  and  left  marks  there- 
on. The  objection  urged  by  defendant,  that  the  object  of 
the  evidence  was  to  show  repairs  by  defendant  as  an  ad- 
mission of  negligence,  cannot  be  maintained.  The  question 
does  not  fall  within  the  rule  announced  in  the  cases  cited 
by  defendant  from  this  court,  Bell  v.  Washington  Cedar 
Shingle  Co.,  8  Wash.  27  (35  Pac.  405),  and  Carter  v. 
Seattle,  21  Wash.  585  (59  Pac.  500).    Counsel  for  defend- 
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ant  could  doubtless  have  procured  an  appropriate  instruc- 
tion that  the  evidence  was  confined  to  the  object  mentioned. 

The  other  assignments  of  error  may  be  considered  to- 
gether. The  evidence  relating  to  the  operation  of  the 
freight  train,  and  the  distance  it  ran  after  the  cattle  should 
have  been  discovered,  was  conflicting,  and  the  case  was 
properly  submitted  to  the  jury. 

The  judgment  is  affirmed. 

Andeeh,  Fuxlerton,  Hadlet,  Mount,  White  and 
Dunbar,  JJ.,  concur. 


[No.  4244.     Decided  July  19,  1902.] 

Charles  J.  Stack,  Respondent,  v.  G.  Nolte  et  at..  Ap- 
pellants. 

FALSE    BIl'BEBENTATIONS    AS    TO    VALUE WHES    HTAXKMKNTB    OF    EI- 

ISTISG    FACT. 

False  representation*  as  to  the  value  of  land,  made  in  order 
to  procure  a  conveyance  thereof,  constitute  actionable  fraud, 
on  the  theory  that  they  become  representations  of  existing  fact, 
where  the  land  is  remote,  the  grantor  has  not  been  on  It  for  more 
than  ten  years,  la  Ignorant  of  Its  market  value,  and  la  given 
bat  one  day  In  which  to  close  the  deal,  upon  the  representation 
that  he  Is  In  danger  of  losing  the  land  through  tax  foreclosure, 
and  If  he  does  not  sell  at  once  he  will  never  realize  a  cent. 

HAMS'. NEGLECT    TO    ASCERTAIN    TBUTH WHEN     PABTT     AT      DISAD- 


The  rule  that  one  cannot  be  relieved  on  the  ground  of  fraud 
when  he  has  neglected  to  use  the  means  at  his  command  for 
ascertaining  the  truth  before  acting  would  not  defeat  recovery 
by  one  who  had  been  Induced  to  part  with  land  situate  3,000 
miles  away,  where  he  was  Ignorant  of  the  laws  of  the  state  where 
the  land  was  located,  and  relied  upon  the  representations  of  an 
attorney  from  that  state  that  he  was  about  to  lose  the  land  under 
tax  proceedings  and  all  he  could  realize  therefrom  was  the  In- 
adequate price  offered  for  a  quit  claim  deed  by  the  tax  pur- 
chaser In  order  to  clear  his  title. 


STACK  T.  NOI/TB.  180 

July,  IMS.]        Opinion  of  the  Court — Hadley,  J. 

CANCELLATION    Or   DEED INADEQUACY    OF   FBICE. 

Under  such  circumstances,  the  rule  that  mere  Inadequacy  of 
price  fa  not  sufficient  to  afford  ground  for  equitable  relief  li 

inapplicable. 


In  an  action  by  a  grantor  to  cancel  a  deed  on  account  of 
ftand  in  the  procurement,  evidence  that  defendant*  procured 
possession  of  tax  certificates  against  the  same  property  by  false 
representations  to  the  holders  that  they  represented  plaintiff 
and  were  authorised  to  pay  his  taxes,  was  admissible  for  the 
purpose  of  establishing  a  link  in  the  preconceived  scheme  to 
fraudulently  procure  a  conveyance  from  plaintiff,  by  beginning 
foreclosure  proceedings  and  then  representing  to  plaintiff  thai 
they  held  the  tax  title  to  his  land. 

Appeal  from  Superior  Court,  Skagit  County. — Hod. 
Geobge  A.  Joikeb,  Judge.    Affirmed. 

Kerr  &  McCord,  for  appellants. 

Jamet  F.  McElroy  and  Million.  &  Houser,  for  re- 
spondent 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  action  was  brought  by  respondent 
against  appellants  to  compel  the  surrender  of  a  certain 
quit  claim  deed,  and  for  other  relief  as  hereinafter  in- 
dicated. The  complaint  alleges,  substantially,  that  re- 
spondent was  at  all  times  mentioned  the  owner  of  certain 
real  estate  in  Skagit  county,  Washington ;  that  on  the  10th 
day  of  November,  1899,  there  were  delinquent  and  unpaid 
taxesowingupon  said  land  for  the  years  from  1891  to  1896, 
inclusive,  in  the  sum  of  $162.26;  that  at  the  same  time 
there  were  also  due  upon  the  same  land  taxes  for  the  years 
from  1897  to  1899,  inclusive,  in  the  sum  of  $69.57;  that 
on  said  date  the  appellants  Smith  and  McDonald  procured 
from  the  treasurer  of  said  county  a  certificate  of  delin- 
quency upon  said  land  for  the  taxes  due  for  the  year  1898 
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and  prior  years,  and  at  the  same  time  the;  paid  to  the  treas- 
urer the  subsequent  taxes  above  mentioned;  that  on  the 
9th  day  of  February,  1901,  appellant  G.  Nolle,  at  the  in- 
stigation of  appellant  Eaton,  commenced  an  action  to 
foreclose  said  certificate  of  delinquency,  and  alleged  in  the 
application  for  the  judgment  of  foreclosure  that  on  the  22d 
day  of  December,  1900,  said  Smith  and  McDonald  assign- 
ed to  said  Eaton  all  their  interest  in  said  certificate,  and 
that  on  the  29th  day  of  January,  1901,  said  Eaton  assigned 
and  transferred  the  same  to  said  G.  Nolte ;  that  said  action 
is  Btill  pending;  that  said  Eaton  and  Nolte  did  on  or  about 
the  22d  day  of  December,  1900,  enter  into  a  conspiracy 
for  the  purpose  of  defrauding  respondent  out  of  said  land, 
and  in  pursuance  thereof  said  Eaton  approached  said 
Smith  and  McDonald  and  represented  that  he  and  said 
Nolte  were  the  agents  of  respondent,  and  were  desirous, 
in  behalf  of  respondent,  of  paying  said  taxes,  and  said 
Smith  and  McDonald,  relying  upon  and  believing  said 
representations,  accepted  the  money  due  on  said  certificate 
of  delinquency,  and  surrendered  it  to  said  Eaton  and  Nolte, 
who  thereupon  pretended  and  claimed  that  it  had  been  as- 
signed to  them,  and  caused  said  action  to  be  brought  to 
foreclose  the  same ;  that  in  pursuance  of  said  conspiracy 
said  Eaton,  representing  said  Nolte,  went  to  the  home  of 
respondent,  at  Akron,  in  the  state  of  Ohio,  and  then  and 
there,  on  the  4th  day  of  May,  1901,  well  knowing  that  re- 
spondent was  in.  entire  ignorance  of  any  action  having 
been  taken  for  the  purpose  of  acquiring  tax  title  to  said 
property,  did  pretend  and  represent  to  respondent  that  said 
land  had  been  sold  for  taxes,  and  that  respondent  no  longer 
had  any  valid  or  subsisting,  interest  therein ;  that  said  rep- 
resentations were  false,  and  were  well  known  by  said  Eaton 
to  be  false  at  the  time  they  were  made,  and  were  made  by 
him  for  the  purpose  of  inducing  respondent  to  convey  said 
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land  for  &  sum  much  leea  than  its  real  value;  that  respond- 
ent, not  having  been  a  resident  of  the  state  of  Washington 
for  several  years,  and  being  ignorant  of  the  laws  of  said 
state  and  the  procedure  necessary  to  procure  a  tax  title  to 
the  property,  was  led  to  believe  said  representations,  and 
did  believe  and  rely  upon  the  representations  that  he  had  no 
further  subsisting  interest  in  said  land ;  that  said  Eaton 
represented  at  the  said  time  that  the  only  purpose  for 
which  he  desired  a  conveyance  was  to  clear  up  the  title, 
assuring  respondent  that  he,  respondent,  had  no  substantial 
right  thereto,  and  offering  to  pay  him  $500  for  a  quitclaim 
to  the  property ;  that  respondent,  in  ignorance  of  his  true 
rights,  and  in  ignorance  of  the  facts,  and  being  induced 
by  said  false  statements,  did  execute  and  deliver  to  said 
Eaton  a  quitclaim  deed  to  said  property,  conveying  the 
same  to  said  G.  Nolte ;  that  at  the  time  of  making  said  rep- 
resentations, said  property  was,  and  it  is  now,  of  the  value 
of  12,500 ;  all  of  which  facts  were  well  known  to  said  Eaton 
and  Nolte,  but  were  unknown  to  respondent,  and  respond- 
ent relied  upon  said  Eaton's  representation  that  said  prop- 
erty was  of  no  greater  value  than  $500.  It  is  further  al- 
leged that  said  Nolte  and  Eaton  threaten  to  file  said  deed 
with  the  auditor  of  said  Skagit  county,  thus  placing  the  rec- 
ord title  of  the  property  in  said  Nolte,  and  that,  if  they  be 
permitted  to  do  so,  a  cloud  will  thereby  be  placed  upon  re- 
spondent's title,  and  he  will  suffer  irreparable  damage  in 
consequence  thereof;  that  respondent  now  tenders  into 
court  the  amount  of  said  taxes,  together  with  all  interest, 
penalties,  and  costs,  and  also  tenders  the  said  sum  of  $500. 
A  restraining  order  is  prayed,  prohibiting  appellants  from 
taking  any  further  steps  in  Baid  foreclosure  proceedings, 
from  placing  said  deed  of  record,  or  from  conveying  the 
land  to  any  person  pending  this  action.  It  is  further  pray- 
ed that  upon  the  trial  of  the  cause  upon  its  merits,  the 
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court  stall  compel  the  eurreiider  of  said  deed  into  court  for 
cancellation,  and  that  the  court  shall  adjudge  to  whom  the 
taxes  are  parable,  and  shall  grant  any  other  proper  relief. 
The  answer,  in  the  main,  consists  of  denials  of  the  material 
averments  of  the  complaint  The  cause  was  tried  by  the 
court  without  a  jury.  The  court  found,  in  substance,  as 
follows :  That  respondent  acquired  title  to  the  land  from 
the  United  States  about  the  year  1891 ;  that  appellant  G. 
Nolte  is  the  owner  and  holder  of  tax  certificates  thereon  for 
the  years  1891  to  1899,  inclusive,  and  that  there  is  now  due 
and  owing  him  thereon,  together  with  interest,  the  sum  of 
$353.46;  that  on  the  4th  day  of  Kay,  1901,  at  Akron,  in 
the  state  of  Ohio,  the  appellants  procured  from  respondent 
a  quitclaim  deed  to  said  property,  which  deed  is  now  in  the 
possession  of  appellant  Neal,  as  auditor  of  said  Skagit 
county,  and  ia  held  by  him  by  virtue  of  a.  stipulation  be- 
tween the  parties  that  he  shall  retain  it  subject  to  the  final 
determination  of  this  cause;  that,  for  the  purpose  of  pro- 
curing said  deed,  false  representations  and  statements 
were  made  to  respondent,  upon  which  he  relied,  and  was 
thereby  induced  to  execute  and  deliver  the  same  in  consider- 
ation of  the  sum  of  $500 ;  that  the  property  was  at  the  time 
of  the  execution  of  the  deed  of  the  value  of  $1,600 ;  that 
respondent  announced  at  the  time  of  the  trial  that  he  was 
ready  and  willing  to  deposit  with  tbe  clerk  of  the  court  the 
said  sum  of  $500,  together  with  interest  thereon  from  May 
4,  1901,  at  the  lawful  rate,  and  to  likewise  deposit,  for  the 
benefit  of  the  holder  of  said  certificate  for  taxes,  the  full 
amount  thereof;  that,  if  said  false  statements  and  represen- 
tations had  not  been  made  to  respondent,  he  would  not  have 
executed  and  delivered  said  deed.  Upon  the  foregoing 
facta  the  court  concluded,  as  matters  of  law,  that  respond- 
ent is  the  absolute  owner  of  the  land,  and  that  said  deed  is 
void;  that  appellants  are  entitled  to  have  repaid  the  said 


STACK  t.  NOLTB.  193 

July,  1B02.1         Opinion  of  the  Court — Hadley.  J. 

sum  of  $500,  with  interest  from  the  date  respondent  receiv- 
ed it,  and  that  they  are  also  entitled  to  have  paid  them 
eaid  sum  of  $353.46,  taxes,  and  interest  thereon ;  that,  upon 
ihe  payment  of  such  sums  forthwith  into  the  registry  of 
the  court,  a.  decree  be  entered  directing  the  appellant  Xeal 
lo  surrender  said  deed  to  respondent;  that  appellants  be 
enjoined  from  asserting  any  right  or  claim  to  said  land,  or 
any  part  thereof.  Thereafter  judgment  was  entered  upon 
the  foregoing,  which  recites  that  respondent  has  deposited 
with  the  clerk  of  the  court  the  sum  of  $865,- — the  same 
being  the  amount  directed  to  be  paid  for  the  use  and  benefit 
of  appellants,  and  it  ia  adjudged  and  decreed  that  the  deed 
in  the  possession  of  appellant  Neal  be  surrendered  to  re 
spondent  for  cancellation,  and  that  the  appellants,  and  each 
of  them,  and  all  persons  claiming  through  or  under  them, 
be  forever  enjoined  from  asserting  any  right  or  title  to  the 
land.    From  said  judgment  this  appeal  was  taken. 

A  number  of  distinct  errors  are  assigned,  but  they  are 
ill  grouped  by  counsel,  in  argument,  under  two  general 
heads,  as  leading  propositions  involving  all  questions 
raised.  The  first  of  these  is  that  the  evidence  is  wholly 
insufficient  to  justify  the  findings  of  the  court  as  to  fraud- 
ulent representations  on  the  part  of  appellants.  In  this 
connection  the  evidence  shows  that  appellant  Eaton  was  an 
attorney  at  law  then  residing  in  Seattle;  that,  as  the  em- 
ployed attorney  and  agent  of  appellant  E.  L.  Gaudette,  he- 
traveled  from  Seattle  to  Akron,  in  the  state  of  Ohio,  having 
learned  that  the  latter  city  was  respondent's  place  of  resi- 
dence; that  he  at  once  sought  an  interview  with  respond- 
ent at  his  place  of  business,  and,  after  introducing  himself, 
inquired  of  respondent  if  he  ever  owned  some  land  in 
Skagit  county,  Washington.  He  was  answered  in  the  af- 
firmative. Eaton  himself  testified  that  he  then  said  to  re- 
spondent that  the  land  was  about  to  be  sold  for  taxes,  and 
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that  he  handed  him  a  copy  of  the  complaint  and  summons 
in  the  above  mentioned  foreclosure  proceedings,  which 
showed  that  judgment  would,  or  at  least  could,  be  taken 
within  a  few  days ;  that  he  then  offered  respondent  $2/50  for 
a  quitclaim  deed  to  the  land,  which  was  refused,  and,  after 
further  negotiations,  respondent  agreed  to  accept  $500  for 
such  deed ;  that  such  deed  was  then  made  out, — the  appel 
lant  G.  Nolte  being,  at  the  request  of  Mr.  Eaton,  made 
grantee  therein, — and  the  deed  was  placed  with  a  bank,  in 
Akron,  with  instructions  to  deliver  it  to  Eaton  upon  the 
receipt  of  $500  for  respondent's  use,  directions  for  the 
payment  of  which  were  expected  by  telegram  from  a  bank 
in  Whatcom,  Washington.  Two  days  later  such  instruc- 
tions were  received,  the  money  was  paid  to  respondent,  and 
the  deed  delivered  to  Eaton.  What  the  real  interest  of  ap- 
pellant G.  Nolte  may  have  been,  does  not  clearly  appear. 
Appellant  E.  L.  Gaudette  seems  to  have  furnished  the  pur- 
chase money,  and  also  the  expense  money  of  said  Eaton, 
but  the  deed  was  taken  as  aforesaid.  Nolte  was  at  least  the 
apparent  owner  of  the  tax  certificates,  and  the  foreclosure 
proceedings  were  being  prosecuted  in  his  name.  Respond- 
ent testified  that  Eaton  told  him  the  land  had  already 
been  sold  for  taxes,  and  that  he  had  no  real  interest  left 
therein,  but,  in  order  to  clear  up  the  tax  title,  he  would 
pay  him  $250  for  a  quitclaim  deed ;  that  the  land  was  not 
worth  to  exceed  $500,  and  that  respondent  must  "do  bus- 
iness" with  him  on  that  day,  or  he  would  never  realize  one 
cent  from  the  land ;  that  respondent  had  left  the  state  of 
Washington  in  1891,  and  did  not  know  the  value  of  the 
land  under  conditions  as  they  existed  at  the  time  said  Eaton 
came  to  him.  It  appears  that  the  land  is  chiefly  valuable 
for  its  timber.  It  was  then  situate  between  one  and  two 
miles  from  a  railroad,  and  contained  a  quantity  of  valuable 
timber.    Respondent  further  testified  that  he  relied  upon 
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said  Eaton's  statements  that  the  land  was  not  worth  to  ex- 
ceed $500,  that  his  interest  had  really  been  divested  by 
tax  procedure,  and  that  the  deed  was  desired  only  for  the 
purpose  of  clearing  up  what  is  ordinarily  called  a  "tax 
tide;"  that,  but  for  such  statements  and  representations,  he 
would  not  have  executed  the  deed.  The  witnesses  varied 
in  their  valuation  of  the  land ;  some  placing  it  as  high  as 
$2,500,  the  amount  alleged  in  the  complaint.  We  think 
thecourt's  finding  of  value  at  $1,600  is  amply  supported  by 
the  evidence.  Respondent  in  some  essential  particulars  is 
corroborated  by  other  witnesses  who  were  present  at  the 
time  Eaton  called  upon  him.  The  $500  paid  respondent, 
together  with  the  accumulated  taxes,  interest,  and  penalites, 
amounted  to  a  few  dollars  more  than  half  the  value  found 
by  the  court  Appellants  invoke  the  principle  that  mere 
expressions  of  opinion  as  to  value,  even  though  erroneous, 
do  not  constitute  such  fraud  as  will  afford  ground  for  rescis- 
sion of  an  executed  contract ;  citing  2  Warvelle  on  Vendors, 
page  853.  Reference  to  the  above  text  discloses  that  the 
anthor  states  the  rule  as  follows : 

"  .  .  .  if  it  was  the  expression  of  a  matter  of 
opinion  or  of  fact  equally  open  to  the  inspection  of  both 
parties,  and  in  regard  to  which  neither  could  be  presumed 
to  trust  the  other,  there  is  no  need  for  equity  to  interfere 
or  to  grant  relief  on  the  ground  of  fraud." 

It  is  manifest  that  the  land  in  question  was  not  equally 
open  to  the  inspection  of  both  Eaton  and  respondent  at  the 
time  the  alleged  representions  as  to  value  were  made.  They 
were  then  thousands  of  miles  distant  from  the  land.  Eaton 
had  just  come  from  the  vicinity  of  its  location,  was  familiar 
with  its  surroundings,  and  knew  its  valua  Respondent 
had  not  been  upon  the  land  or  in  its  vicinity  for  more 
than  ten  years.  He  waB  wholly  uninformed  as  to  its  true 
market  value,  or  as  to  the  tax  procedure  for  establishing 
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lax  titles  in  the  state  of  Washington.  To  get  such  infor- 
mation required  the  expense  and  time  for  a  trip  over  a  long 
distauce,  or  at  least  the  delay  occasioned  by  correspond- 
ence; and  since  respondent  says  he  was  told  by  Eaton  that 
he  must  deal  with  him  on  that  day,  or  never  realize  a  cent 
for  the  land,  the  inducement  to  rely  upon  the  statements 
and  act  at  once  was  such  as  ordinary  human  nature  is  not 
apt  to  resist;  and  such  representations,  made  under  such 
circumstances,  we  think,  become  questions  of  fact,  and  not 
of  opinion,  and,  if  false,  present  a  (rase  of  fraud. 

"Whenever  a  party  states  a  matter,  which  might  other 
wise  be  only  an  opinion,  and  does  not  state  it  as  the  mere. 
expression  of  his  own  opinion,  but  affirms  it  is  an  existing 
fact  material  to  the  transaction,  so  that  the  other  party  may 
reasonably  treat  it  as  a  fact,  and  rely  and  act  upon  it  as. 
such,  then  the  statement  clearly  becomes  an  affirmation  of 
fact  within  the  meaning  of  the  general  rule,  and  may  be 
a  fraudulent  misrepresentation.  The  statements  which 
most  frequently  come  within  this  branch  of  the  rule  are 
those  concerning  value     .      .  It  is  an  essential  requi- 

site, both  in  equity  and  at  law,  that  the  representation, 
whatever  be  its  form,  must  be  made  Tor  the  purpose  and 
with  the  design  of  procuring  the  other  party  to  act, — of  in- 
ducing him  to  enter  into  the  contract  or  engage  in  the 
transaction.  It  must,  therefore,  be,  of  necessity,  prelimi- 
nary to  the  actual  conclusion  of  the  transaction,  and  in 
the  great  majority  of  instances  it  is  made  during  and  forms 
a  part  of  a  negotiation  between  the  parties,  which  ter- 
minates in  the  contract  or  other  transaction."  2  Pomeroy, 
Equity  Jurisprudence,  §§  878,  879. 

See,  also,  Baum  v.  Holton,  4  Colo.  App.  406  (36  Pac. 
154)  ;  Whitney  v.  Richards,  17  Utah,  226  (53  Pac  1122)  ; 
Griffin  v.  Farrier,  32  Minn.  474  (21  N.  W.  553)  ;  Tyler 
v.  Black,  13  How.  230;  Haygarih  v.  Wearing,  L.  R,  12 
Eq.  320. 

The  cases  of  Tyler  v.  Black  and  Haygarih  v.  Wearing, 
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tvpra,  are  similar  to  the  case  at  bar,  in  that  the  false  repre- 
sentations were  made  by  a  vendee  to  a  vendor  in  order  to 
induce  the  vendor  to  convey.  In  each  case  the  contract  of 
sale  was  rescinded  by  reason  of  the  fraudulent  represen- 
tations of  the  vendee.  The  other  cases  cited  apply  to  the 
general  principle  that  false  representations  made  by  a 
rendor  with  the  intent  to  induce  a  vendee  to  buy,  which  are 
relied  upon  under  circumstances  similar  to  this  case,  where 
the  property  is  remote  from  the  parties  at  the  time,  become 
representations  of  fact,  and  not  of  opinion,  and  constitute 
actionable  fraud.  — 

Appellants  also  invoke  the  rule  that  mere  inadequacy  of 
price  is  not  sufficient  to  establish  fraud  or  furnish  ground 
for  equitable  relief.  It  is  true  that  fact  of  itself  does 
not  establish  fraud,  but  when  representations  as  to  value 
are  made,  which  fix  it  at  a  manifestly  inadequate  sum, 
and  when  they  are  made  for  the  purpose  of  inducing  one  to 
part  with  his  property  for  such  inadequate  amount,  under 
circumstances  which  place  him  at  a  disadvantage,  they  may 
become  actionable  fraud.  As  applying  to  the  principle 
that  one  cannot  be  relieved  on  the  ground  of  fraud  when  he 
has  neglected  to  use  the  means  at  his  command  for  ascer- 
taining the  truth  before  acting,  appellants  cite  a  number  of 
decisions  of  this  court,  but  in  those  cases  the  means  for  ac- 
quiring knowledge  concerning  the  subject  matter  were 
close  at  hand,  and  the  truth  was  easily  ascertainable.  It 
was  held  that  relief  will  not  be  granted  on  the  ground  of 
fraud  when  one  so  grossly  neglects  to  use  the  opportunities 
immediately  at  hand.  The  alleged  false  representations  in 
this  ease  were  not  confined  to  those  concerning  value,  but 
related,  also,  to  the  condition  of  the  tax  lien,  and  the  pro- 
cedure to  enforce  the  same.  Respondent  was  as  ignorant 
of  the  facts  upon  that  subject  as  he  was  of  those  concerning 
value.    He  is  a  tailor  by  occupation,  and  Mr.  Eaton  was  not 
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only  a  lawyer  from  the  state  of  Washington,  familiar  with 
the  law  relating  to  tax  procedure,  but  having  knowledge  of 
the  exact  situation  as  to  these  particular  taxes.  He  denies 
that  he  told  respondent  that  a  tax  sale  had  been  made,  or 
that  respondent  had  no  interest  in  the  property.  Thus 
there  is  conflict  in  the  evidence.  But  even  the  tax  com- 
plaint and  summons  handed  respondent  disclosed  that 
such  a  sale  would  at  least  be  made  in  a  short  time.  Being 
ignorant  of  the  real  effect  of  the  tax  proceedings,  it  seems 
reasonably  clear  from  the  evidence  that  respondent  was 
induced  by  what  was  said  upon  that  subject,  supplement- 
ed by  the  statements  as  to  value,  to  believe  that  his  only 
opportunity  to  realize  anything  from  the  land  was  then  at 
hand.  Under  all  these  circumstances,  they  cannot  be  said 
lo  have  been  dealing  at  arm's  length,  but  respondent  was  at 
a  decided  disadvantage.  The  evidence  is  such  that  we  will 
not  disturb  the  findings  of  the  trial  court 

The  next  error  assigned  is  that  the  testimony  of  appel- 
lants Smith  and  McDonald  was  Admitted  as  to  alleged 
fraudulent  representations  made  by  appellant  Eaton  at  the 
time  of  the  assignment  of  the  tax  certificates.  The  theory 
upon  which  the  testimony  was  admitted  was  that  the  rep- 
resentations were  a  part  of  a  preconceived  scheme  to 
fraudulently  procure  a  conveyance  from  respondent;  that, 
while  neither  Eaton  nor  said  Nolte  in  any  sense  represent- 
ed respondent,  yet,  by  representing  to  Smith  and  McDon- 
ald that  they  were  authorized  by  respondent  to  pay  his 
taxes,  they  thus  procured  possession  of  the  certificates, 
which  enabled  them  to  begin  foreclosure  proceedings,  and 
afterwards  to  go  to  respondent  and  represent  that  they 
held  the  tax  title  to  the  land.  Under  this  theory,  we  think 
the  testimony  was  admissibla  Upon  this  point  appellants 
cite  McKay  v.  Russell,  3  Wash.  378  (28  Pac.  908,  28  Am. 
St.  Pop.  44),  but  in  that  case  the  alleged  representations 
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sought  to  be  shown  related  to  another  and  entirely  different 
transaction,  and  were  in  no  manner  connected  with  the  one 
under  investigation.  Bnt  the  evidence  complained  of  here 
was  introduced  on  the  theory  that  it  was  a  link  in  the  chain 
of  fraudulent  acts  leading  up  to  the  final  consummation  of 
the  conspiracy  to  procure  a  deed  from  respondent. 

We  find  no  error,  and  the  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Fullerton,  Mount,  Anders, 
White  and  Ddnhar,  J.T.,  concur. 
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George  F.  Rohree  et  al..  Respondents,  v.  Ei.iza  C.  Sny- 
der et  al.,  Appellants. 

4JUIETIN0  TITLE N1ITKKB  PAETY  IK  ACTUAL  POSSESSION RIGHT  TO 

JUST  TMAL. 

An  equitable  action  to  try  title  or  remove  clouds  from  title 
can  be  maintained  nnder  Bal  Code,  5  5521,  where  the  property 
<s  not  in  the  actual  possession  of  any  one;  and  such  action,  being 
purely  equitable  in  Its  nature,  la  properly  triable  without  tie 
Intervention  of  a  Jury. 

SAME—  WHEN    ATTACHMENT    MAT   ISSUE. 

Under  Bal.  Code,  9  5350,  an  attachment  may  Issue  in  an  equit- 
able action,  when  the  object  ot  the  action  is  to  recover  a 
specified  amount  of  money. 

UHE —  JUDGMENT    OF    rOBECLOSUKE COLLATERAL    ATTACK. 

The  fact  that  a  mortgagee  prosecuted  another  action  for  the 
same  matter  while  foreclosing  his  mortgage,  although  contrary 
to  the  provisions  of  Bal.  Code,  S  5893,  cannot  be  urged  by  way  of 
collateral  attack  upon  the  Judgment  of  foreclosure. 

FlAUDULKiT  CONVEYANCE  —  ACTION   TO   SET   ASIDE  —  ALLEGATION    AS 
TO  DEBTOR'  8  LACK  OF  PBOPEBTT. 

Where  a  creditor  seeks  to  set  aside  &n  alleged  fraudulent  con- 
veyance. It  Is  sufficient  for  the  complaint  to  allege  that  the  debtor 
has  no  other  property  within  the  state  out  of  which  the  debt  could 
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be  made,  and  It  la  unnecessary  to  negative  the  existence  of  prop- 
erty beyond  the  Jurisdiction  of  the  court. 

PRI0H1TIE8    BETWEEN    UNBEOOBDED    DEED    AND    TITLE    ACQUIRED    AT    EXE- 

Tltle  acquired  by  an  execution  creditor  under  his  own  levy 
and  sale  will  not  prevail  over  a  prior  unrecorded  deed. 


The  Improper  admission  of  evidence  Is  not  cause  for  reversal, 
where  the  action  Is  one  triable  de  novo  on  appeal. 

FRAUD PBOOF    MUST    BE   CONVINCING. 

Where  the  good  faith  of  a  conveyance  Is  assailed,  it  la  not 
enough  that  the  evidence  may  cause  a  suspicion  as  to  Its  good 
faith.  It  should  be  clear,  satisfactory  and  convincing  that  the 
conveyance  Is  in  reality  fraudulent. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
George  W.  Belt,  Judge.    Modified. 

Mark  F.  Mendenhall,  for  appellants. 

/.  M,  Wiestling  and  R.  L.  Edmiston,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fuii.erton,  J. — This  action  involves  the  title  to  a  tract 
of  land  in  Spokane  county,  being  certain  lots  and  blocks 
in  Snyder's  addition  to  the  city  of  Spokane.  The  facts  out 
of  which  the  controversy  arises  are,  in  substance,  these: 
On  October  3,  1892,  the  respondents  George  F/Rohrer  and 
John  C.  Morrow  loaned  to  the  appellants  Eliza  C.  Snyder 
and  Edward  Snyder  the  sum  of  five  thousand  dollars,  tak- 
ingtoevidenceandtosectire  the  same  their  promissory  note 
for  that  sum,  payable  two  years  after  date  and  a  mortgage  up- 
oncertain  real  property  situated  in  King  county,  in  this  state; 
On  November  25,  1896,  the  respondents  brought  an  action 
in  the  superior  court,  of  King  county  to  recover  upon  the 
promissory  note  and  to  foreclose  the  mortgage.  In  that 
action  they  caused  a  writ  of  attachment  to  issue,  and  caused 
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tbe  same  to  be  levied  upon  the  real  property  in  contro- 
versy liere,  which  then  stood  upon  the  records  of  Spokane 
county  in  the  name  of  the  appellant  Eliza  C.  Snyder.  Per- 
sonal service  in  this  state  was  had  upon  Edward  Snyder, 
who  made  default.  Eliza  C.  Snyder  appeared  in  the  action, 
and  contested  it  upon  the  merits ;  making  no  contest,  how- 
ever, as  to  the  validity  of  the  attachment  proceedings.  The 
foreclosure  action  proceeded  to  trial,  finally  resulting  in 
a  personal  judgment  against  both  of  the  appellants  for 
the  principal  and  interest  due  upon  the  note,  followed  by  a 
decree  foreclosing  the  mortgage,  and  directing  that  the 
mortgaged  property  be  sold,  and  further  directing  that, 
should  any  deficiency  remain  after  selling  the  mortgaged 
property  and  applying  the  proceeds  to  the  satisfaction  of 
the  amount  adjudged  to  be  due,  that  the  attached  property 
be  sold  in  satisfaction  thereof.  Following  the  terms  of 
the  judgment  and  decree,  the  mortgaged  property  was 
first  sold,  after  which,  there  remaining  a  large  deficiency, 
the  attached  property  was  sold.  At  this  latter  sale  the 
respondents  became  the  purchasers,  and  in  due  time  re- 
ceived a  sheriff's  deed  to  the  property.  Shortlv  after  the 
attachment  had  been  levied,  but  prior  to  judgment  in  the 
foreclosure  action,  the  appellant  DeForest  Snyder  filed  in 
die  auditor's  office  for  record  two  deeds  executed  by  Eliza 
C.  Snyder  and  Edward  Snyder,  purporting  to  convey  to 
liiui  a  part  of  the  property  in  question.  The  first  of  these 
deeds  was  dated  and  acknowledged  on  the  3d  day  of  No- 
vember, 1894,  and  the  second  on  tbe  20th  day  of  August, 
1895.  Each  of  these  deeds  is  regular  in  form  and  recites 
a  money  consideration.  At  about  tbe  time  these  deeds 
were  filed  for  record  the  appellant  Julia  L.  Snyder  also 
filed  for  record  a  deed  from  Eliza  C.  Snyder  and  Edward 
Snyder  to  herself  for  all  of  the  remainder  of  the  property, 
for  the  recited  consideration  of  "ten  dollars,  and  for  ser- 
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vices  rendered,  and  other  considerations."  This  deed  ap- 
pears to  have  been  executed  and  acknowledged  on  August 
33,  1895.  Subsequently  Julia  L.  Snyder  conveyed  the 
property  to  E.  Shipley  Sweet,  who,  in  turn,  executed  a 
power  of  sale  to  Edward  Snyder,  who  subsequently,  by 
virtue  of  such  power  of  sale,  reeonveyed  the  properly  to 
Julia  L.  Snyder  by  deed  dated  December  4,  1899. 

This  action  was  instituted  by  the  respondents  in  1899, 
In  their  complaint  they  asserted  title  to  the  property  in 
virtue  of  the  sheriffs  deed  and  the  proceedings  leading 
up  to  its  execution.  They  averred  that  the  several  deeds 
under  which  the  appellants  claimed  title  were  made  with- 
out consideration,  were  fraudulent  and  void  as  against 
them,  and  a  cloud  upon  their  title.  All  of  the  appellants 
answered,  putting  in  issue  the  material  allegations  of  the 
complaint,  and  affirming  the  good  faith  of  the  convey- 
ances attacked  by  the  respondent*  The  appellants  De- 
Forest  Snyder  and  Julia  I*.  Snyder  further  answered  by 
way  of  cross  complaints,  in  which  they  claimed  title  to 
the  several  lots  deeded  to  them,  respectively,  and  sought 
to  have  the  sheriff's  deed  under  which  the  respondents 
claim  canceled  and  set  aside  as  a  cloud  upon  their  respec- 
tive titles.  The  trial  court  found  the  several  deeds  from 
Eliza  C.  Snyder  and  Edward  Snyder  to  DeForest  Snyder, 
and  the  deeds  from  the  same  grantors  to  Julia,  and  Julia 
to  E.  Shipley  Sweet,  to  be  fraudulent  and  void,  and  enter- 
ed a  decree  canceling  and  removing  them  as  clouds  upon 
the  respondents'  title.     This  appeal  is  from  that  decree. 

The  appellants  first  contend  that  the  trial  court  erred 
in  refusing  to  grant  a  jury  trial ;  arguing  in  this  connec- 
tion that  the  action  is  one  for  possession  of  real  property, 
and  falls  within  the  rule  that  one  out  of  possession  cannot 
maintain  an  action  in  the  nature  of  a  bill  in  equity  to  re- 
move a  cloud  from  title;  citing  Smith  v.  Wvngard,  3  Wash. 
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T.  291  (13  Pac.  717),  and  SptihiU  v.  Jones,  3  Wash. 
290  (28  Pac.  531).  It  was  alleged  in  the  complaint  and 
established  by  the  evidence,  however,  that  the  property 
was  not  in  the  actual  possession  of  any  one  at  the  time 
this  action  was  instituted.  Where  such  conditions  exist  an 
equitable  action  to  try  title  or  remove  clouds  from  title 
can  be  maintained  by  reason  of  the  express  provision  of 
the  statute.  Ballinger's  Code,  §  5521.  It  is  where  the 
ml  property  is  in  the  actual  possession  of  an  adverse 
claimant  that  the  statute  requires  these  questions  to  be 
litigated  in  an  action  brought  to  recover  the  possession. 
The  action  was  also  properly  tried  without  the  interven- 
tion of  a  jury.  It  is  one  purely  equitable  in  its  nature, 
and,  as  such,  is  to  be  tried  as  other  equitable  actions  axe 
tried  under  the  uniform  practice  in  this  state. 

It  is  next  said  that  the  court  erred  in  refusing  to  sus- 
tain a  demurrer  interposed  to  the  complaint.  This  con- 
tention is  based  upon  three  distinct  propositions:  (1)  That 
mi  attachment  cannot  issue  in  an  equitable  action;  (2) 
ihat  a  mortgagee  cannot  pursue  an  independent  remedy 
for  the  collection  of  the  mortgage  debt  while  he  is  fore- 
closing his  mortgage;  and  (3)  that,  while  the  complaint 
alleges  that  Eliza  C.  and  Edward  Snyder  had  no  other 
property  within  the  state  of  Washington  out  of  which 
the  respondents  could  make  their  debt,  it  fails  to  allege 
ihat  they  had  no  property  anywhere  out  of  which  the 
debt  could  be  made,  thus  implying  that  there  might  be 
property  in  some  other  jurisdiction.  The  first  conten- 
tion, if  it  be  a  material  question  here,  is  concluded 
"gainst  the  appellants  by  the  case  of  Bingham  v.  Keylor, 
19  Wash.  558  (53  Pac  729).  The  second  i«  based  upon 
if 5893  of  the  Code  (Ballinger's).  It  is  there  provided 
that  a  mortgagee  shall  not  "prosecute  any  other  action  for 
the  same  matter  while  he  is  foreclosing  his  mortgage  or 
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prosecuting  a  judgment  of  foreclosure."  Doubtless  this 
provision  of  the  statute  would  have  furnished  a  sufficient 
ground  for  dissolving  the  attachment,  had  it  been  urged 
in  the  foreclosure  action;  and  perhaps  it  might  have  fur- 
nished a  ground  for  reversing  the  foreclosure  judgment, 
had  an  appeal  therefrom  been  taken.  But  such  proceed- 
ings were  voidable,  not  void,  and  to  attack  them  in  this 
way  is  to  attack  the  judgment  collaterally,  where  error, 
merely,  cannot  avail.  The  last  objection  is  equally  unten- 
able. A  creditor,  before  he  is  permitted  to  attack  a 
conveyance  which  he  conceives  to  be  fraudulent,  is  not 
obliged  to  search  the  entire  world  for  unincumbered  prop- 
erty out  of  which  to  make  his  debt.  It  is  sufficient  if  he 
finds  none  within  the  jurisdiction  of  the  court  in  which  he 
weeks  to  set  aside  the  fraudulent  conveyance.  The  de- 
murrer was  properly  overruled.  In  this  connection,  how- 
ever, it  is  proper  to  state  that  it  is  not  the  rule,  as  the  re- 
spondents seem  to  contend,  that  a  title  procured  by  a  levy 
and  sale  under  an  attachment  and  execution  will  prevail 
over  a  prior  unrecorded  deed.  This  question  was  before 
this  court  in  the  case  of  Hacker  v.  White,  22  Wash.  +15 
(60  Pac,  1114,  79  Am.  St  Rep.  945),  and  there  decided 
adversely  to  this  contention. 

The  appellants  next  urge  that  the  court  erred  in  the  ad- 
mission of  evidence.  On  this  question  we  find  nothing  to 
review.  We  have  repeatedly  said  that  error  in  this  re- 
spect is  not  of  itself  sufficient  to  warrant  a  reversal  in  a 
case  tried  without  a  jury,  and  which  is  triable  de  novo 
in  this  court.  In  the  trial  here  the  court  will  refuse  to 
consider  incompetent,  irrelevant,  or  immaterial  evidence, 
and  will,  where  the  objection  has  been  urged  and  over- 
ruled below,  relieve  a  party  from  the  burden  of  costs  im- 
posed on  him  by  the  introduction  of  such  evidence.     But 
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it  will  go  no  further  than  thiB.    It  will  not  reverse  a  oaae 
merely  because  it  finds  such  evidence  in  the  record. 

The  remaining  assignments  of  error  are  all  summed  up 
in  the  question,  does  the  evidence  justify  the  findings  and 
decree  1  On  this  question  we  have  not  been  able  to  agree 
entirely  with  the  trial  judge.  It  seems  to  us  that  there 
is  little,  if  any,  evidence  to  sustain  the  conclusion  that  the 
conveyances  to  DeForest  Snyder  were  fraudulent,  or  were 
other  than  conveyances  made  in  good  faith  and  for  an  ade- 
quate consideration.  He  testifies  that  he  purchased  the 
property  at  the  times  mentioned  in  his  several  deeds,  pay- 
ing $350  in  cash  for  the  property,  included  in  the  deed 
dated  November  3,  18i)4,  and  $800  in  cash  for  the  prop- 
erty included  in  the  deed  dated  August  20,  181)5,  and  in 
ihia  he  is  corroborated  by  the  testimony  of  his  grantors. 
It  is  the  testimony  of  all  the  witnesses  that  these  sums 
represented  the  full  value  of  tho  property  at  the  times 
the  purchases  were  made.  Indeed,  the  respondents  argue 
that  it  was  an  overvaluation,  and,  as  such,  a  badge  of 
fraud.  Against  this  positive  testimony  we  have  the  show- 
ing that  DeForest  Snyder  was  a  first  cousin  of  Edward 
Snyder;  that  he  did  not  record  his  deeds  to  this  and  to 
other  property  in  this  state  deeded  to  him  about  the  same 
time  from  the  same  grantors,  nor  pay  the  taxes  thereon, 
until  after  the  writ  of  attachment  above  mentioned  was 
levied ;  and  that  his  grantors,  subsequent  to  the  time  of  the 
conveyances  to  him,  made  a  conveyance  to  their  daughter 
of  other  of  their  property  without  consideration.  But  we 
cannot  think  that  these  circumstances  show  any  fraud  lip- 
on  his  part.  He  was  not  concerned  in,  nor  did  he  have 
aught  to  do  with,  any  of  the  subsequent  transactions  which 
were  probably  fraudulent.  Though  he  was  delinquent  in 
paying  taxes  the  fact  remains  that,  no  one  else  paid  taxes 
en  the  property  deeded  to  him  subsequent  to  the  dates  of 
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his  deeds.  The  fact  that  his  deeds  remained  unrecorded 
for  bo  long  a  time  would  appear  to  be  rather  the  result  of 
neglect,  than  a  desire  to  defraud ;  for,  certainly,  had  fraud 
been  their  purpose,  this  essential  to  the  appearances  of 
good  faith  would  not  have  been  overlooked.  But  more 
than  mis,  it  must  be  borne  in  mind  that  there  is  a  pre- 
sumption of  honesty  and  good  faith  that  prevails  in  favor 
of  all  ordinary  business  transactions ;  that  fraud  is  never 
presumed,  but  must  be  established  by  the  party  alleging 
it  Where  the  good  faith  of  a  conveyance  is  assailed,  it 
is  not  enough  that  the  evidence  may  cause  a  suspicion 
as  to  its  good  faith.  The  evidence  must  be  clear  and  satis- 
factory, and  such  as  convinces  the  mind  that  the  convey- 
ance is  in  reality  fraudulent  Taken  in  connection  with 
the  presumption  of  honesty  and  good  faith  that  prevails 
in  favor  of  the  validity  of  the  transactions,  and  the  posi- 
tive statement  of  the  grantee  to  the  effect  that  he  was  a  pur- 
chaser for  value  and  in  good  faith,  these  circumstances,  as 
we  say,  fall  short  of  these  requirements. 

As  to  the  conveyances  to  Julia  L.  Snyder,  there  is  suf- 
ficient in  the  record  to  show  that  they  were  executed  with- 
out consideration,  and  for  the  purpose  of  putting  the 
property  beyond  the  reach  of  the  creditors  of  her  grantors. 
While  we  shall  not  review  the  evidence  which  leads  us 
to  this  conclusion,  it  ia  necessary  to  say  we  have  not  over- 
looked the  additional  papers  and  documents  introduced 
by  her  on  her  motion  for  a  new  trial  These,  however, 
do  not,  in  our  opinion,  strengthen  her  case. 

The  cause  is  remanded  to  the  court  below,  with  instruc- 
tions to  modify  its  decree  by  adjudging  that  the  respond- 
ents take  nothing  against  DeForest  Snyder,  and  that  he 
have  a  decree  quieting  and  confirming  his  title  as  against 
them,  and  removing  the  sheriff's  deed  as  a  cloud  upon  hia 
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title.    In  other  respect*  the  decree  will  stand  affirmed. 
Neither  party  will  recover  costs  in  this  court. 

Reato,  C.  J.,  and  Hahley,  Andebs,  Mount,  White 
and  Dunbar,  JJ-,  concur. 


[No.  4SOB.      Decided  July  20,  1902.] 

Adiidui.   N.    Owen,    Appellant,    v.    Washington   ani> 
Columbia  Riveb  Railway  Company,  Respondent. 

CAKfilESS  —  INJUBY    TO    PASBESMLES DUTY    TO    LIGHT    DEPOT    PBKK- 

ISIS.  ' 

A  railroad  company  cannot  excuse  Its  failure  to  comply  with 
Its  primary  duty  to  properly  light  lta  depot  premises  by  showing 
that  it  had  procured  the  city  to  maintain  lights  In  the  vicinity, 
and  that  the  unlighted  condition  of  the  premises  at  the  time  of 
an  accident  was  due  to  the  tact  that  the  city  lights  suddenly 
■ad  unexpectedly  went  out 

nUCt  —  COKTBIBOTOSY     NKOLICENCE ALIGHTING    ON     SIDE     OPPOSITE 

RATFOKM. 

It  is  not  negligence  per  $e  for  a  passenger  to  get  off  a  train 
on  the  side  opposite  the  platform,  but  such  fact  is  a  question  for 
tie  Jury,  to  be  considered  in  connection  with  the  circumstance* 
of  the  particular  case. 
sots— Koir-surr. 

la  an  action  to  recover  damages  for  injuries  resulting  from  de- 
fendant's negligence  In  failing  to  properly  light  its  depot  prem- 
ises, the  refusal  to  grant  a  non-suit  was  proper,  where  the  evi- 
dence showed  that  plaintiff  was  ninety-one  years  of  age,  that 
he  got  off  the  car  on  the  side  opposite  the  platform  on  the  sug- 
gestion of  the  conductor,  that  he  objected  that  there  was  no  plat- 
form there  and  was  directed  by  the  conductor  how  to  reach 
the  platform  from  that  point,  that  he  started  down  the  yard  to 
get  around  the  train  and  became  lost  In  the  darkness,  that  he 
came  to  a  platform,  crawled  upon  it,  and  was  feeling  his  way 
along  It  when  he  fell  over  the  edge  and  received  the  Injuries  com- 
olained  of. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hoii.Thqiias  H.  Bebnts,  Judge.     Reversed. 
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Garrecht  &  Dunphy,  for  appellant. 

B.  8.  Grosscup  and  IV.  T.  Dovell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  suit  was  brought  by  appellant 
against  respondent  to  recover  damages  for  personal  injur- 
ies. On  the  7th  day  of  July,  11)00,  appellant  purchased 
a  ticket  from  respondent  for  a  round  trip  passage  over  its 
tailroad  from  Walla  Walla  to  Waitsburg.  A  political 
meeting  was  held  at  the  latter  place  in  the, evening  of  the 
same  day,  and  -appellant,  together  with  a  large  number  of 
other  persons,  took  passage  upon  the  same  train,  bound 
for  Waitsburg,  for  the  purpose  of  attending  said  meet- 
ing. The  train  carrying  these  passengers  en  the  return 
trip  reached  Walla  Walla  near  midnight  of  the  same  day, 
and  stopped  in  front  of  res]X>ndent's  passenger  depot  in 
said  city.  It  is  alleged  in  the  complaint  that  the  night 
was  dark,  and  that  appellant,  not  knowing  upon  which 
side  of  the  train  the  depot  platform  stood,  alighted  from 
the  train  on  the  side  away  from  the  depot  platform,  and 
thereafter  the  train  moved  away;  that  there  were  no 
lights  visible  in  or  about  the  depot  or  the  platform,  or  the 
tracks  in  front  thereof,  and  no  person  was  in  attendance 
ihereahout;  that  appellant  was  unfamiliar  with  the  prem- 
ises, knowing  only  that  there  was  a  platform  between  the 
depot  and  tracks,  and  he  was  unable,  on  account  of  the  ex- 
treme darkness,  to  locate  the  platform,  with  reference  to 
the  place  of  his  exit  from  the  train ;  that  by  reason  of  the 
darkness  he  could  not  see  the  depot  or  platform,  and  sup- 
posing them  to  be  in  a  certain  direction,  and  knowing  of 
no  other  way,  walked  carefully  and  at  a  slow  gait  in  the 
supposed  direction  of  the  depot  and  platform,  until  he 
found  a.  platform  which  surrounds  the  freight  house, 
which  is  about  thirty  feet  from  the  passenger  platform, 
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end  which  appellant  supposed  to  be  said  platform;  that 
be  walked  slowly  and  carefully  thereon  in  what  he  sup 
poeed  and  believed  to  be  the  direction  of  the  public  high- 
way, knowing  of  no  other  way,  when,  without  notice  or 
naming,  he  stepped  off  the  platform  and  fell  to  the 
ground,  a  distance  of  two  and  one-half  feet,  thereby  sus- 
taining great  injuries,  towit,  the  knee  cap  of  his  left  leg 
was  broken  and  shattered,  and  his  left  shoulder  was  badly 
brniaed.  It  is  alleged  that  the  injuries  were  due  to  the 
negligence  of  respondent  in  failing  to  have  the  depot  and 
platform  and  the  tracks  in  front  thereof  lighted,  and 
also  in  failing  to  provide  servants  to  safely  guide  passen- 
gers from  the  train  to  the  passenger  platform.  The  an- 
swer denies  the  material  allegations  of  the  complaint,  and 
alleges  contributory  negligence.  A  trial  was  had  before 
a  jury,  which  resulted  in  a  verdict  in  favor  of  respondent, 
the  defendant  below.  Judgment  was  entered  that  appel- 
lant shall  take  nothing  by  his  action,  from  which  be  has 
appealed. 

The  errors  assigned  are  based  upon  the  instructions  of 
the  court,  and  upon  its  refusal  to  grant  the  motion  for  a 
new  trial.  The  court  properly  instructed  tho  jury  that  it 
is  the  duty  of  a  railroad  company  to  provide  safe  and 
convenient  means  of  approach  to  its  stations  for  all  per- 
sons taking  passage  upon  or  departing  from  its  trains, 
and  that  this  duty  includes  that  of  properly  lighting  its 
depot  platforms  at  night;  that  the  lights  must  not  only 
be  adequate  to  show  the  way  to  and  from  the  cars  and 
station  to  people  already  familiar  with  it,  but  such  as 
will  show  it  plainly  to  any  one  of  ordinary  eye-sight, 
though  a  stranger  to  the  surroundings,  so  that,  by  the 
exercise  of  his  natural  faculties  of  vision  he  may  see  it 
without  difficulty.  In  addition  to  the  above,  the  court 
added: 
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"But  if  a  light  had  been  provided  which  was  sufficient 
for  the  purpose  by  the  city,  which,  without  defendant's 
fault,  suddenly  and  unexpectedly  west  out,  and  the  de- 
fendant was  guilty  of  no  negligence  in  that  regard,  it 
would  not  be  held  responsible  therefor." 

It  will  be  observed  that  the  latter  portion  of  the  quoted 
words  suggests  the  condition  that  there  must  be  no  negli- 
gence of  respondent  in  regard  to  lights,  in  order  to  avoid 
liability;  but  the  preceding  words  leave  it  to  be  inferred, 
at  least,  that,  if  the  city  had  provided  a  sufficient  light, 
which,  without  respondent's  fault,  suddenly  and  unexpect- 
edly went  out,  then  respondent  was  not  negligent.  Again, 
in  another  instruction,  llie  court,  after  observing  that  if 
appellant,  in  the  exercise  of  ordinary  care,  received  his 
injuries  on  account  of  the  darkened  condition  of  the  prem- 
ises, concluded  as  follows : 

"Unless  a  light  was  being  provided  by  the  city,  and 
that  the  same  had  suddenly  and  unexpectedly  gone  out, 
then  I  charge  you  that  the  defendant  would  be  guilty  of 
negligence,  and  your  verdict  must  be  for  the  plaintiff.  If, 
however,  you  find  from  the  evidence  that  the  platform  was 
sufficiently  lighted  to  make  it  safe  for  the  reception  of 
passengers  when  the  train  arrived,  or  that  the  defendant 
exercised  due  care  and  diligence  to  provide  a  light,  under 
the  circumstances,  you  will  find  for  the  defendant." 

Thus  it  is  left  again  to  be  inferred  that,  if  the  city's 
light  had  suddenly  and  unexpectedly  gone  out,  the  re- 
spondent might  for  that  reason  not  be  negligent.  It  ia 
also  left  to  be  inferred  from  the  last  words  of  the  instruc- 
tion that  the  exercise  of  care  and  diligence  on  respond- 
ent's part  to  provide  a  light,  "under  the  circumstances," 
may  have  been  sufficient,  if  it  relied  upon  the  circum- 
stance that  the  city  was  in  the  habit  of  maintaining  a  light 
there.  Again,  in  still  another  instruction  the  court  said  that 
if  the  train  stopped  at  a  platform  properly  lighted,  "or 
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for  tike  lighting  of  which  defendant  had  done  all  it  could, 
and  all  that  a  person  of  common  prudence  would  have 
done,  under  the  circumstances,"  etc.  It  is  not  contended 
that  respondent  maintained  any  light,  of  its  own  upon  the 
premises  or  in  the  locality,  but  it  appears  that  an  electric 
light  company  was  at  the  time  lighting  the  city,  and  that 
the  apparatus  for  an  arc  light  was  located  about  one  hund- 
red and  sixty  feet  distant  from  the  center  of  the  depot. 
There  is  conflict  in  the  evidence  as  to  whether  the  light 
was  burning  when  the  train  arrived  on  the  night  in  ques- 
tion. There  being  no  evidence  that  respondent  had  any 
light  of  its  own,  the  words  last  quoted  from  the  court's 
instructions  would  seem  to  leave  the  jury  to  find  that  if 
the  respondent  had  made  an  effort  to  have  the  city,  through 
its  lighting  agent,  furnish  a  light,  then,  although  there 
may  have  been  no  light,  yet  this  was  all  that  common  pru- 
dence required,  and  that  under  such  circumstances  there 
was  no  negligence.  We  are  unable  to  reconcile  the  above 
instructions'  upon  any  other  theory  of  the  law  than  that  it 
was  the  view  of  the  learned  trial  court  that  when  respond- 
ent had  made  diligent  effort  to  have  the  city  furnish  a 
light,  and  the  city  had  undertaken  to  do  so,  the  respond- 
ent in  good  faith  depending  thereon,  no  negligence  can  he 
imputed  to  it  if  no  light  was  there  under  such  circum- 
stances. This  view  is  in  conflict  with  the  holding  of  this 
court  in  Herrman  v.  Great  Northern  By.  Co.,  27  Wash. 
472  (68  Pae.  82),  decided  since  the  trial  of  this  case 
below.  It  was  there  held  that  the  duty  devolves  upon  a 
railroad  company  primarily  to  maintain  safe  depot  prem- 
ises for  the  accommodation  of  ite  patrons,  and  that,  if  it 
delegates  that  duty  to  another,  his  negligence  becomes  the 
negligence  of  the  railroad  company.  In  view  of  the  doc- 
trine announced  in  that  case,  we  think  the  foregoing  in- 
structions may  have  misled  the  jury.    While  the  court  did 
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not  directly  state  the  law  in  conflict  with  the  above  case, 
yet  the  inference  to  that  effect  is  so  strong  it  seems  impos- 
sible that  the  jury  could  have  understood  it  otherwise. 
We  are,  therefore,  impelled  to  hold  that  the  giving  of  said 
instructions  constituted  an  error. 

It  is  also  assigned  that  the  court  erred  in  giving  the  fol- 
lowing as  a  portion  of  one  of  the  instructions : 

"A  passenger  who  knows  where  the  platform  is,  and 
who  alights  on  the  opposite  side  without  any  other  rea- 
sons than  hi3  own  convenience  or  inclination,  is  guilty 
of  negligence,  and  cannot  recover  if  he  is  injured  in  con- 
sequence" 

This  instruction  seems  clearly  to  state  that,  aa  a  matter 
of  law,  it  is  negligence  for  a  pa^cnger  to  gut  off  a  train 
on  the  side  opposite  the  depot  platform,  when  he  knows 
where  the  platform  is,  and  if  it  is  merely  to  suit  his  con- 
venience. Such,  we  think,  is  not  the  rule;  but  it-  is  a 
question  to  be  left  to  the  jnry  whether,  under  all  the 
attending  circumstances,  it  is  negligence  in  the  partic- 
ular case.  The  effect  of  this  instruction,  under  the  facts 
of  this  case,  is  to  practically  determine  the  question  of 
contributory  negligence  as  a  matter  of  law,  and  it  is  thus 
taken  from  the  jury  as  a  fact  for  their  consideration. 
The  evidence  shows  that  appellant  did  alight  from  the 
train  on  the  side  opposite  the  platform,  and  in  his  own 
testimony  he  says  the  passengers  "were  scrambling  out  on 
both  aides."  We  think  it  was  for  the  jury  to  say  whether 
it  was  negligence  for  him  to  alight  where  he  did,  and,  fur- 
ther, that  they  may  have  been  misled  by  the  instruction  to 
the  belief  that  the  mere  fact  of  his  leaving  the  train  aa 
he  did,  if  it  was  only  for  his  convenience,  was  negli- 
gence in  law,  and  that  nothing  further  was  left  for  them  to 
consider.  There  is  variance  in  the  decisions  of  the  courts 
upon  the  point  here  involved.     The  following  cases  hold 
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that  it  is  Dot  negligence  per  se  for  one  to  get  off  a  train 
on  the  side  opposite  the  platform,  but  that  such  fact  is 
a  question  for  the  jury,"  in  connection  with  other  physical 
conditions  proven.  McQuilken  v.  Central  Pacific  R.  R. 
Co.,  64  Cal.  463  (2  Pac.  46) ;  Chicago,  M.  &  St.  P.  Ry 
Co.  v.  Lowell,  151  TL  S.  209  (14  Sup.  Ct.  281)  ;  Robos- 
ielli  v.  New  York,  N.  II.  «£•  H.  R.  R.  Co.,  33  Fed.  796 ; 
Pbpper  v.  New  York  Central,  etc.,  R.  R.  Co.,  13  Hun, 
625. 

The  doctrine  of  the  above  cases  is  in  harmony  with  the 
uniform  holding  of  this  court  that  contributory  negligence 
is  generally  a  question  for  the  jury.  For  ihese  reasons, 
we  believe  the  giving  of  the  instruction  was  error. 

We  do  not  deem  it  necessary  to  discuss'  other  alleged  er- 
rors. Respondent  contends  that  this  court  should  not  ap- 
proach the  consideration  of  error  upon  the  instructions, 
but  should  hold  that  the  motion  for  non-suit  should  have 
been  granted  under  appellant's  testimony.  The  follow- 
ing appears  in  appellant's  testimony : 

"Q.     How  old  are  you  ? 

A.  I  am,  ninety-one.  I  have  been  in  my  ninety-second 
ance  the  first  day  of  July. 

Q.  When  the  train  stopped  at  Walla  Walla,  state  to 
the  court  and  jury  what  van  did  in  the  way  of  getting 
off!  " 

A.  When  I  got  in  there,  there  was  some  considerable 
confusion  to  get  out  of  the  train.  They  were  scrambling 
owt  on  both  sides,  so  there  was  no  show  to  get  out  from  that 
ride  without  standing  there.  I  said  I  wanted  to  get  out  be- 
cause I  was  old.  I  wanted  to  go  so  I  could  walk  quick 
with  the  crowd,  for  I  could  not  see  so  well  as  the  rest, 
I  was  old  and  too  crippled  to  come  behind.  The  con- 
ductor—I  suppose  it  was  the  conductor — he  said :  'Walla 
™,UV  that  is  why  I  took  him  to.be  the  conductor.  He 
said:   'There  is  a  place  you  can  eet  out  without  fear.'  I 
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looked  at  it  and  went  down.  He  helped  me  down.  When 
I  got  down,  I  said:  'There  is  no  platform  here.'  'No,' 
he  said,  'you  are  on  the  other  side  of  the  platform.'  'Well,' 
said  I,  'I  want  to  get  on  the  platform.  I  can't  see  the 
ground.  The  ground  looks  dark  to  ma'  It  was  very 
dark.  He  said,  'You  will  have  to  go  way  around  and  cross 
there,'  or  wait  until  the  train  went  off.  He  showed  me 
which  way  to  go  around  the  car.  I  started  down  that 
way,  and  went  down,  as  I  supposed — down  along, — when 
I  got  down  opposite  that  thing  that  hauls  coal.  That  was 
the  car  that  was  there,  I  could  not  see  any  thing.  It  was 
very  dark.  I  stood  there  for  a  minute  or  two.  I  don't 
know  how  long.  The  first  I  knowed,  the  train  was  gone. 
Where  it  had  gone,  I  don't  know.  I  was  afeared  if  I  took 
many  steps  I  would  be  run  over  by  the  train.  I  stood  for 
'  quite  a  bit.  Then  I  stepped  a  few  steps.  How  many  I 
don't  know.  I  cannot  exactly  tell.  But  I  got  down  below 
the  platform,  where  I  supposed  it.  was.  Then  I  turned 
around  to  go  back,  and  I  struck  some  kind  of  a  platform. 
I  crawled  upon  it.  I  hollered  for  help  three  times  as 
hard  as  I  could  holler.  I  got  upon  the  platform  and  I 
stepped  around  carefully,  feeling  with  my  cane,  and  all 
at  once  I  slipped  off,  and  went  onto  my  knee  and  elbow, 
and  then  I  hollered  'Murder !'  as  hard  as  I  could  holler." 

The  court  properly  denied  a  non-suit  upon  the  above 
testimony,  but,  for  reasons  above  given,  the  judgment  is 
reversed  and  the  cause  remanded,  with  instructions  to 
grant  a  new  trial. 

Reavis,  C.  J.,  and  Fcllehton,  Moont,  White,  An- 
ders and  Dunbar,  JJ.,  concur. 


CLARK  v.  ELTINGE. 


[No.  SMS.     Decided  Jul;  26,  1902.] 

William  A.  Clark  et  vl.,  Appellants,  v.  Chari.es  S. 
Eltihqe  et  ux.,  Respondents. 

APPEAL — NOTICE   IN    CASE    OF    SEVERAL    JUDGMENTS. 

The  fact  that  a  judgment  consists  of  several  parts,  In  that 
It  makes  separate  awards  In  favor  of  several  defendants,  would 
not  require  plaintiff  to  give  distinct  notices  of  appeal  from  the 
several  Judgments  rendered. 

IKTEBSBT PRESUMPTION  AS  TO  LEGALITY. 

Refusal  to  permit  plaintiffs  to  prove  the  statute  of  Montana 
showing  the  rate  of  Interest  allowable  on  contracts  was  not 
error,  when  the  rate  contracted  for  was  lawful  under  the  laws  of 
this  state,  and  therefore  presumptively  lawful  under  the  laws  of 
the  place  where  made;  and  the  fact  that  they  had  alleged  the 
lawfulness  of  the  rate  under  the  laws  of  Montana,  which  had 
been  answered  by  a  general  denial,  would  not  raise  a  material 
issue  which  It  would  be  incumbent  upon  plaintiffs  to  sustain  by 
proof. 

ACTION  OH  MOTE  —  DCFENSES. 

In  an  action  to  recover  a  balance  due  upon  a  promissory  note, 
after  the  foreclosure  In  another  state  of  the  mortgage  securing 
it.  It  was  error  for  the  court  to  withdraw  the  case  from  the  Jury 
because  of  plaintiffs'  failure  to  show  that  the  property  had  been 
disposed  of  in  a  lawful  manner  and  the  proceeds  duly  applied 
upon  the  note,  since  the  questions  of  whether  the  note  had 
been  paid  In  whole  or  In  part,  or  whether  there  were  other  legal 

reasons  why  the  plaintiffs  should  not  recover,  where  matters  of 

Must. 

SAM  —  WOTE   AS    PARTY. 

In  an  action  upon  a  promissory  note  executed  by  the  husband 
Hone  the  wife  la  a  proper  party,  for  the  purpose  of  determin- 
ing whether  the  judgment  should  be  enforclble  against  com- 
"ronlty  property. 

SAME  —  Bhes   PRESUMED  TO   BE  COMMUNITY   DEBT. 

In  an  action  in  this  state  upon  a  promissory  note  executed 
in  the  state  of  Montana  by  the  husband  alone,  for  money  bor- 
rowed for  the  purpose  of  buying  a  lot  and  erecting  a  house  there- 
on which  was  used  by  his  family  as  a  home,  the  debt  will  be  pre- 
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sumed  to  be  a  community  debt.  In  the  absence  of  proof  of  the 
Montana  law  showing  the  contrary,  and  Judgment  thereon  may 
be  enforced  against  the  community  property  of  defendants  In  this 
state. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leaitoeb  H.  Pratheb,  Judge.     Reversed. 

Roote  t&  Clark  and  B.  C.  Mosby,  for  appellants. 
Stoll  &■  M'acdonaid,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fullerton,  J. — This  is  an  action  upon  a  promissory 
note  In  their  complaint  the  appellants  alleged,  in  sub- 
stance, that  the  respondents  were  at  all  the  times  named 
in  the  complaint  husband  and  wife ;  that  on  the  2d  day  of 
January,  1880,  the  respondent  Charles  S.  Eltinge,  in  the 
city  of  Butte,  in  the  then  territory  of  Montana,  made 
and  delivered  to  the  firm  of  Clark  &  Larabie  the  note  in 
suit,  whereby  he  promised  to  pay  to  that  firm  $4,270, 
twelve  months  after  date,  with  interest  at  the  rate  of 
eight  per  centum  per  annum  from  date  until  paid;  that 
at  the  time  of  the  execution  and  delivery  of  the  note  it 
was  allowable,  under  the  laws  of  Montana,  for  the  con- 
tracting parties  to  agree  upon  the  payment  of  any  rate  of 
interest  whatsoever ;  that  the  note  had  been  subsequently 
duly  assigned  to  the  appellants,  who  are  now  the  owners 
thereof ;  that  the  consideration  for  the  note  was  used  for 
the  joint  benefit  of  both  the  respondents;  that  the  respond- 
ents, at  the  time  and  place  of  the  execution  of  the  note, 
and  in  order  to  secure  the  payment  thereof,  executed  and 
delivered  to  the  payees  named  therein  a  mortgage  upon 
certain  real  property  situated  in  the  city  of  Butte,  state 
of  Montana,  a  copy  of  which  is  attached  to  the  complaint ; 
that  the  conditions  of  the  mortgage  were  not  performed, 
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and  because  thereof  the  appellants  on  or  about  the  19th 
day  of  November,  1898,  began  an  action  in  the  district 
eourtof  the  second  judicial  district  of  the  state  of  Montana  to 
foreclosethesame;'<thatpursiiantto  the  decree  rendered  on 
the  4th  day  of  February,  1899,  in  said  action  of  foreclos- 
ure, the  mortgaged  subject  was  duly  sold  on  the  8th  day 
of  March,  1899,"  and  the  proceeds  of  the  sale  duly  cred- 
ited upon  the  note;  that  after  deducting  the  amount  so 
credited,  and  other  payments  made  thereon,  there  was  a 
balance  due  of  $1,688.88,  for  which  sum  judgment  is 
demanded  against  the  respondents,  to  be  satisfied  out  of 
their  community  property. 

The  respondents  appeared  jointly,  first  demanding  a 
hood  for  costs,  and  afterwards  moving  that  certain  parts 
of  the  complaint  be  made  more  definite  and  certain,  and 
that  certain  other  parts  be  stricken,  as  frivolous,  irrel- 
evant, and  immaterial.  On  the  disposition  of  the  motions, 
they  demurred  severally  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrers  were  overruled,  whereupon  they  an- 
swered separately ;  the  answer  of  Josephine  Eltinge  being 
in  admission  of  her  relationship  to  her  co-respondent,  the 
execution  and  delivery  of  the  mortgage,  and  a  general  de- 
nial of  the  other  allegations  of  the  complaint.  The  other 
respondent  answered,  admitting  his  relationship  to  his 
co-respondent,  the  execution  and  delivery  of  the  note  and 
mortgage,  and  denying  generally  all  other  allegations  of  the 
complaint.  He  also  answered  by  an  affirmative  plea, 
in  which  he  alleged  that  the  mortgaged  property  had  been 
turned  over  to  the  appellants  on  March  1,  1892,  with  the 
understanding  that  he  should  receive  a  credit  upon  the 
note  sued  upon  for  the  use  and  occupation  of  the  property, 
which  use  and  occupation  he  alleged  to  be  of  the  value  of 
*35  per  month, — a  total  of  $1,680,— and  that  no  part  of 


Opinion  or  the  Court— Fullebtoh,  J.        [29  Wash. 

the  same  had  been  credited  on  the  note  or  paid  to  him, 
"by  reason  whereof  said  note  and  mortgage  are  fully 
paid."  A  reply  was  filed  to  the  affirmative  defense,  in 
which  it  was  admitted  that  the  respondents  had  author- 
ized the  appellants  to  collect  the  rents  of  the  mortgaged 
premises,  and  apply  the  same,  lees  the  necessary  costs  for 
repairs,  taxes,  and  premiums  on  insurance,  upon  the  note ; 
averring  that  this  had  been  done,  and  due  credit  given 
therefor  in  the  allegations  of  payment  set  out  in  the  com- 
plaint. 

The  trial  was  had  before  the  court  and  a  jury.  The  ap- 
pellants first  offered  in  evidence  a  certain  section  of  the 
statutes  of  Montana  in  force  at  the  time  of  the  execution 
of  the  note.  The  offer  was  objected  to  and  sustained  for 
the  reason  that  the  section  of  the  statutes  offered  had 
not  been  set  out  in  the  complaint  They  next  introduced 
the  deposition  of  the  appellant  Clark.  He  identified  a 
certain  note  as  being  the  note  in  suit,  and  testified  that 
it  had  been  duly  assigned  by  the  payees  named  therein 
to  the  appellants;  that  certain  payments,  enumerating 
them,  had  been  made  thereon,  but  nothing  more;  testi- 
fying further,  that  the  respondent  Charles  S.  Eltinge 
had  given  the  appellants  an  order  to  collect  the  rents  from 
the  mortgaged  premises,  pay  taxes,  insurance,  and  make 
whatever  repairs  were  necessary,  and  credit  the  remainder 
of  such  rents  upon  the  note,  and  that  certain  of  the  pay- 
ments so  credited  had  been  derived  through  that  source. 
He  also  testified  that  Mr.  Eltinge  was  in  the  employ  of 
the  appellants  at  the  time  the  note  was  executed,  and  that 
they  advanced  him  the  money  to  buy  a  lot  and  build  a 
house;  that  the  money  was  credited  to  his  account  at  the 
lime,  and  afterwards  used  by  him  for  that  purpose;  and 
that  Eltinge,  with  his  family,  resided  for  some  time  in 
the  house   so  erected,   being  the  property  mortgaged   to 
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secure  the  note.  There  was  also  attached  to  his  deposi- 
tion a  statement  of  the  account,  to  the  correctness  of  which 
he  testified,  showing  in  detail  the  several  Bums  collected 
as  rents  of  the  premises,  the  amount  of  taxes,  costs  for 
repairs,  and  insurance,  and  the  balances  to  be  credited 
upon  the  note.  The  appellants  then  offered  a  duly  certi- 
fied copy  of  the  decree  of  the  district  court  of  Montana 
Filtered  in  the  foreclosure  suit  brought  upon  the  mortgage 
given  to  secure  the  note;  saying  that  they  purposed  fol- 
lowing it  with  the  order  of  Bale  and  return  of  the  sheriff 
thereunder,  for  the  purpose  of  showing  that  the  proceeds 
of  the  sale  of  the  mortgaged  property  had  been  duly 
credited  upon  the  note.  This  evidence  was  rejected  by  the 
court,  on  the  objection  of  the  respondents,  for  the  reason,  as 
stated  by  the  court,  that  payment  was  a  defense,  and,  if 
the  respondents  claimed  more  credit  than  they  had  re- 
ceived, the  burden  was  upon  them  to  show  it.  The  appel- 
lants then  rested,  whereupon  the  respondents  interposed 
a  challenge  to  the  sufficiency  of  the  evidence  to  justify  a 
verdict.  This  challenge  was,  after  argument,  sustained. 
A  separate  judgment  was  thereupon  entered  in  favor  of 
each  of  the  respondents,  from  which  this  appeal  is  taken. 
The  respondents  move  to  dismiss  the  appeal  for  the 
reason  that  but  one  notice  of  appeal  was  given.  It  is 
argued  that,  inasmuch  as  there  was  a  separate  judgment 
in  favor  of  each  defendant,  that  two  distinct  notices  of 
appeal  were  necessary,  each  specifying  the  particular 
judgment  from  which  the  appeal  is  taken.  We  think,  how- 
ever, that  the  objection  is  not  well  taken.  Two  distinct 
appeals  could  not  have  been  taken  and  prosecuted  by  the 
appellants  from  the  several  judgments  rendered.  So  far 
■>  the  appellants  are  concerned,  there  was  but  one  final 
judgment,  and  but  one  notice  of  appeal  was  necessary, 
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although  that  judgment  may  have  consisted  of  several 
parts. 

The  appellants  assign  error  upon  the  refusal  of  the 
court  to  permit  them  to  introduce  the  section  of  the  stat- 
ute.of  Montana.  While  the  record  does  not  disclose  it, 
it  appears  from  the  briefs  that  the  purpose  of  this  was 
to  show  that  the  rate  of  interest  contracted  for  in  the 
note  was  not  usurious  under  the  laws  of  Montana  at  the 
time  the  contract  was  made.  But  this  evidence  was  right- 
fully rejected,  if  not  for  the  reason  assigned  by  the  court, 
on  the  ground  of  its  immateriality.  The  rate  of  interest 
was  not  usurious  under  the  laws  of  this  state  in  force  when 
the  contract  was  made,  or  under  those  in  force  when  the 
action  was  instituted.  Contracts  to  pay  interest,  if  lawful 
under  the  laws  of  the  state  where  the  contract  is  sought 
to  be  enforced,  are  presumed  to  be  lawful  under  the  laws 
of  the  place  where  made ;  and  it  was  not  incumbent  upon 
the  appellants,  in  order  for  them  to  recover,  either  to 
allege  or  prove  that  the  specific  rate  provided  for  in  the 
note  complained  upon  in  this  action  was  not  usurious 
under  the  laws  of  Montana.  Nor  did  they  take  such  a 
burden  upon  themselves  by  the  general  allegation  in  the 
complaint  to  the  effect  that  under  the  laws  of  Montana 
it  was  lawful  for  parties  to  contract  for  the  payment  of 
any  rate  of  interest,  although  a  general  denial  thereof  was 
made  in  the  answer.  It  is  only  the  material  allegations 
of  the  complaint  that  are  put  in  issue  by  a  general  denial. 

The  judgments  in  favor  of  the  respondents  seem  to  have 
been  based  by  the  trial  court  upon  the  ground  that  the 
real  property  mortgaged  had  been  turned  over  to  the  ap- 
pellants in  trust,  for  the  purpose  of  being  disposed  of 
by  them  in  satisfaction  of  the  amount  due  upon  the  note ; 
the  court  holding  the  appellants  could  not  recover  for 
any  alleged  balance  due  thereon  until  they  had  first  shown 
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diat  the  property  had  been  disposed  of  in  a  lawful  man- 
ner, and  the  proceeds  thereof  duly  applied  upon  the  note, 
and  that  it  was  not  a  sufficient  showing  of  disposition  of 
the  property  for  the  parties  to  introduce  a  decree  of  a 
court  of  the  place  where  the  property  was  situated,  and 
Ike  proceedings  had  thereunder,  but  that  ihey  must  go 
further,  and  allege  and  prove  not  only  the  record  of  the 
court  entering  the  decree,  but  sufficient  of  the  law  of  the 
plice  to  show  that  Buch.  court  had  jurisdiction  of  the 
subject-matter  of  the  suit,  and  of  the  thing  over  which 
it  sought  to  adjudicate.  But  whether  the  conclusions  of 
law  drawn  by  the  court  would  be  correct,  upon  the  state 
nl  facts  which  it  finds  to  exist,  we  shall  not  stop  to  inquire, 
*s  we  are  unable  to  find  anything  in  the  record  which 
sustains  such  a  state  of  facts.  While  the  complaint  eon 
tains  much  immaterial  matter,  it  is  plain  that  the  purpose 
and  the  sole  purpose  of  the  allegations  concerning  the 
mortgage  is  to  show  the  Bource  of  certain  of  the  credits 
given  upon  the  note.  It  falls  far  short  of  alleging  that 
the  appellant  had  received  the  mortgaged  property  in 
trust  to  be  disposed  of  in  satisfaction  of  the  mortgage 
debt.  Xor  does  the  reply  contain  or  admit  such  an  alle- 
gation. It  is  there  admitted  that  the  appellants  had  au- 
thority, under  a  contract  with  one  of  the  respondents,  to 
collect  and  apply  the  rents  of  the  premises  upon  the  mort- 
gage debt,  but  this  is  not  an  admission  that  they  had 
authority  to  dispose  of  the  fee  of  the  mortgaged  property 
for  tint  purpose.  And  this  is  in  accord  with  the  proofs. 
The  witness  for  the  appellants  testifies  that  the  appel- 
lants had  a  contract  to  collect  rents  only,  and  denies  that 
they  had  authority  to  make  disposition  of  the  property, 
other  than  what  was  conferred  hy  the  mortgage  itself. 
The  trust,  therefore,  if  one  existed,  would  apply  to  the 
rentaonly;  and  if  it  be  conceded  that  the  appellants  must 
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account  for  these,  as  a  prerequisite  to  their  right  to  re- 
cover a  balance  due  upon  the  note,  they  have  so  accounted. 
The  action  itself  was  a  simple  one.  In  order  to  put  the 
respondents  upon  the  defense,  it  was  enough  for  the  ap- 
pellants to  allege  and  prove  the  making  and  delivery  of 
the  note,  their  ownership  of  it,  the  fact  that  the  respond- 
ents were  husband  and  wife,  and  that  the  debt  was  a 
community  debt  under  the  laws  of  this  state.  Whether 
the  note  had  been  paid,  in  whole  or  in  part,  or  whether 
there  were  other  legal  reasons  why  the  appellants  could 
not  recover,  were  matters  of  defense,  which-  the  respond- 
ents must  allege  and  prove  in  order  to  avail  themselves 
of  them.  It  did  not  devolve  upon  the  appellants  to 
negative  such  defenses  in  advance  of  their  assertion.  As 
to  the  defendant  Charles  S.  Eltinge,  therefore,  we  are 
of  the  opinion  that  the  court  erred  in  taking  the  case 
from  the  jury. 

As  to  the  respondent  Josephine  D.  Eltinge  an  addi- 
tional question  is  suggested.  Although  she  did  not  join 
in  the  execution  of  the  note,  she  was  made  a  party  de- 
fendant for  the  purpose  of  having  the  status  of  the  judg- 
ment, should  one  be  obtained,  determined ;  that  is  to  say, 
for  the  purpose  of  having  it  determined  whether  tiie 
judgment  could  be  executed  as  a  judgment  for  a  commu- 
nity debt,  or  whether  it  could  only  be  executed  as  a  judg- 
ment for  the  separate  debt  of  the  husband.  For  this 
purpose  she  was  a  proper  party.  McDonough  v.  Craig, 
10  Wash.  239  (38  Pac.  1034)  ;  Qwnd  v.  Parlce,  15  Wash. 
S9S  (46  Pac.  408).  The  question,  then,  is,  did  the  proofs 
make  a  prima  facie  case  against  her?  It  wp.s  shown  that 
the  consideration  for  the  note  was  money  borrowed  and 
used  for  the  purpose  of  buying  a  lot,  and  erecting  a 
house  thereon  for  the  respondents  and  their  family,  and 
that  the  house,  when  erected,   was  so  actually  used  by 
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ihem.  Had  the  transaction  occurred  in  this  state,  the 
debt,  unquestionably,  would  have  been  a  community  debt. 
As,  however,  the  transaction  occurred  in  Montana,  the 
nature  of  the  debt,  whether  it  be  the  community  debt  of 
the  husband  and  wife,  or  the  separate  debt  of  the  hus- 
band, must  be  determined,  under  the  rule  of  the  cage  of 
La  Belle  ».  Woolery,  14  Wash.  70  (44  Pac  115,  53  Am. 
St  Rep.  855),  by  the  laws  of  Montana.  But  these  laws 
ire  not  before  us.  We  must  therefore  presume  them  to 
be  the  same  as  our  own.  As  this  rule  applies  to  the 
statute  law  of  the  state,  as  well  as  to  the  common  law,  it 
follows  that  the  debt  sued  upon  is  a  community  debt,  and 
that  a  judgment  obtained  thereon  can  be  enforced  against 
the  community  property  of  the  respondents  in  this  state. 
The  respondents  have  cited  the  case  of  Teaton  v.  Eagle 
OH  £  Refining  Co.,  4  Wash.  183  (29  Pac.  1051),  as 
maintaining  the  rule  that  there  is  no  presumption  that 
the  statute  law  of  a  sister  state  is  the  same  as  the  statute 
law  of  our  own  state.  In  the  main  opinion  in  that  case 
such  a  rule  was  announced,  but  on  rehearing  the  court 
withdrew  what  it  had  said  upon  the  question,  and  left  it 
open  for  the  future  determination  of  the  court.  The 
question  was  afterwards  met  and  determined  in  conso- 
nance with  what  is  Bsid  here  in  the  late  ease  of  Gimder- 
tonv.  Owiderson,  25  Wash.  459  (65  Pac  791).  Nor  is 
this  case  inconsistent  with  the  case  of  La  Selle  v.  Woolery, 
supra.  In  that  case,  as  will  be  observed  by  a  reference 
to  the  former  opinion  (La  Selle  v.  Woolery,  11  Wash. 
337,  39  Pac.  663,  32  L.  R.  A.  73)  the  laws  of  Wiscon- 
Wi  upon  which  the  decision  is  based  were  set  out  in  the 
pleading}. 

The  judgments  appealed  from  are  reversed,  and  the 
wise  remanded  for  a  new  trial. 

Ekavib,  C.  J.,  and    Hadlet,    White,    Anders    and 
Moiraij  JJ.,  concur. 
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[No.  4187.      Decided  July  28,  1602.] 

L.  B.  Hastings,  Appellant,  v.  Anacobtes  Packing  Com- 
pany  et  al.,  Respondents. 

COBPOBATIONS CITIZENSHIP OWNEBBHIF  Or  STOCK  BY  ALIENS. 

A  corporation  organized  and  existing  under  and  by  virtue  of 
the  laws  of  this  statfi,  which  authorise  "any  two  or  more  per- 
sons" to  organize  a  corporation  but  nowhere  requires  that  the 
Incorporators,  nor  the  holders  of  a  majority  of  the  capital  stock, 
shall  be  citizens  of  the  state  or  of  the  United  States,  Is  not  an 
alien  merely  because  a  majority  of  Its  capital  stock  Is  owned 
by  aliens,  but  is  a  domestic  corporation. 

SAUK FISHINO    SITE    NOT   SEAL   ESTATE. 

The  constitutional  provision  (Art.  2,  £33)  prohibiting  cor- 
porations, the  majority  of  whose  stock  is  held  by  aliens,  from  ac- 
quiring the  ownership  of  lands  in  this  state  places  no  restric- 
tion upon  the  granting  of  Ashing  licenses  to  such  corporations, 
since  the  license  authorized  under  our  statutes  is  merely  a  rov- 
ing license  for  a  limited  period  without'  conferring  any  title  to 
real  property. 

SAME PLACE    OF    BUSINESS. 

The  fact  that  a  Ashing  company  had  its  real  and  active  place 
of  business  outside  of  the  state  during  certain  seasons  of  the 
year,  would  not  make  it  a  non-resident,  where  It  had  otherwise 
fully  complied  with  the  requirements  of  our  corporation  laws, 
nor  would  such  fact  Justify  the  seizure  of  Its  fishing  site  by  a 
stranger. 


FISHING      BIGHTS  —  CONTEST      BETWEEN      LOCATORS PI 

Where  defendant  could,  under  the  statute,  lawfully  operate 
three  fishing  sites,  a  general  allegation  that  it  operated  more 
than  three  Is  not  sufficiently  specific  to  authorize  the  Introduc- 
tion of  evidence  showing  that  any  particular  one  was  being  un- 
lawfully operated. 

SAME. 

An  affirmative  defense  contained  in  the  reply  to  the  effect  that 
defendant  had  abandoned  a  fishing  site  during  a  certain  fishing 
season  was  properly  overruled,  where  the  Issue  raised  by  defend- 
ant's answer  was  to  the  effect  that  it  had  maintained  its  lo- 
cation during  such  season. 
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OF    STATUTE    BT    UCIHBI* —  UTECT. 

A  private  Individual  cannot  profit  by  the  (allure  of  a  licensee 
under  the  fishing  laws  of  the  state  to  perform  the  duties  en- 
joined by  law,  until  the  state  has  declared  a  forfeiture  of  rights 
under  his  license. 

WIHTJB8    EUOK IlfFBOFXX    ADMISSION    OT    IVIBEBOB. 

The  admission  of  Incompetent  evidence  In  an  action  of  eqult- 
Mt  cognizance,  which  1*  triable  de  novo  on  appeal.  Is  not  ground 
(or  reversal. 

Appeal  from  Superior  Court,  San  Juan  County. — Hon. 
George  A.  Joiner,  Judge.     Affirmed. 

Sweeney,  French^  <6  Steiner,  for  appellant. 

Dorr  &  Hadley  and  Kerr  16  McCord,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fullerton,  J. — This  is  a  contest  over  a  fishing  site. 
In  his  complaint,  the  appellant,  who  was  plaintiff  below, 
after  alleging  the  due  incorporation  of  the  respondent 
Anacortes  Packing  Company  under  and  by  virtue  of  the 
laws  of  the  state  of  Washington,  further  alleged  that  he 
was  the  owner  of  a  certain  pound  net  fishing  license  is- 
sued to  him   by  the  fish   commissioner  of  the  state  of 
Washington,  and  by  reason  thereof  was  authorized  to  lo- 
cate a  pound  net  in  any  of  the  waters  of  Puget  Sound, 
wherein  pound  nets  were  not  especially  prohibited  by  law ; 
that  on  the  6th  day  of  April,  1901,  while  such  license 
was  in  full  force,  he  located  a  fishing  site  in  the  waters 
of  Puget  Sound,  at  or  near  the  southwest  point  of  San 
Juan  Island,  known  as  "Salmon  Banks,"  by  driving  piles 
Md  posting  his  license  number  thereon  in  the  manner  re- 
quired by  statute ;  that  thereafter  he  caused  the  site  to 
he  surveyed,  and  a  plat  thereof  made  and  filed  with  the 
nsh  commissioner ;  that  on  or  about  the  15th  day  of  April, 
MM,  the  respondents  wrongfully,   willfully,   and   mali- 

1S-2B  Warti. 
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ciously  entered  upon  his  location,  removed  one  of  the 
piles  placed  thereon  by  him,  and  then  and  there  proceeded 
to  drive  other  piles  preparatory  to  the  construction  of  a 
fish  trap  thereon,  and  attempted  to  appropriate  the  site 
to  their  own  lise  and  exclude  him  therefrom ;  that  the 
respondents'  entry  thereon  was  wrongful,  willful,  and 
malicious,  and  to  his  damage  in  a  large  sum.  Injunctive 
relief  was  demanded. 

The  answer  of  the  respondent  Winch  was,  in  effect,  a 
disclaimer  of  interest.  The  respondent  Anacortes  Pack- 
ing Company  answered,  denying  the  material  allegations 
of  the  complaint ;  admitting,  however,  its  due  incorpora- 
tion; that  the  appellant  had  driven  piles  on  the  site  as 
alleged,  and  posted  a  number  thereon ;  and  that  it  on  or 
about  the  15th  of  April,  1901,  entered  on  the  site  in 
question,  and  proceeded  to  drive  piles  preparatory  to  con- 
structing a  trap  for  the  fishing  season  of  1901, — -averring 
that  such  entry  was  of  right  Further  answering  by  'way 
of  a  cross  complaint  it  alleged  that  the  fishing  site  in 
question  was  first  located  by  its  predecessor  in  interest, 
as  early  as  the  beginning  of  the  fishing  season  of  1896, 
and  that  such  site  had  been  continuously  occupied  and 
fished  by  its  predecessor  in  interest  and  itself  during  the 
fishing  seasons  from  that  time  down  to  the  present  time, 
under  successive  fishing  licenses  issued  by  the  fish  com- 
missioner of  the  state  of  Washington;  that  on  the  26th  of 
April,  1900,  it  procured  from  the  fish  commissioner  a 
pound  net  license,  numbered  856,  and  shortly  after  that 
date  relocated  the  site  in  question,  by  driving  piles  and 
posting  its  license  number  thereon  as  required  by  law; 
that  thereafter,  and  before  the  fishing  season  of  1900 
opened,  it  constructed  a  pound  net  trap  on  the  site,  and 
fished  the  same  during  the  entire  fishing  season  of  1900 ; 
ihat  it  had  since  the  close  of  the  fishing  season  of  1900 
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continuously  maintained  upon  the  site  piles  marking  the 
location,  and  kept  its  license  number  posted  thereon,  and 
that  the  site  was  so  marked  at  the  time  of  the  appellant's 
entry  thereon  on  April  6,  1901 ;  that  the  entry  of  the  ap- 
pellant was  wrongful,  malicious,  and  unlawful,  and  was 
made  with  full  knowledge  of  the  fact  that  the  respondent 
was  then,  and  had  been  for  many  years  last  past,  in 
open  and  notorious  possession  of  the  same.  It  further 
alleged  that  at  the  time  of  such  entry  the  lead  of  its  old 
trap  was  in  existence,  clearly  marking  and  defining  the 
location  of  the  site,  and  that  its  camp  buildings  were 
then  located  upon  the  shore,  immediately  abutting  upon 
the  Sailing  ground.  It  further  alleged  its  due  incorpora- 
tion under  the  laws  of  the  state,  that  it  was  not  the  owner 
of  more  than  three  pound  net  fishing  licenses  issued  by 
the  fish  commissioner,  and  that  the  trap  location  was  in 
lawful  waters.   '  It  also  prayed  for  injunctive  relief. 

For  reply,  the  appellant  denied  generally  the  allega- 
tions of  the  cross  complaint,  save  the  due  incorporation 
of  the  respondent,  and  set  up  three  affirmative  defenses. 
In  the  first  of  these  it  is  alleged  that  a  large  majority  of  the 
shares  of  the  capital  stock  of  the  respondent,  practically 
all,  were  owned  and  held  by  the  respondent  R.  V.  Winch 
and  one  George  E.  Bower,  and  that  neither  Winch  nor 
Bower  were  or  ever  had  been  citizens  of  the  United  States ; 
that  nominally  the  principal  place  of  business  of  the  re- 
spondent was  at  Anacortes,  in  this  state,  but  that  its  real 
and  active  place  of  business,  except  for  a  few  months  in 
each  year,  was  at  Vancouver,  British  Columbia ;  and  that 
the  respondent  had,  contrary  to  law,  during  the  fishing 
season  of  1900,  owned,  operated,  and  taken  fish  from 
some  twelve  different  fishing  sites  under  licenses  obtained 
from  the  fish  commissioner,  "taken  out  in  the  names  of 
different  parties  for  the  use  and  benefit  of  said  Anacortes 
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Packing  Company."  The  second  and  third  affirmative 
defenses  were  aa  follows : 

"For  a  second,  further,  separate,  and  distinct  defense 
to  the  answer  and  cross-complaint  of  the  defendant  the 
Anaeortea  Packing  Company,  plaintiff  alleges:  First, 
That  if  defendant,  the  Anacortes  Packing  Company,  made 
any  location,  or  constructed  any  trap,  under  license  num- 
ber 856  between  the  26th  day  of  April,  1900,  and  the 
institution  of  this  suit,  the  defendant  has  forfeited  all 
right  to  said  location  under  said  license  number  856  prior 
to  the  institution  of  this  suit,  for  the  reason  that  said 
defendant  failed  to  construct  a  trap  and  to  h'sh  said  loca- 
tion for  and  during  the  fishing  season  of  1900,  as  pro- 
vided by  law. 

"For  a  third,  separate,  and  distinct  defense  to  the  an- 
swer and  cross-complaint  of  the  defendant  the  Anacortes 
Packing  Company,  plaintiff  alleges:  First-,  That  if  de- 
fendant the  Anacortas  Packing  Company  took  fish  from 
any  fish  trap  or  fishing  location  in  the  waters  of  Puget 
Sound  Fishing  District  during  the  fishing  season  of  1900, 
or  if  said  the  Anacortes  Packing  Company  fished  said 
location  during  the  fishing  season  of  1900,  under  license 
numbered  856,  it  did  so  in  violation  of  the  laws  of  the 
state  of  Washington,  and  specially  in  violation  of  the 
Acts  of  1899,  section  6,  published  in  the  Session  Laws 
of  the  state  of  Washington  at  page  198  et  seq.,  and  which 
said  Act  was  approved  on  the  13th  day  of  March,  1899; 
and  whatever  rights  the  defendant  the  Anacortes  Packing 
Company  claims  to  have  acquired  to  the  location  de- 
scribed in  the  answer  and  cross-complaint  of  said  defend- 
ant, were,  if  acquired  at  all,  so  acquired  while  de- 
fendant was  engaged  in  the  violation  of  Baid  above  named 
section  of  said  act  of  March  13,  1899." 

Demurrers  were  interposed  and  sustained  to  these  af- 
firmative defenses,  and  the  cause  tried  upon  the  remain- 
ing issues,  resulting  in  a  judgment  for  the  respondent, 
enjoining  the  appellant  from  entering  upon  or  in  anywise 
interfering  with  the  fishing  site  in  dispute. 
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The  appellant  has  assigned  as  error  the  rulings  of  the 
court  sustaining  demurrers  to  the  affirmative  matters  set 
oat  in  his  reply.  Taking  these  up  in  their  order,  he  con- 
tends that  no  one  but  a  citizen,  whether  a  natural  person 
or  a  corporation,  can  lawfully  acquire  a  fishing  license, 
or  lawfully  locate  thereunder  a  fishing  site  in  any  of  the 
waters  of  this  state,  and  that  a  corporation,  although  in- 
corporated within  and  by  virtue  of  the  laws  of  this  state, 
is  not  a  citizen  of  the  state  if  a  majority  of  its  capital 
stock  is  owned  by  aliens;  and  hence,  he  argues,  it  was 
error  on  the  part  of  the  trial  court  to  deny  him  the  right 
to  show  that  a  majority  of  the  capital  stock  of  the  respond- 
ent Anacortes  Packing  Company  was  held  by  aliens.  It  is 
strenuously  urged  by  the  respondent  that  these  are  ques- 
tions which  the  state  only  can  raise.  But  this  question, 
and  the  further  question,  viz.,  whether  any  person  other 
•Jian  a  citizen  of  the  state  may  lawfully  obtain  a  fishing 
license,  and  locate  a  fish  trap  thereunder,  we  have  not 
found  it  necessary  to  consider,  and  do  not  decide,  as  the 
view  we  have  taken  of  the  appellant's  second  proposition 
concludes  the  question  against  him.  We  cannot  agree 
that  a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  this  state  is  an  alien  because  a  ma- 
jority of  its  capital  stock  is  owned  by  aliens.  Subject  to 
the  limitations  imposed  by  the  constitution,  the  power  of 
the  legislature  to  prescribe  who  may  and  who  may  not 
form  a  corporation,  the  powers,  privileges,  immunities, 
and  status  of  such  corporation  when  formed,  is  plenary ; 
and  the  courts  are  without  power  to  engraft  upon  it  con- 
ditions and  limitations  not  warranted  by  the  law  author- 
iring  its  creation.  Thelegislatureof  this  state  has  by  general 
law  authorized  the  formation  of  corporations  to  engage  in 
the  business  for  which  the  respondent  corporation  was  organ- 
ized to  engage  in.  Theact,  after  providing  generally  the  pur- 
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poses  for  which  corporations  may  he  organized,  further 
provides  that  "any  two  or  more  persons"  may  organize 
a  corporation,  for  one  or  more  of  such  purposes  (Ballinger'B 
Code,  §  4260  et  seq.)  It  nowhere  requires  that  the  incor- 
porators shall  he  citizens  of  the  state  or  of  the  United 
States,  nor  does  it  require  that  the  holders  of  a  majority 
of  the  capital  stock  of  the  corporation  shall  be  citizens 
of  the  state,  or  of  the  United  States.  The  limitations  in 
this  respect  are :  First,  that  a  corporation,  the  majority 
of  whose  stock  is  held  by  aliens  is  prohibited  from  ac- 
quiring the  ownership  of  lands  (Constitution,  art.  2,  § 
33) ;  and,  second,  that  the  corporate  powers  of  the  cor- 
poration shall  be  exercised  by  a  board  of  trustees,  one  of 
whom  shall  be  a  resident  of  the  state,  and  a  majority  citi- 
zens of  the  United  States.  (Ballinger's  Code,  §4255.) 
Neither  of  these  limitations  meet  the  objection  urged  by 
the  appellant  here.  The  license  to  fish  in  the  waters  of 
the  state  which  the  statute  authorizes  the  fish  commis- 
sioner to  issue  is  a  roving  license.  It  runs  only  for  a 
limited  period, — one  year, — and  all  rights  acquired  there- 
under cease  at  the  expiration  of  the  license.  While  under 
it  the  holder  may  locate  and  occupy  exclusively  during  its 
life  a  fixed  location,  he  acquires  no  title  to  real  properly 
in  so  doing.  For  the  legislature,  therefore,  to  permit  a 
corporation,  a  majority  of  the  capital  stock  of  which  is 
held  by  aliens,  to  exercise  this  privilege,  does  not  violate 
the  constitutional  prohibition  against  alien  ownership  of 
lands.  The  language  of  the  constitution  on  this  subject 
is  particularly  restrictive.  After  prohibiting  alien  owner- 
ship of  lands,  it  provides  that  "every  corporation, 
the  majority  of  the  capital  stock  of  which  is  owned  by 
aliens,  shall  be  considered  an  alien  for  the  purposes  of  this 
prohibition," — not  that  it  shall  be  considered  an  alien 
for  all  purposes,  or  for  any  oto.er  purpose  than  the  owner- 
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ship  of  lands.  For  all  other  purposes  a  corporation  or- 
ganized under  the  laws  of  the  state,  a  majority  of  the 
capital  stock  of  which  is  held  by  aliens,  is  a  domestic 
corporation, — a  citizen  of  the  state, — and  has  all  the 
rights  and  privileges  the  law  accords  to  corporations  gen- 
erally. As  such  it  can  lawfully  procure  a  fishing  license 
from  the  fish  commissioner  of  the  state,  and  lawfully 
locate  a  fishing  site  thereunder. 

There  is  no  merit  in  the  contention  that  the  respondent 
corporation  has  its  real  and  active  place  of  business  else- 
where than  in  this  state  for  certain  seasons  of  the  year. 
Such  conduct  neither  makes  it  a  non-resident,  nor  does  it 
violate  the  provision  of  the  statute  requiring  it  to  state 
in  its  articles  of  incorporation  the  city,  town,  or  locality 
in  which  its  principal  place  of  business  is  to  be  located. 
But  if  it  did  either  or  both,  such  act  or  acts  would  not 
justify  the  seizure  of  its  property  by  a  stranger. 

The  sustaining  of  the  demurrer  to  that  branch  of  this 
defense  averring  that  the  respondent  corporation  was  the 
owner  of  more  than  three  fishing  licenses  was  justified  on 
the  ground  that  the  question  there  sought  to  be  raised  was 
in  issue  by  the  allegations  of  the  cross  complaint  and  the 
denials  thereto.  This  being  so,  no  affirmative  plea  on  the 
part  of  the  appellant  was  necessary,  to  enable  him  to  in- 
troduce evidence  upon  the  point.  But  more  than  this,  the 
plea  was  insufficient  to  raise  an  issue.  As  the  respondent 
could  lawfully  operate  three  fishing  Bites,  a  general  alle- 
gation that  it  operated  more  than  three  is  not  sufficiently 
specific  to  authorize  the  introduction  of  evidence  showing 
that  any  particular  one  was  being  unlawfully  operated. 
Facts  should  be  alleged  showing  that  the  particular  loca- 
tion was  unlawful. 

The  question  sought  to  be  raised  in  the  second  defense 
pleaded  was  also  included  in  the  general  issue.     As  the 
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law  provides  that  a  failure  to  fish  a  located  site  during 
the  fishing  season  constitutes  an  abandonment,  it  was 
necessary  for  the  corporation,  in  order  to  show  that  it  had 
maintained  its  location  during  the  period  of  its  license, 
to  allege  and  prove  that  it  had  fished  the  site  during  the 
fishing  season  included  therein.  No  affirmative  plea  was 
necessary,  therefore,  to  enable  the  appellant  to  introduce 
counter  evidence, 

No  issue  could  be  raised  upon  the  allegations  contained 
in  the  third  defense  which  could  avail  the  appellant.  If 
the  corporation  omitted  to  do  the  things  required  by  the 
sixth  section  of  the  act  of  1899,  the  state  might  call  the 
corporation  to  account,  but  until  it  does  bo,  and  declares 
the  rights  acquired  by  other  provisions  of  the  statute 
forfeited,  no  private  individual  can  profit  thereby. 

The  appellant  further  contends  that  the  trial  court  per- 
mitted the  respondent  to  introduce  incompetent  evidence, 
and  he  argues  the  point  as  if  error  in  this  respect  was, 
alone,  sufficient  to  entitle  him  to  reversal  of  the  judgment 
entered  by  the  trial  court  If  this  be  his  position,  be  is 
mistaken.  Cases  of  this  character  are  tried  in  this  court 
de  novo.  In  so  trying  them,  the  court  will  disregard  in- 
competent evidence,  and  try  the  cause  upon  that  part  of 
the  evidence  it  deems  to  be  competent;  and  it  is  only  when 
the  competent  evidence  fails  to  support  the  findings  of 
fact  made  by  the  trial  court  that  it  will  reverse  the  judg- 
ment founded  thereon.  In  recognition  of  this  principle, 
we  have  said  that  it  was  better  for  the  trial  court,  in 
cases  where  the  evidence  offered  was  of  doubtful  compe- 
tency, to  admit  the  evidence,  as  this  court  could  then 
make  a  final  disposition  of  the  case,  whereas,  if  competent 
evidence  be  excluded,  it  would  necessitate  remanding  the 
case  for  a  further  hearing.  The  real  question,  therefore, 
is,  does  the  competent  evidence  sustain  the  findings  of  the 
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trial  court  \  On  this  question  we  have  had  no  difficulty. 
To  our  minds,  the  court's  findings  are  sustained  by  die 
overwhelming  preponderance  of  the  evidence — in  fact, 
we  have  been  unable  to  discover  that  there  is  a  conflict  on 

any  material  issue  of  fact. 

The  judgment  is  affirmed. 

White,  Hadley,  Anders,  Mount  and  Bunba.ii,  JJ., 
concur. 

JiEivra,  C.  J.,  concurs  in  the  result. 


[No.  4171.     Decided  July  28,  1902.] 

Bojamin   Bank,  Respondent,  v.   Earlb  Dohebty    et 
al.,  Appellants. 

MOETUAGE — JJON-PATMKNT    OF    INTEREST —  rOKECLOSUBE. 

A  mortgage  cannot  be  foreclosed  on  account  of  failure  to  pay 
u  installment  of  Interest  due,  where  the  mortgage  la  merely 
conditioned  that  if  the  mortgagor  "shall,  on  or  before  maturity, 
pay  or  cause  to  be  paid  the  said  note,  with  Interest  that  may  be 
due  thereon,"  then  It  shall  be  null  and  void. 

Uia — CONBTHUOTlOrf    OF    STATU1T. 

Bal.  Code,  i  6894,  which  provides  that  "whenever  a  complaint 
is  Hied  for  the  foreclosure  of  a  mortgage  upon  which  there  shall 
be  doe  any  interest  or  Installment  of  the  principal,  and  there  are 
other  Installments  not  due.  If  the  defendant  pay  Into  court  the 
principal  and  Interest  due,  with  costs,  at  any  time  before  the 
Anal  judgment,  proceedings  thereon  shall  be  stayed,  subject  to 
be  enforced  upon  a  subsequent  default  In  the  payment  of  any  In- 
stallment of  the  principal  or  Interest  thereafter  becoming  due," 
h»a  reference  to  the  foreclosure  of  mortgages  upon  which  there 
may.be  due  Interest  for  which  foreclosure  may  be  had,  and  does 
not  subject  to  foreclosure  a  mortgage  whose  terms  otherwise 
proylde. 

ippeal  from    Superior   Court,    King   County.- — Hon. 
So1™  J.  T*t.t.m*Nj  Judge.     Reversed. 
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Roberta  &  Leehey,  for  appellants. 
Preston,  Garr  &  Oilman  and  James  B.  Mvrphy,  for 
respondent 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Action  to  foreclose  a  mortgage  on  account 
of  unpaid  installments  of  interest  As  we  view  this  case, 
there  is  but  one  question  necessary  to  be  discussed,  viz., 
can  this  action  be  maintained  before  the  maturity  of  the 
principal  note  ?    The  note  is  as  follows : 

"$2,500.00.  Butte,  Montana,  January  3,  1900. 

For  value  received,  three  years  after  date  I  promise 
to  pay  to  B.  Bank  or  order  the  sum  of  twenty-five  hun- 
dred dollars  ($2,500),  at  his  office,  in  Butte,  Montana, 
with  interest  at  the  rate  of  two  per  cent  per  month,  pay- 
able monthly.  The  privilege  hereby  granted  to  the  maker 
of  this  note  to  pay  any  amount  not  exceeding  two  hun- 
dred dollars  ($200)  per  month  thereon,  interest  to  be 
reduced  according  to  such  payments.  Payments  to  be 
made  on  interest  day.  Mary  T.  Dohehty." 

At  the  same  time  and  place  the  maker  of  the  note  exe- 
cuted and  delivered  to  the  payee  a  mortgage  which  re- 
cited that  the  same  was  given  "to  secure  the  payment  for 
a  certain  promissory  note  bearing  equal  date  herewith." 
The  mortgage  provided  as  follows: 

"Now,  if  the  said  first  party  shall  on  or  before  matur- 
ity pay  or  cause  to  be  paid  the  said  note,  with  interest 
that  may  be  due  thereon,  then  the  foregoing  conveyance 
shall  be  null  and  void,  otherwise  to  be  and  remain  in  full 
force  and  virtue;  but  should  the  said  first  party,  from  any 
cause,  fail  or  refuse  to  pay  said  note,  with  interest,  or 
any  part  thereof,  when  due,  and  suit  be  commenced  to 
foreclose  this  mortgage,  then  the  said  second  party  may 
and  shall  have  and  recover  from  the  said  first  party  a 
reasonable  attorney's  fee;  the  amount  of  such  fee  to  he 
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£xed  and  allowed  by  the  court  before  whom  such  suit  is 
brought*  and  taxed  and  collected  aa  other  coats." 

It  is  stated,  as  a  general  rule,  that  a  mortgage  cannot  be 
foreclosed  before  it  is  due,  or  there  is  a  breach  of  some 
condition.  2  Jones,  Mortgages  (5th  ed.),  §  1174;  Wilt- 
tie,  Mortgage  Foreclosure,  §  34. 

And  also; 

"If  the  mortgage  contains  an  absolute  covenant  that  the 
principal  shall  not  be  called  in  during  a  specific  period, 
or  until  the  happening  of  a  certain  event,  then  no  default 
in  the  payment  of  the  interest  in  the  mean  time  will  en- 
able the  mortgagee  to  aua"  2  Jones,  Mortgages  (5th  ed.), 
S 1178. 

"But  it  would  seem  that  in  the  absence  of  a  stipulation 
giving  the  power,  there  can  be  no  foreclosure  of  a  mort- 
gage given  as  security  for  the  payment  of  a  promissory 
note  and  the  interest  thereon  until  the  principal  sum  be- 
comes due  .  .  .  the  interest  falling  due  yearly, 
or  at  other  stated  periods,  on  a  note  secured  by  mortgage, 
is  an  installment  of  the  debt,  and  .  .  .  the  mort- 
gage may  be  foreclosed  to  enforce  its  payment,  because 
the  mortgage  must  have  been  given  to  secure  the  interest 
■a  well  as  the  principal,  and  the  law  will  not  withhold 
a  remedy  until  the  period  elapses  for  the  maturity  of  the 
whole  debt  And  where  a  condition  is  inserted  in  the 
mortgage  which  authorizes  a  sale  to  be  made  upon  the 
happening  of  any  default,  the  failure  to  pay  interest  when 
it  is  due  is  a  default  within  the  meaning  of  such  a  clause 
and  will  entitle  the  mortgagee  to  foreclose."  Wiltsie, 
Mortgage  Foreclosures,  §  42. 

Conceding  the  foregoing  general  rules  to  be  the  law 
applicable  to  the  case  in  hand,  and  conceding  the  facta 
to  be  that  interest  payments  had  not  been  made  monthly, 
it  requires  a  consideration  of  the  mortgage  to  determine 
whether  a  default  in  an  interest  payment  is  a  breach 
thereof.    The  note  clearly  provides  that  the  maker  shall 

nave  until  January  3,  1903,  to  pay  the  principal  sum, 
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and  that  interest  shall  be  payable  monthly.  It  was  within 
the  power  of  the  parties  to  have  made  the  mortgage  secur- 
ity for  the  whole  or  any  part  of  the  note,  or  for  the  note 
and  interest,  or  either.  It  was  also  within  their  power  to 
have  provided  in  the  mortgage  that  upon  failure  to  pay 
the  note  or  the  interest,  or  either,  foreclosure  proceedings 
may  be  had.  Or,  as  is  usual  in  such  cases,  the  mortgage 
might  have  contained  a  provision  that  foreclosure  pro- 
ceedings should  be  had  "upon  failure  to  perform  any  of 
the  conditions,"  or  "upon  failure  to  pay  (he  note  according 
to  its  tenor  and  effect,"  or  "when  payments  become  sever- 
ally due,"  etc  A  breech  of  any  such  condition  would 
have  subjected  the  mortgage  to  foreclosure.  But  we  find 
the  provision  in  this  mortgage  as  foUmvs : 

"Now,  if  the  said  first  party  shall,  on  or  before  matur- 
ity, pay  or  cause  to  be  paid  the  said  note,  with  interest 
that  may  be  due  thereon,  then  the  foregoing  conveyance 
shall  be  null  and  void ;  otherwise  to  be  and  remain  in  full 
force  and  virtue." 

In  other  words,  if  the  first  party  at  maturity  fails  to 
pay  the  said  note,  with  interest  that  may  be  due  thereon, 
then  the  foregoing  conveyance  shall  be  in  full  force  and 
virtue.  It  seems  clear  that  this  is  an  express  provision 
that  the  debt  was  permitted  to  run  until  the  expiration  of 
three  years  from  the  date  of  the  note  and  mortgage,  and 
that  the  mortgage  should  stand  as  security  for  the  princi- 
pal, with  whatever  interest  should  be  allowed  to  accumu- 
late thereon,  and  should  not  be  foreclosed  unless  there 
was  a  failure  to  pay  the  note  at  maturity.  There  is  no 
other  provision  in  the  mortgage  from  which  any  other  in- 
tention can  be  inferred,  except  it  be  the  following: 

"But  should  the  said  first  party,  from  any  cause,  fail 
or  refuse  to  pay  said  note,  with  interest,  or  any  part 
thereof,  when  due,  and  suit  be  commenced  to  foreclose  this 


BANK  v.   DOHERTT.  287 

July,  1902.]  Opinion  of  the  Court  -Mount,  J. 

mortgage,  then  the  said  second  party  may  and  shall  have 
and  recover  from  the  said  first  party  a  reasonable  attor- 
ney's fee;  tho  amount  of  such  fee  to  be  fixed  and  allowed 
by  the  court  before  -whom  such  suit  is  brought,  and  taxed 
and  collected  as  other  costs." 

It  will  be  seen  at  once  that  this  provision  was  intended 
solely  as  a  provision  for  attorney's  fees  in  case  suit  was 
brought  to  foreclose  the  mortgage.  The  language  of  this 
provision  must  be  given  its  natural  and  ordinary  mean- 
ing. The  parties  must  be  presumed  to  have  meant  what 
they  said.  But  assuming  that  the  language  was  used  as 
tie  recitation  of  a  right  under  the  mortgage,  and  giving 
it  all  the  force  of  such  recitation,  we  still  do  not  see  that 
it  changes  the  defeasance  provision  preceding.  The  lan- 
guage is:  "But  should  the  said  first  party,  from  any 
cause,  fail  or  refuse  to  pay  said  note,  with  the  interest, 
or  any  part  thereof,  when  due,  and  suit  be  commenced." 
The  words  "or  any  part  thertof"  certainly  refer  to  and 
mean  the  note.  If  these  words  were  intended  to  refer  to 
the  interest  when  due,  and  not  to  the  note  when  due,  or 
to  both  the  interest  when  due  and  the  note  when  due,  that 
idea  could,  and,  no  doubt,  would  have  been,  expressed, 
as  is  usual  in  such  cases,  by  the  use  of  the  word  "or"  in- 
stead of  the  word  "with,"  so  that,  if  the  parties  had  in- 
tended that  the  mortgage  might  be  foreclosed  by  reason  of 
failure  to  pay  interest  when  due,  the  clause  would  have 
been  made  to  read,  "But  should  the  firat  party,  from  any 
cause,  fail  or  refuse  to  pay  said  note,  or  the  interest,  or 
any  part  thereof,  when  due."  Such  language  would  have 
made  the  idea  clear,  but,  not  having  been  used,  we  cannot 
assume  that  the  parties  intended  to  use  it.  We  are  there- 
fore of  the  opinion  that  the  latter  provision  does  not,  and 
was  not  intended  to,  modify  the  former  provision  so  as 
to  give  a  right  of  foreclosure  for  non-payment  of  interest 


There  is  no  dispute  that  the  mortgage  Id  question  is  se- 
curity for  both  principal  and  unpaid  interest,  nor  that 
the  interest  is  payable  monthly,  and  is  a  part  of  the  debt 
But  -where  the  parties  have  expressly  agreed  that  the 
maker  of  the  mortgage  shall  have  until  the  maturity  of 
the  note  to  pay  the  note,  with  interest,  the  fact  that  partial 
payments  of  interest  may  become  delinquent  in  the  mean 
time  does  not  give  the  right  to  foreclose  the  mortgage, 
where  there  is  no  breach  of  any  condition  named  in  the 
mortgage.  From  a  careful  consideration  of  both  the  note 
and  mortgage,  we  are  convinced  that  it  was  the  intention 
of  the  parties  that  the  mortgage  should  mature  only  upon 
maturity  of  the  principal  note,  and  that  foreclosure  pro- 
ceedings can  not  be  had  until  maturity  of  the  note,  not- 
withstanding interest  payments  may  be  in  default  Sec- 
tion 5894,  Bal.  Code,  has  reference  to  foreclosure  of  a 
mortgage  upon  which  there  may  be. due  any  interest  or 
installments  of  interest  for  which  foreclosure  may  be  had. 
It  does  not  make  a  mortgage  subject  to  foreclosure  which 
by  its  terms  is  not  subject  to  be  foreclosed.  The  cause 
was  therefore  prematurely  brought  It  will  be  reversed 
and  remanded,  with  instructions  to  sustain  the  demurrer 
and  dismiss  the  action. 

Reavis,  C.  J.,  and  White,  Anders,  Hadley,  Fox- 
leeton  and  Dun  bar,  J  J.,  concur. 


[No.  4216.     Decided  July  26,  1302] 

■Cabeie  S.  B.  Reckehs,  Appellant,  v.  Alice  A.  Allmohd 
et  al,  Respondents. 

PEAtJDCLEKT  CONVEYANCtS  BUFKItilENOT   OF  EVIDENCE. 

A  prima  facie  case  of  fraud  by  reason  of  the  conveyance  of 
all  of  a  debtor's  property  pending  proceedings  to  revive  a  Judg- 
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ment  lien  against  the  same  is  not  established,  where  the  evidence 
shows  the  property  was  worth  about  116,000,  that  it  was  Incum- 
bered by  mortgages  and  taxes  to  the  extent  of  $12,448,  and  that 
the  debtor  received  only  11,000  for  her  equity,  when  it  also  ap- 
pears that  the  debtor  had  tried  without  avail  to  either  sell  the 
property  or  borrow  more  money  on  it:  that  the  mortgages  were 
long  past  due  and  the  taxes  for  several  years  and  street  assess- 
ments against  the  property  delinquent,  and  that  the  holder  of 
one  of  the  mortgages  was  threatening  Immediate  foreclosure; 
and  the  fact  that  the  conveyance  was  made  to  a  man  who  had 
at  one  time  acted  as  the  debtor's  attorney,  but  who  had  resided 
lor  four  years  in  another  state.  In  Ignorance  of  the  real  situation, 
except  as  disclosed  In  letters  of  a  friend  advising  the  purchase, 
which  letters  had  been  destroyed  because  containing  persona) 
and  private  matters  as  well  as  business  matters,  would  not  con- 
stitute a  badge  of  fraud,  although  the  vendee  or  his  agent  had 
knowledge  of  the  proceedings  for  the  revival  of  the  Judgment 
lien. 

Appeal    from    Superior    Court,  King  County. — Hon. 
Geokge  Meade  Emory,  Judge.    Affirmed. 

Benson.  &  Aust,  for  appellant. 

Munday  &  Fulton  and  Struve,  Allen,  Hughes  &  Mc- 
Micken,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Mocnt,  J. — This  action  was  brought  by  appellant  aa 
judgment  creditor  of  defendants  Alice  A.   Allmond  and 
Charles  H.  Allmond,  to  have  a  transfer  of  certain  prop- 
erty in  the  city  of  Seattle,  made  by  defendants  Allmond 
and  wife  to  defendant  Bass,  declared  fraudulent,  and  it 
is  prayed  that  defendant  Bass  be  declared  a  trustee  hold- 
ing the  property  subject  to  a  judgment  in  behalf  of  ap- 
pellant   The  facts  are  undisputed,  and  are  substantially 
as  follows:    On  December  22,  1894,  appellant  obtained  a 
judgment  in  the  superior  court  of  King  county  against 
Allmond  and  wife  for  $2,857.21.    A  part  of  this  amount 
vm  subsequently  paid.     On  the  12th  day  of  December, 
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1900,  the  plaintiff  filed  a  motion  in  the  superior  court 
of  King  county  to  revive  the  lien  of  the  judgment,  and 
on  the  2d  day  of  February,  1901,  a  judgment  was  ren- 
dered, reviving  the  former  judgment,  in  the  sum  of  $1,- 
260.73.  Executions  -were  issued  upon  the  revived  judg- 
ment and  returned  nulla  bona.  At  the  date  of  the  origi- 
nal judgment,  defendant  Alice  A.  Allmond  owned  the 
property  described  in  the  complaint  Neither  of  defend- 
ants Allmond  has  since  owned  any  other  property.  After 
the  judgment  of  December  22,  1894,  had  ceased  to  be  a 
lien  on  the  property  in  question,  and  a  short  time  before 
the  rendition  of  the  judgment  of  revival,  the  defendants 
Allmond  and  wife  transferred  all  of  their  property  to 
defendant  Bass  in  consideration  of  $1,000.  The  property, 
at  the  time  of  this  transfer,  was  of  about  the  value  of  $16,- 
000,  but  at  that  time  there  were  two  mortgages  upon  the 
property,  long  past  due,  and  also  delinquent  taxes  for 
several  years,  and  street  grade  assessments,  making  the 
total  liens  against  the  property  amount  to  about  $12,448. 
The  holder  of  one  of  these  mortgages  was  pressing  for 
payment,  and  threatening  foreclosure  Mrs.  Allmond  had 
vainly  endeavored  to  borrow  money  upon  the  property,  so 
as  to  pay  the  Hens.  She  had  also  offered  a  part  thereof 
for  sale,  but  was  unable  to  find  a  purchaser.  In  the  latter 
part  of  December,  1900,  while  the  motion  to  revive  the 
judgment  was  pending,  one  Charles  E.  Patton  learned 
that  a  part  of  the  property  was  offered  for  sale,  and  there- 
upon entered  into  negotiations  with  Mrs.  Allmond  looking 
to  the  purchase  of  the  whole  of  the  property.  After  in- 
quiring into  the  condition  of  the  title  and  the  liens  against 
the  property,  and  learning  that  a  deduction  of  a  part  of 
the  interest  due  on  one  of  the  mortgages  would  be  made, 
provided  the  mortgage  was  immediately  paid,  Patton  of- 
fered Mrs.  Allmond  $1,000  for  her  equity  therein.     Urs. 
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Alimoed  accepted  the  offer,  and  gave  Mr.  Patton  ten  days 
u  vhich  to  correspond  with  defendant  Bass,  who  was  at 
ttat  time  living  in  San  Francisco,  California.  Mr.  Baas,  It 
(Ppears,wasanintimate  friend  of  Mr.  Patton,  having  been 
***k  for  a  period  of  about  twelve  years.  Mr.  Patton  was  wil- 
ling to  advance  the  $1,000  necessary  for  Mr.  Bass  to  pur- 
chase the  equity.  He  was  also  willing  to  advance  the 
money  to  protect  the  property  against  the  mortgages  and 
liens,  and  to  rely  upon  deductions  of  interest  for  his  profit, 
and  agreed  that  Mr.  Bass  should  have  the  benefit  of  the 
increase  of  the  value  of  the  property,  and  whatever  profit 
might  accrue  from  a  sale  after  payment  of  the  mortgages 
and  bene.  Before  the  expiration  of  the  ten  days,  an  agent 
who  had  been  employed  to  sell  a  part  of  the  property  for 
Mrs.  Allmond  procured  a  purchaser  who  was  willing  to 
pay  $6,500,  the  price  at  which  she  had  theretofore  agreed  to 
sell,  which  price  was  some  $400  more  than  ihe  mortgage 
upon  this  part.  This  offer  was  refused  by  Mrs.  Allmond 
because  she  had  already  orally  agreed  with  Mr.  Patton  to 
sell  the  whole  to  him.  Upon  hearing  from  Mr.  Bass,  Mr. 
Patton  purchased  the  property,  paid  the  $1,000  to  Mrs. 
Allmond,  and  took  a  deed  in  favor  of  Mr.  Bass.  At  about 
ihat  time,  Patton  paid  one  of  the  mortgages,  and  took  an 
assignment  thereof  to  himself.  He  afterwards  paid  cer- 
tain taxes  and  street  assessments.  Mr.  Bass  gave  Patton  a 
note  for  the  $1,000,  payable  on  demand,  with  interest  at 
right  per  cent.,  and  alBo  gave  to  Mr.  Patton  a  power  of 
attorney  authorizing  him  to  handle  the  property.  Mr. 
Patton  had  met  Mrs.  Allmond  but  once  or  twice  previous 
to  these  transactions,  and  was  not  otherwise  acquainted 
*uh  her.  Mr.  Bass,  some  four  or  five  years  previously, 
hsdheen  attorney  for  Mrs.  Allmond  in  an  attempt  at  fore- 
doBun  of  one  of  the  mortgagee,  and  had  transacted  some 
Bmall  business  matters  for  her.     He  knew  nothing  about 

11-19  Wa»ta. 
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this  transaction  except  through  Mr.  Patton,  and  went  into 
it  solely  upon  the  recommendation  of  Mr.  Patton.  This  in- 
formation was  conveyed  by  letters,  but  the  letters  passing 
between  them  had  been  destroyed,  and  were  therefore  not 
put  in  evidenca  The  destruction  of  these  letters  was  ac- 
counted for  by  reason  of  the  extremely  friendly  relations 
between  Mr.  Bass,  and  Mr.  Patton,  personal  letters  having 
passed  back  and  forth  between  them  as  often  as  once  a 
week.  In  these  letters,  business  and  society  gossip  were 
intermingled,  and  each  destroyed  the  other's  letters  soon 
after  receipt.  The  witnesses  Bass,  Patton,  and  Mrs.  All- 
mond,  who  were  called  by  the  plaintiff,  testified  that  the 
sale  was  absolute,  and  that  there  was  no  agreement  by 
which  Mrs.  Allmondwas  to  receive  iiny  further  benefit  from 
the  property.  This  evidence  was  not  disputed.  The  lower 
court,  after  hearing  all  the  evidence  offered  by  the  plaint- 
iff, upon  motion  of  defendants  dismissed  the  case. 

The  only  question  presented  here  is  as  to  the  sufficiency 
cf  the  evidence  to  make  a  prima  facie  case  of  fraud.  It  is 
uot  claimed  that  there  is  any  direct  proof  of  fraud,  but  it  is 
claimed  that  the  circumstances  surrounding  the  transac- 
tion are  sufficient  to  make  a  prima  facie  case.  It  is 
claimed  that  the  vendee  is  vendor's  attorney ;  that  the  ven- 
dee paid  nothing;  that  the  vendor  sold  all  her  property; 
that  the  consideration  was  grossly  inadequate;  that  the 
sale  was  made  pending  a  suit  against  the  vendor  of  which 
the  vendee  had  knowledge;  that  the  vendee  and  his  agent 
destroyed  letters  passing  between  them ;  that  vendor  sold 
all  her  property  when  she  had  previously  offered  only  a 
part  for  sale;  and  that  the  vendor,  after  agreeing  to  sell 
all,  was  offered  her  price  for  a  part  of  the  property.  After 
carefully  examining  the  evidence,  we  are  satisfied  that, 
even  if  there  is  testimony  in  the  case  to  warrant  any  of 
these  charges,  it  is  fully  explained  away  by  the  plaintiff's 
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evidence.  It  appears  that  Mr.  Bass,  who  is  nn  attorney  at 
law  by  profession,  ww  at  one  time  employed  by  the  vendor, 
but  it  also  appears  that  at  the  time  of  the  transaction  in 
question  he  had  been  away  from  Seattle,  and  in  San  Fran- 
cisco, California,  for  about  four  years,  and  knew  nothing 
of  the  matter  at  all  personally,  except  that  he  consented  to 
purchase  upon  the  recommendation  and  very  favorable 
terms  offered  by  Mr.  Patton.  It  also  appears  that  at  that  time 
Mr.  Bass  was  not,  and  for  several  years  had  not  been, 
attorney  for  the  vendor.  The  evidence  also  shows  that  Mr. 
Base  paid  no  money  at  the  time  of  the  purchase,  but  it 
shows  that  be  gave  Mr.  Fatten  his  note  for  $1,000,  and 
Patton  paid  the  money,  and  holds  the  note.  There  is  no 
dispute  that  the  Allmonds  sold  all  their  property.  It  also 
dearly  appears  that  they  tried  to  borrow  money  upon  all 
of  it ;  that  they  tried  to  sell  a  part  so  as  to  pay  oft  pressing 
claimB,  but  were  unsuccessful ;  and  this  sale,  at  the  time 
it  was  made,  was  the  only  opportunity  they  had  to  realize 
anything  from  the  property  over  the  incumbrances.  Mr. 
Patton  estimated  the  value  of  the  property  at  $14,500,  and 
that  the  mortgage  liens  and  tax  Hens  against  it  amounted 
to  $12,448,  leaving  its  net  value  approximately  $2,000,  for 
which  he  recommended  Mr.  Bass  to  pay  $1,000.  The 
highest  value  placed  upon  the  property  by  any  witness  was 
{18,100.  If  it  be  conceded  that  the  total  value  of  die 
property  was  $18,100,  and  that  there  were  overdue  mort- 
gages and  delinquent  tax  lienB  against  it  amounting  to 
$12,448,  the  holder  of  one  of  the  mortgages,  amounting  to 
about  $6,500,  threatening  foreclosure  and  costs,  and  the 
owners,  after  diligent  efforts,  were  not  able  to  meet  these 
obligations,  and  realized  that  the  property  must  be  sold 
at  some  sacrifice  or  the  whole  lost,  it  seems  that  under 
these  circumstances,  if  the  owners  sold  their  equity  in  the 
properly  for  $1,000  cash,  no  badge  of  fraud  is  to  be  found 
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therein  because  the  consideration  is  inadequate.  It  it 
true  this  would  leave  a  large  margin  for  profit  to  one  able 
to  pay  off  the  incumbrances,  but  to  persona  in  the  condition 
of  the  Allmonds  it  would  not  be  a  good  investment,  and 
good  judgment  dictated  a  sale  at  that  price.  These  cir- 
cumstances certainly  explained  away  any  imputation  of 
fraud  on  the  part  of  either  vendor  or  vendee.  It  appears 
that  the  sale  was  made  pending  a  motion  to  revive  the 
lien  of  the  judgment,  and  a  few  days  prior  to  the  entry  of 
the  judgment.  Under  the  circumstances  this  can  not  be 
considered  proof  of  fraud.  The  judgment  had  existed  for 
six  years  previously,  had  been  a  lien  upon  this  same  prop- 
erty, and  the  lien  had  been  allowed  to  expire.  The  right 
of  the  holder  of  the  Hen  to  enforce  the  same  against  the 
property  had  not  previously  been  exercised,  probably  be- 
cause of  the  small  margin  of  value  of  the  property  over  the 
mortgage  and  other  liens.  Must  the  judgment  debtor  now 
take  notice  that  the  judgment  creditor  will  seize  the  prop- 
erty under  a  new  lien,  when  he  had  refused  to  do  so  under 
the  old  ?  Whatever  indication  of  fraud  there  may  be  in  one 
selling  property  before  a  judgment  is  rendered  is  much 
weakened  where  the  lien  is  allowed  to  expire,  and  sale  is 
made  while  revival  proceedings  are  pending.  It  is  true 
that  the  vendee  or  his  agent  knew  of  the  motion  to  revive 
the  judgment  before.he  purchased.  He  also  knew,  and  was 
advised  by  able  counsel,  that  the  lien  had  expired,  and  at 
the  time  of  the  purchase  was  not  a  lien  upon  the  property. 
The  fact  that  Mr.  Patton  and  Mr.  Bass  destroyed  the  let- 
ters passing  between  them  was  also  fully  and  reasonably 
explained. 

We  are  satisfied  that  the  lower  court  was  right  The 
judgment  is  affirmed. 

Reavis,  C.  J.,  and  Hadlet,  Fullekton,  White,  Ah- 
dehb  and  Dunbak,  JJ.,  concur. 


inntKAT  t.  BEiooa 
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Kateajuna  "Mokbay,  Respondent,  v.  B.  F.  Brioqb  et  al., 
Appellants, 


Lavs  1809,  p.  93,  |  IB,  awarding  possession  during  the  period 
ol  redemption  from  an  execution  sale  to  ft  tenant  In  possession 
htlding  under  re  unexpired  tease  confers  no  rights  upon  one 
vsose  tenancy  was  created  by  persons  who  bad  had  no  Interest 
In  or  title  to  the  property  whatever. 

EJECTMENT POSSESSION      Or     DEFENDANTS ALLIGATIONS     OF     COM- 
PLAINT. 

The  complaint  In  an  action  of  ejectment  states  a  cause  of 
action  against  all  the  defendants  Instead  of  but  one,  when  it 
ivera  they  are  all  In  possession,  and  further  avers  that  o*»  of 
them  claims  his  right  to  possession  by  virtue  of  a  tenancy  from 
the  others,  but  does  not  allege  that  he  is  In  exclusive  possession 
or  that  he  claims  such  right. 
bake  —  evidence  —  matebiahyt. 

Where  it  is  admitted  by  the  pleadings  In  an  action  of  eject- 
ment that  the  defendants  are  Jointly  In  possession,  and  that  one 
of  them  elatma  to  hold  under  the  others  as  their  tenant,  the  terms 
of  the  tenancy  are  not  material,  and  hence  the  rejection  of  evi- 
dence bearing  thereon  would  not  constitute  error. 

BAKE. 

In  an  action  of  ejectment  it  Is  not  error  to  refuse  the  admis- 
sion in  evidence  of  a  deed  to  defendant's  grantor  from  one  who 
never  had  the  legal  title  to  the  premises,  and  who  had  parted 
with  whatever  equitable  interest  he  had  therein  prior  to  the 
execution  of  the  deed. 

SAME  —  DUD   AS   EVIDENCE MlSDESCBIFnOIt   OF   FBOPEBTT EFFECT. 

A  deed  which  falls  to  Identify  the  property  cannot  be  given 
In  evidence  in  an  action  of  ejectment  in  order  to  prove  defend- 
ant's title,  although  an  offer  ts  made  to  show  a  mistake  In  the 
description;  ft  could  not  be  rendered  competent  as  evidence,  until 
reformed  in  a  proceeding  brought  for  that  purpose. 


EEECtmOB— CANNOT    ISSUE    OB    TBANSCHII-C    OF    J 

In  the  absence  of  statutory  authority,  an  execution  cannot  be 
issued  upon  a  mere  transcript  filed  In  one  county  showing  the 
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Judgment  rendered  In  another  county,  although,  by  virtue  of 
Bal.  Code,  E  Eil32,  the  filing  of  such  transcript  of  Judgment  estab- 
lishes a  lien  upon  the  debtor's  real  estate  In  the  county  where 
filed. 


EXECUTION   SALE  —  ESTOPPEL  07  DEBTOR  TO  DISPUTE  \ 

The  fact  that  a  judgment  debtor  was  present  at  a  void  sale 
on  execution  of  hie  land,  which  was  bid  In  for  the  amount  of 
the  debt  by  the  judgment  creditor  on  the  expressed  wish  of  the 
debtor  and  his  wife  that  he  do  so,  and  that  the  debtor  after- 
wards acted  as  agent  for  such  purchaser  in  collecting  rents  from 
the  property,  would  not  estop  such  Judgment  debtor  nor  his  suc- 
cessors in  Interest  from  questioning  the  purchaser's  title,  where 
such  execution  sale  was  absolutely  void  and  the  debtor  had  ac- 
quiesced therein  through  Ignorance  of  that  fact,  and  the|  pur- 
chaser had  not  been  placed  in  any  -worse  position  by  reason  of 
such  acquiescence. 

SAKE —  BIGHT  01   DEBTOB   TO   WAIVE   LEGAL  FORMALITIES. 

A  debtor  In  failing  circumstances,  upon  all  whose  real  estate 
a  levy  has  been  made,  cannot  waive  any  of  the  formalities  estab- 
lished by  law  for  the  sale  of  property  under  execution. 

APPURTENANCES CANAL   AND    WAXES   BTOBTS. 

A  canal  and  water  right,  constructed  and  used  by  the  owners 
of  mill  property  for  the  benefit  of  toe  mill.  Is  appurtenant 
thereto,  although  a  portion  of  the  water  flowing  through  the  canal 
may  be  applied  to  Irrigating  purposes. 

Appeal  from  Superior  Court,  Kittitas  County. — Hon. 
Frank  H.  Rudkis,  Judge.     Affirmed. 

E.  F.  Blame,  for  appellants. 
Graves  &  Englehart,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadlet,  J. — This  suit  was  brought  by  respondent 
against  appellants  to  recover  possession  of  certain  real  prop- 
erty in  Kittitas  county,  together  with  alleged  accrued  rents 
and  profits  for  the  use  and  occupation  thereof.  In  the 
complaint  it  is  alleged,  in  substance,  that  at  the  time  of 
the  entry  of  the  judgment  in  favor  of  respondent,  and  of 
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making  the  sale  thereunder,  hereinafter  mentioned,  one 
John  A.  Shoudy  was,  and  for  several  years  prior  thereto 
bad  been,  the  owner  in  fee  of  the  following  described  prem- 
ises in  said  county,  towit,  lots  6  and  7  in  block  D  of  Depot 
Addition  to  the  dty  of  Ellensburg,  together  with  a  flouring 
mill  thereon  situated,  and  a  water  canal  and  flume,  water 
Tight  and  water  power  appurtenant  to  said  lots  and  mill ; 
that  through  said  canal  is  carried  a  large  amount  of  water 
appropriated  from  the  waters  of  the  Yakima  river,  and 
that  the  water  flowing  through  said  canal  has  been  appro- 
priated and  continuously  uBed  for  many  years  last  past 
for  the  purpose  of  furnishing  power  for  said  mill,  and  hag 
been  used  exclusively  as  a  propelling  power  of  the  machin- 
ery thereon  and  as  appurtenant'  to  the  mill :  that  on  the 
14th  day  of  March,  1900,  respondent  obtained  a  judgment 
in  the  superior  court  of  said  county  against  'he  said  John 
A.  Shoudy  for  more  than  $10,000 ;  that  on  the  22d  day  of 
January,  1901,  an  execution  was  issued  under  said  judg- 
ment, and  thereafter  levied  upon  the  lands  and  property 
above  described  as  the  property  of  John  A.  Shoudy ;  that 
thereafter,  on  the  9th  day  of  March,  1901,  sale  of  said 
property  was  duly  made  under  said  execution,  and  all  the 
interest  of  said  Shoudy  was  purchased  by  respondent  as 
the  highest  bidder  therefor;  that  thereupon  a  sheriff's  cer- 
tificate of  sale  was  issued  to  respondent,  and  the  sale  was 
duly  confirmed ;  that  neither  said  Shoudy  nor  any  other 
person  has  redeemed  said  premises  from  such  sale,  and 
that  by  virtue  of  such  sale  respondent  was  at  once  and  is 
now  entitled  to  the  possession  thereof;  that  ever  since  said 
sale  the  appellants  have  been  in  possession  of  said  premises, 
unlawfully  withholding  the  same  from  respondent,  and 
that  they,  and  each  of  them,  still  so  unlawfully  withhold 
possession,  claiming  to  be  entitled  thereto;  that  the  appel- 
lant Olsen  claims  to  be  entitled  to  possession  under  and 
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by  virtue  of  a  tenancy  from  bi»  co-appellants,  and  as  a 
tenant  from  month  to  month,  and  claims  by  no  other  title 
or  right  to  possession ;  that  appellants  Briggs  and  Denny 
claim  and  assert  some  interest  in  the  premises  adverse  to 
respondent,  and  under  such  claim  they  unlawfully  -with- 
hold the  possession,  and  ever  since  the  date  of  said  sale 
they  have  so  withheld  such  possession ;  but  that  they  have 
no  title  or  interest  whatsoever  in  the  premises  or  any  part 
thereof;  that  the  value  of  the  rents  and  profits  and  of  the 
use  and  occupation  of  the  premises  is  $125  per  month.  Re- 
covery of  possession  is  demanded,  and  also  judgment  for 
$125  per  month  from  the  date  of  said  execution  sale.  The 
answer  denies  that  said  Shoudy  was  at  the  time  of  said  levy 
and  sale  the  owner  of  said  lots  and  the  flouring  mill  there- 
on, or  of  said  water  canal,  flume,  and  water  right  It  also 
denies  that  the  water  canal,  flume,  and  water  right  were 
appurtenant  to  said  mill,  and  denies  that  the  water  flow- 
ing through  the  canal  was  appropriated  for  the  purpose 
of  furnishing  power  for  the  mill,  and  generally  the  other 
material  allegations  of  the  complaint  are  denied.  It  is 
affirmatively  alleged  that  on  and  prior  to  the  27th  day  of 
March,  1894,  said  John  A.  Shoudy  was  largely  indebted 
to  Dexter  Horton  and  A.  A.  Denny,  and  that  prior  to 
paid  date  said  indebtedness  was  assigned  to  appellant 
Briggs,  who  on  the  data  mentioned  recovered  thereon  a 
judgment  against  said  Shoudy,  in  the  superior  court  of 
Xing  county,  for  more  than  $22,000;  that  thereafter,  on 
the  28th  day  of  March,  1894,  a  transcript  of  said  judge- 
ment was  filed  in  the  office  of  the  clerk  of  the  superior 
court  of  said  Kittitas  county,  and  in  March,  1899,  an  exe- 
cution upon  said  judgment  was  issued  out  of  the  superior 
court  of  said  Kittitas  county,  and  on  the  6th  day  of  May, 
1899,  the  sheriff  of  said  county,  by  virtue  of  such  exe- 
cution, sold  to  said  Briggs  the  property  described  in  the 
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complaint,  together  with  a  large  amount  of  other  property, 
for  all  of  which  said  Briggs  bid  at  the  sale  more  than 
$37,000,  being  the  full  amount  of  his  judgment  and  inter- 
est thereon ;  that  a  certificate  of  sale  wag  issued  by  aaid 
sheriff  to  aaid  Brigga  as  such  purchaser ;  that  said  John  A. 
Shoudy  and  M.  E.  Shoudy,  hia  wife,  had  foil  knowledge 
of  the  issuance  of  said  execution  and  of  the  published 
and  posted  notices  of  said  sale;  that  prior  to  the  sale  said 
Shoudy  and  wife  pointed  out  to  the  purchaser  the  property 
advertised  for  sale,  and  requested  the  purchaser  to  bid 
the  full  amount  of  said  judgment,  which  he  agreed  to  do; 
that  said  John  A.  Shondy  attended  said  sale,  and  made 
wich  request  at  that  time;  that  at  all  times  prior  to  the 
doath  of  said  John  A.  Shoudy  he  did,  and  at  all  times 
said  M.  E.  Shoudy  did,  and  now  does,  acquiesce  in  said 
•ale,  and  neither  of  them  has  at  any  time  questioned  its 
regularity  or  validity ;  that  immediately  upon  the  purchase 
of  said  property,  at  said  sale,  appellant  Briggs  entered  into 
possession  of  the  lots  described  in  the  complaint,  and  the 
flouring  mill  and  other  property  thereon  situate,  and  ever 
since  has  been  and  now  is  in  the  open  and  notorious  pos- 
session of  the  same,  and  that  said  John  A.  and  M.  E. 
Shoudy  delivered  to  him  such  possession ;  that  immediately 
after  said  sale  said  Briggs  satisfied  said  judgment  upon 
the  execution  docket  in  the  clerk's  office  of  said  superior 
court  of  Kittitas  county ;  that,  ever  since,  said  Briggs  has 
paid  the  taxes  and  insurance  upon  taid  property,  kept  it  in 
repair,andreceivedrent3theTefrom,with  the  knowledge  and 
acquiescenceof  said  John  A.  Shoudy  and  wife  and  the  prop- 
erty has  never  been  redeemed  from  the  sale.  It  is  further  al- 
leged that  on  the  second  day*  of  March,  1901,  Dexter 
Shoudy,  Hattie  Shoudy,  John  A.  Shoudy,  and  M.  E. 
Shoudy  executed  a  deed  to  appellant  Holland  H.  Denny, 
for  the  flume  and  water  canal  described  in  the  complaint; 
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that  the  object  and  purpose  of  said  deed  was  to  secure 
the  title  to  said  flume  and  canal,  Water,  appropriation,  and 
water  right,  in  said  Holland  H.  Denny,  as  trustee  for  tie 
benefit  of  Dexter  Horton  and  the  estate  of.  A.  A.  Denny, 
deceased ;  Dexter  Horton  and  said  estate  of  A.  A.  Denny 
being  the  beneficial  owners  of  said  lots  and  the  mill  and 
other  property  thereon,  said  BriggB  at  all  times  holding  the 
same  in  trust.  It  is  also  alleged  that  the  flume  and  canal 
were  constructed  for  the  purpose  of  supplying  water  for  the 
irrigation  of  land  and  for  furnishing  power.  The  reply 
denies  the  averments  of  the  affirmative  answer,  and  avers 
that  at  all  the  times  mentioned  in  the  answer  said  John  A. 
Shoudy  was  a  failing  debtor  and  wholly  insolvent.  Upon 
the  issues  as  above  stated,  the  cause  was  tried  by  the  court 
without  a  jury;  the  jury  being  waived.  The  court  found 
in  favor  of  respondent  as  the  plaintiff  below,  and  entered 
judgment  awarding  possession  to  her,  and  also  for  the  re- 
covery of  $562.50  for  rents  and  profits  and  the  reasonable 
value  of  the  use  and  occupation  of  the  premises  from  the 
date  of  the  commencement  of  the  action.  From  such 
judgment,  the  defendants  below  have  -appealed. 

It  is  assigned  as  error  that  the  court  overruled  the  sev- 
eral demurrers  of  appellants  to  the  complaint.  It  is  first 
insisted  that  the  complaint  does  not  state  a  cause  of  action 
as  to  appellant  Olsen,  for  the  alleged  reason  that  the  com- 
plaint shows  that  said  Olsen  was  a  tenant  in  possession  at 
the  time  of  respondent's  execution  sale,  and  that  as  such  he 
cannot  be  ousted  by  respondent  merely  by  virtue  of  her 
rights  as  an  execution  purchaser.  The  provisions  of  §  15,  oh. 
53,  pp.  93,  94,  Session  Laws  1899,  are  invoked  in  support 
of  this  contention.  It  will  be  observed  that  the  statute 
mentioned  awards  possession  to  a  tenant  in  possession 
holding  under  an  unexpired  lease  during  the  period  of 
redemption  from  an  execution  sale.     The  complaint  here. 
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however,  alleges  that  appellant  Olsen  claimed  possession  as 
i  tenant  of  his  co-appellants,  and  further  alleged  that  snch 
co-appellants,  as  his  landlords,  had  no  interest  in  or  title 
to  the  property  whatever.  It  therefore  follows  that  they 
had  no  power  to  create  a  tenancy  for  Olsen,  and  if  he 
claims  to  hold  as  a  tenant  under  one  who  bad  no  right  or 
power  to  grant  him  a  tenancy,  then  he  is  not  a  tenant 
within  the  meaning  of  the  statute.  Manifestly  the  tenancy 
intended  by  the  statute  must  be  a  lawful  and  valid  oner 
nested  by  the  judgment  debtor  as  owner  of  the  land,  or  by 
some  one  holding  under  him  who  is  authorised  to  create 
it  Under  the  averments  of  the  complaint,  Olsen  is  not 
inch  a  tenant  We  think  the  complaint  states  a.  cause  of 
iction  against  him,  and  that  his  demurrer  to  the  complaint 
was  properly  overruled. 

It  ia  further  alleged,  under  the  above  assignment,  that 
tin  complaint  does  not  state  a  cause  of  action  against  ap- 
pellants Briggs  and  Denny,  for  the  alleged  reason  that 
the  property  was  in  the  possession  of  Olsen.  The  complaint 
in  effect  alleges  a  joint  possession  in  all  the  appellants, 
since  it  avers  that  they  are  all  in  possession.  This  is  sup- 
plemented by  the  further  averment  that  Olsen  claims  his 
tight  to  possession  by  virtue  of  a  tenancy  from  the  others, 
bnt  it  is  not  alleged  that  he  is  in  exclusive  possession, 
or  that  he  claims  the  right  thereto.  The  complaint  states 
a  cause  of  action  against  both  Briggs  and  Denny,  and 
their  demurrers  were  also  properly  overruled. 

It  is  next  assigned  that  the  court  erred  in  refusing  to  al- 
low appellants  to  show  the  terms  of  the  lease  under  which 
appellant  Olsen  claims  to  hold  the  premises  in  controversy. 
It  is  insisted  that  the  complaint  alleges  that  Olsen  claims 
to  hold  from  the  other  appellants  as  a  tenant  from  month 
to  month,  and  that  no  notice  to  terminate  the  tenancy,  or 
demand  to  quit  at  the  end  of  any  monthly  term,  is  alleged  ; 
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that,  as  a  tenant  in  possession,  they  should  have  been  per- 
mitted to  show  the  nature  of  his  term, — when  a  month 
thereunder  began  and  ended,  and  when  the  rent  was  due; 
that  he  at  least  cannot  be  ousted,  -during  the  period  of  re- 
demption, until  he  has  committed  some  breach  of  the  terms 
and  conditions  of  the  lease  under  which  he  holds.  This 
evidence  was  refused  by  the  court  for  the  reason  that  the 
allegation  of  the  complaint  concerning  joint  possession  of 
all  the  appellants  is  expressly  admitted  by  the  answer,  and 
likewise  the  allegation  that  Olsen  claims  to  hold  under  his 
co-appellants.  It  was  the  view  of  the  court,  and  we  think 
a  correct  one,  that  under  the  issues  Olsen  could  claim  no 
greater  rights  than  his  alleged  landlords.  If  they  had  not 
the  right  to  create  him  a  tenant  of  these  premises,  he  had 
no  right  to  possession.  Briggs  and  Denny,  by  their  an- 
swer, set  np  estate  in  themselves,  but  no  special  estate 
derived  from  any  other  source  than  from  Briggs  and 
Denny  is  pleaded  as  to  Olsen.  Under  §  5509,  Bal.  Code, 
it  was  necessary  to  plead  such  estate  in  Olsen  if  they 
sought  to  introduce  evidence  thereof.  The  only  claim  of 
estate  as  to  Olsen  is  that  pleaded  in  the  complaint,  and 
it  is  admitted  that  that  estate  is  a  claim  of  tenancy  from 
the  others.  The  terms  of  that  tenancy  are,  therefore,  not 
material.  If  the  estate  of  the  others  prevails,  Olsen  most 
prevail,  but  if  their  estate  fails  he  must  fail,  without  re- 
gard to  what  may  have  been  the  terms  of  the  tenancy  be- 
tween them.  Under  the  issues,  it  was  not  error  to  reject 
the  evidence. 

It  is  next  assigned  that  the  court  erred  in  refusing-  to 
allow  appellants  to  show  an  alleged  former  interest  of 
Dexter  Shoudy  in  the  said  canal  and  water  right,  he  being 
a  grantor  under  whom  appellant  Denny  claims  to  hold. 
The  refusal  of  the  court  to  which  this  assignment  is  di- 
rected related  to  the  offer  of  a  deed  from  one  Tjossem  and 
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wife  to  Dexter  Shoudy.  It  appears  that  said  Tjos&ein  vis  at 
one  time  a  partner  witii  said  John  A.  Shoudy  in  the  mill 
property,  and  assisted  in  the  construction  of  the  canal. 
The  true  relation  of  the  two  wsb  found  by  the  court  to  have 
bees  as  follows : 

'"Hie  said  Tjossem  never  at  any  time  had  any  legal 
title  to  the  premises  above  described,  but  the  legal  title 
thereto  was  vested  in  said  John  A.  Shoudy  and  the  only 
interest  which  was  held  by  the  said  R-  P.  Tjossem  was 
that  which  he  had  by  reason  of  his  oral  partnership  agree- 
ment with  the  said  John  A.  Shoudy;  and  that  in  the  latter 
part  of  1887  the  said  E.  P.  Tjossem  and  the  said  John 
A.  Shoudy  dissolved  their  said  partnership  and  partner- 
ship agreement  and  adjusted  their  accounts,  and  the  said 
John  A.  Shoudy  paid  to  the  said  It.  P.  Tjossem  the  balance 
due  him  upon  their  said  accounts  and  the  said  R.  P.  Tjos- 
sem withdrew  from  said  partnership  agreement,  and  orally 
transferred  all  his  interests  in  the  partnership  property  to 
and  left  the  said  John  A.  Shoudy  vested  with  full  legal 
and  equitable  interest  in  all  of  said  property." 

The  above  finding,  we  think,  is  sustained  by  the  testi- 
mony, and  it  is  based  chiefly  upon  the  testimony  of  Tjos- 
Bem himself.  We  do  not  discover  in  the  testimony  a  state- 
ment of  the  exact  year  of  the  dissolution  of  the  partner- 
ship and  settlement  of  accounts,  which  the  court  found  to 
be  the  latter  part  of  1887,  but  it  does  appear  from  the  tes- 
timony of  Tjossem  that  the  deed  from  him  to  Dexter 
Shoudy,  offered  in  evidteee,  waa  executed  after  said  dis- 
solution and  settlement.  The  deed  bears  date  the  27th 
day  of  December,  1887,  and  was  acknowledged  August  24, 
1888.  The  finding  as  to  the  date  of  partnership  settlement 
was  therefore  justified  by  the  evidence.  It  thus  appears 
that  when  Tjossem  made  this  deed  he  had  no  interest  in 
the  property.  He  never  held  any  legal  title  to  it  John 
A.  Shoudy  held  the  legal  title  at  all  times,  and  when  the 
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partnership  settlement  was  made  T  jossem'a-  e 
■est,  which  existed  only  by  virtue  of  a  verbal  agreement, 
p ■unfit  from  him.  These  facts  having  appeared  by  the  tes- 
timony of  Tjossem,  the  grantor  in  the  deed,  and  while  he 
was  upon  the  stand  as  a  witness  in  behalf  of  appellants, 
we  think  the  deed  was  properly  rejected  as  not  being  an 
instrument  which  conveyed  any  interest  to  Dexter  Shoudy 
which  he  could  in  turn  convey  to  appellants.  Moreover, 
a  further  objection  was  made  to  the  deed  because  it  did  not 
-describe  the  property  in  question.     The  description  in  the 

deed  is  as  follows :  "Lots  6  and  7  in  block  O  of  the 

Addition  to  the  City  of  Ellensbnrg,"  The  property  de- 
scribed in  the  complaint  is  in  block  D  in  Depot  addition. 
Thus  the  deed  fails  to  identify  either  the  addition  Or  the 
block  of  the  location  of  tie  land  in  question.  As  it  stood, 
it  certainly  was  not  competent  evidence  touching  the  prop- 
erty in  dispute.  If  the  intention  was  to  make  a  transfer 
of  this  property  to  Dexter  Shoudy,  and  by  mistake  it  was 
not  done,  such  mistake  should  have  been  corrected  by  ap- 
propriate proceeding  in  order  to  make  the  deed  compe- 
tent evidence  here  over  objection.  No  attempt  was  made 
to  show  that  Tjossem  and  Dexter  Shoudy  ever  had  any 
contractual  relation  touching  this  property.  The  offer  was 
rested  upon  the  bare  proposition  that  the  deed  was  a 
straight  conveyance  of  the  property  in  question,  coupled 
with  the  further  offer  to  identify  the  property  in  dispute 
as  that  intended  to  be  conveyed.  It  is  true  the  deed  re- 
ferred to  a  certain  mill  and  water  right,  but  it  wholly 
failed  to  describe  the  land  in  dispute,  and  as  it  stood  we 
think  it  was  incompetent,  and  could  not  be  corrected  by 
oral  testimony  at  that  time. 

It  is  next  assigned  that  the  court  erred  in  holding  that 
John  A.  Shoudy  was  the  owner  in  fee  of  the  property  in 
question  at  the  time  of  the  execution  sale  under  respond- 
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cut's  judgment,  and  that  respondent,  by  reason  of  her  pur- 
chase at  said  sale,  became  the  owner  of.  all  of  said  John 
A.  Shoudy's  interest;  and,  further,  that  error  was  com- 
mitted in  holding  that  the  execution  sued  out  by  appellant 
Briggs  conferred  no  authority  upon  the  sheriff  of  Kitti- 
tas comity  to  m&ke  sale  thereunder ;  and  that  said  Bale  was 
void;  that  appellant  Briggs  took  nothing  by  his  intended 
purchase  at  said  sale,  and  that  John  A.  Shoudy  and  wife 
did  not  ratify  and  confirm  the  sale.  As  we  have  already 
seen,  the  judgment  under  which  the  execution  sale  was 
made  to  appellant  Briggs  was  obtained  in  King  county, 
and  the  execution  under  which  the  alleged  sale  was  made 
was  issued  in  Kittitas  county,  by  authority  of  a  mere  tran- 
script of  the  judgment.  Such  an  execution  is  held  to  be 
without  authority  in  the  absence  of  a  statute  authorizing 
it  8  Enc  PI.  &  Pr.,  p.  365 ;  Seaion  v.  Hamilton,  10  Iowa, 
394;  Furman  v.  Dewell,  35  Iowa,  170;  Shattuck  v.  Cox, 
97  Ind.  242 ;  Bostwick  v.  Benedict,  4  S.  D.  414  (57  N.  W. 
78);  Freeman,  Executions  (3d  ed.),  §14.  Our  statute, 
as  found  in  §  5132,  Bal.  Code,  provides  for  establishing  a 
lien  against  the  real  estate  of  the  judgment  debtor  by  filing 
a  transcript  of  the  judgment  in  a  county  other  than  that 
in  which  the  judgment  is  rendered.  But  we  find  no  statu- 
tory authority  for  the  issuance  of  fin  execution,  by  virtue 
of  such  transcript,  in  the  county  where  it  is  filed.  Under 
the  rule  above  announced  it  must,  therefore,  be  held  that 
such  authority  does  not  exist.  The  above  authorities  hold 
'hat  sales  made  under  such  executions  are  void.  The  par- 
tioOar  sale  under  consideration  here  was  held  by  this  court 
tob-evoid  in  Packwood  v.  Briggs,  25  Wash.  530  (65  Pac. 
646 ) .  The  decision  there  was  based  upon  the  ground  that 
'he  lien  of  the  judgment  had  expired  at  the  time  the  sale 
was  made.  For  both  reasons  assigned,  it  must  therefore 
he  held  her©  that  the  sale  as  an  execution  sale  was  void, 
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and  passed  no  title  to  the  appellant  Briggs  as  a  purchaser; 
that  said  John  A.  Shoudy,  the  judgment  debtor,  was  not, 
by  virtue  of  such  attempted  execution  sale,  divested  of  his 
title  to  the  property  in  question.  But,  appellants  further 
urge  that,  respondent  is  estopped  to  question  the  validity  of 
the  sale  by  reason  of  the  conduct  of  said  John  A.  Shoudy 
and  wife  at  the  time  of  and  subsequent  to  said  Bale;  it 
being  claimed  that  they  acquiesced  in  and  ratified  the 
sale  to  such  an  extent  that  title  passed  to  appellant  Briggs 
notwithstanding  the  facts  attending  the  issuance  of  the 
execution.  It  is  true  die  said  John  A.  Shoudy  was  pres- 
ent at  the  sale,  and  he  and  his  wife  expressed  to  Mr. 
Briggs  a  desire  that  he  might  bid  in  the  property  levied 
upon  for  the  full  amount  of  the  judgment  debt,  and  said 
Shoudy  afterwards  acted  as  a  local  agent  for  said  Briggs 
in  collecting  rents  from  said  property.  To  that  extent,  he 
acquiesced  in  the  possession  of  Briggs.  There  is  no  tes- 
timony, however,  that  John  A.  Shoudy  and  wife  knew 
that  the  sale  was  void  as  an  execution  sale.  The  former 
was  dead  at  the  time  of  the  trial,  and  the  letter  testified 
that  she  did  not  know  where  the  execution  was  issued. 
Unless  they  knew  of  the  void  character  of  the  sale,  they 
could  not  waive  their  rights  to  such  an  extent  as  to  be  after- 
wards estopped  from  asserting  them, — at  least,  within 
reasonable  time.  Without  snch  knowledge,  what  they  did 
before  the  sale  was  done  in  the  anticipation  that  a  valid 
forced  sale  was  about  to  be  made,  and  their  conduct  after 
the  sale  must  have  been  in  the  belief  that  such  a  valid  and 
forced  sale  had  been  made.  They  did  not  occupy  the  posi- 
tion of  voluntary  conveyors.  They  knew  that  a  judgment 
existed  against  them  under  which  a  sale  could  be  made, 
and  they  were  in  the  position  of  trying  to  do  what  appeared 
to  them  best  under  seemingly  compulsory  circumstances. 
One  cannot  be  bound  by  a  waiver  of  his  rights  unless 
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it  is  made  with  full  knowledge  of  the  rights  he  intends 
to  waive.  28  Am.  &  Eng.  Ene.  Law,  p.  527,  and  cases 
sited.  The  sale  in  question  was  not  an  irregular  or  void- 
able one,  but  it  was  void. 

"Nothirig  can  be  founded  upon  an  act  or  transaction 
that  is  absolutely  void,  but  from  such  as  are  merely  void- 
able, good  titles  may  spring.  And  every  stranger  may 
take  advantage  of  a  void  act,  but  not  so  of  a  voidable  one." 
28  Am.  &  Eng.  Enc  Law,  p.  474. 

"A  voidable  sale  passes  the  legal  title  subject  to  be 
avoided  by  a  direct  proceeding  for  that  purpose,  and  it 
is  not  subject  to  a  collateral  attack.  It  may  be  ratified. 
But  a  void  sale  conveys  no  title,  is  incapable  of  ratifica- 
tion, and  may  be  shown  to  be  a  nullity  even  in  a  collateral 
proceeding."  Moody's  Heirs  v.  Moeller,  72  Tea.  635 
(13  Am.  St.  Rep.  839,  841,  10  S.  W.  727). 

Appellants  cite  a  number  of  cases  which,  they  urge,  sup- 
port their  contention  that  a  void  execution  sale  may  be 
ratified  by  the  parties  interested,  or  that  their  conduct 
may  estop  them  from  questioning  its  validity.     A  number 
of  these  cases  relate  to  execution  sales  of  personal  prop- 
erty, where  the  owner  stood  by,  and  the  sale  wsb  made 
with  his  consent  and  by  his  implied  authority.     In  such 
cases,  the  authority  of  the  sheriff  as  agent  of  the  owner 
would  doubtless  be  sufficient  to  pass  the  title  upon  delivery 
with  the  owner's  consent.     Such  is  the  rule  as  to  personal 
property;  and  no  statute  of  frauds  intervenes  as  in  the 
raw  of  real  estate.     Referring  to  the  other  cases  cited,  we 
find  that  in  Parson  v.  Henry,  43  La.  An.  307  (8  South. 
"18),  real  estate  was  sold,  and  it  was  claimed  that  pay- 
ments had  been  made  upon  the  judgment  and  that  it  was 
therefore  satisfied.    It  does  not  appear,  however,  that  such 
utisfaction  was  entered  of  record,  and  for  aught  that  ap- 
pears the  execution  was  regular  in  form,  and  issued  from 
U»  proper  court.     Such  a  sale  might  have  been  voidable, 

"-»   Wuh. 
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but  not  void.  In  Maple  v.  Kvssart,  53  Pa.  St.  348  (91 
Am.  Dec  214),  a  party  was  held  estopped  who  induced 
another  to  buy,  he  having  also  received  a  portion  of  the 
proceeds  of  the  sale,  and  the  purchaser  having  been  led  by 
him  to  believe  he  was  getting  full  title  to  the  land.  Such 
facts  manifestly  created  such  equities  in  favor  of  the  pur- 
chaser as  enabled  him  to  maintain  estoppel.  In  O'Kelley 
v.  Oholston,  89  Ga.  1  (15  S.  E.  123),  the  execution  was 
regular  and  authorized,  but  the  officer  made  an  indefinite 
levy,  and  the  sale  was  therefore  irregular.  While  the  lan- 
guage of  the  opinion  may  indicate  that  it  was  a  void  sale, 
yet  the  facts  show  that  it  was  made  under  competent  au- 
thority, and  was  voidable  only  because  of  irregularity. 
The  party  was  held  estopped  by  his  conduct  to  question  the 
sale.  In  Bymtm  v.  Govan,  9  Tex.  Civ.  App.  559  (29  S. 
W.  1119),  it  was  held  that  one  cannot  recover  land  sold 
under  a  void  execution  without  refunding  to  the  purchaser 
the  money  he  paid,  the  purchaser  being  other  than  the 
execution  creditor.  This  is  upon  the  principle  that  the 
owner  received  the  benefit  of  the  amount  paid  in  the  credit 
on  his  debt  In  the  case  at  bar,  an  attempt  was  made  to 
give  Shoudy  credit  upon  the  judgment,  but  the  judgment 
creditor,  being  the  purchaser,  parted  with  nothing,  and  the 
status  of  the  parties  was  in  fact  not  affected  by  the  at- 
tempted sale.  The  case  of  Sorrell  v.  Samuels,  (Ky.)  49 
S.  W.  762,  is  more  directly  in  point  than  any  case  we  find 
cited.  There  the  sheriff  of  Morgan  county  sold  a  tract  of 
land  under  execution,  a  portion  of  which  was  in  that 
county  and  a  portion  in  Bath  county.  The  sale  waB  made 
in  1860.  The  owner  acquiesced  in  the  validity  of  the 
sale.  He  afterwards  died,  and  more  than  twenty  years 
after  the  sale,  in  a  proceeding  to  have  this  land  declared 
that  of  the  deceased  by  reason  of  the  void  sale,  an  estoppel 
was  held.     The  sale  was  not  void  as  to  the  lands  sold  in 
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Morgan  county,  and  it  was  in  evidence  that  the  judgment 
debtor  specially  directed  the  sheriff  in  writing  to  sell  the 
whole  tract  including  the  lands  in  both  counties,  and  that 
the  sheriff  did  so  under  authority  of  such  written  direc- 
tions. The  written  authority  may  well  be  said  to  have 
clothed  the  sheriff  with  the  power  of  an  agent  to  sell  inde- 
pendent, of  the  execution.  While  the  question  of  laches  is 
not  discussed  in  the  opinion,  yet  the  great  lapse  of  time 
must  have  appealed  to  the  court  if  the  element  of  agency 
tad  not  existed  to  create  an  estoppel. 

It  having  been  determined  that  the  execution  was  void, 
and  passed  no  title,  then,  if  title  passed  at  all,  it  must  have 
been  by  virtue  of  Shandy's  consent  and  oral  agreement 
with  Briggs,  and  in  conflict  with  the  statute  of  frauds. 
Certainly,  the  doctrine  of  estoppel  should  not  be  held  to 
create  title  to  land  unless  strong  equitable  reasons  exist  in 
support  of  it 

"The  doctrine  of  estoppel  m  pais  should  not  be  too  read- 
ily extended  when  the  effect  of  it  is  to  divest  men  of  their 
estates  in  lands.  It  should  be  remembered  that  we  have 
a  statute  which  makes  a  writing  essential  to  Hie  assign- 
ment or  creation  of  an  estate  in  real  property,  and  that 
one  of  the  objects  of  such  statute  was  to  render  estates 
secure.  In  Parker  v.  Parker,  (2  Met  423,)  the  supreme 
court  of  Massachusetts  held  that  a  parol  stipulation  made 
by  one  party  and  acted  on  by  the  other,  will  not  consti- 
tute an  estoppel  with  reference  to  land  unless  it  be  at- 
tended by  actual  fraud  or  concealment  (5  Met  461  and 
478.)"  Davis  v.  Davis,  26  Cal.  23,  42  (85  Am.  Dec 
157). 

In  Boggs  v.  Merced  Mining  Co.,  14  Cal.  279,  367,  368, 
Mr.  Chief  Justice  Field  states  the  rule  as  follows: 

"It  is  undoubtedly  true  that  a  party  will,  in  many  in- 
stances be  concluded  by  bis  declarations  or  conduct,  which 
have  influenced  the  conduct  of  another  to  his  injury.    The 
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party  is  said,  in  such  cases,  to  be  estopped  from  denying 
the  truth  of  his  admissions.  But  to  the  application  of 
this  principle  with  respect  to  the  title  of  property,  it  must 
appear,  first,  that  the  party  making  the  admission  by  his 
declarations  or  conduct,  was  apprised  of  the  trie  state  of 
his  own  title;  second,  that  he  made  the  admission  with  tin* 
express  intention  to  deceive,  or  with,  such  careless  and 
culpable  negligence  as  to  amount  to  constructive  fraud ; 
third,  that  the  other  party  was  not  only  destitute  of  all 
knowledge  of  the  true  state  of  the  title,  but  of  the  means 
of  acquiring  such  knowledge,  and,  fourth,  that  he  relied 
directly  upon  such  admission,  and  will  be  injured  by  al- 
lowing its  truth  to  be  disproved." 

Tested  by  the  above  rule  so  clearly  Btated,  we  think  title 
was  not  created  by  estoppel  under  the  facts  of  the  case  at 
bar. 

A  further  element  also  exists  in  this  ease.  The  evi- 
dence shows  that,  at  the  time  of  this  sale,  Mr.  Shoudy 
was  heavily  indebted,  and  in  failing  circumstances.  The 
attempted  levy  was  upon  all  bis  real  estate.  It  was  held" 
in  Succession  of  Hiligsberg,  1  La.  An.  340,  that  a  debtor, 
under  such  circumstances,  cannot  waive  any  of  the  for- 
malities established  by  law  for  the  sale  of  property  under 
execution.  We  think  the  rule  there  announced  is  whole- 
some and  correct  The  sale  being  void  the  execution 
creditor,  having  paid  no  money,  and  having  parted  with 
nothing,  is  reinstated  to  all  his  rights  under  the  judgment. 
Rorer,  Judicial  Sales  (2d  ed.),  §§  864,  865. 

It  is  next  contended  that  the  canal  and  water  right  is 
not  appurtenant  to  the  mill  property.  We  think  it  is 
clearly  appurtenant.  It  was  constructed  by  the  owners 
of  the  mill  property,  and  has  always  been  used,  since  its 
construction,  for  the  benefit  of  the  mill.  The  mill  prop- 
erty, as  the  principal  thing,  is  dependent  upon  it,  and,  as 
a  thing  incident  to  the  principal  thing,  the  canal  passes 
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with  it  See  Booh  v.  West,  ante,  p.  70.  The  fact  that 
a  portion  of  the  water  flowing  through  the  canal  may  be 
applied  to  irrigating  purposes  does  not  take  from  it  the 
character  of  an  appurtenance  to  the  mill  to  the  extent  of 
the  water  required  to  operate  it.  We  find  no  error.  The 
title  to  the  property  remained  in  John  A.  Shoudy. 
The  respondent  had  a  judgment  lien  against  it  when 
her  execution  sale  was  made.  She  took  title  at  the 
sale  subject  to  redemption,  and  is  entitled  to  the  possession 
at  once,  under  the  statute  of  1899,  against  all  the  appel- 
lants. 

The  judgment  is  affirmed. 

Rbavis,  O.  J.,  and  Fcllerton,  White,  Anders, 
Mount  and  Dunbar,  JJ-,  concur. 


[No.  4208.     Decided  Jul  J  20,  1902.] 

Daniel  M.  Mounts,  Respondent,  v.  Gubtaf  A.  Goran- 
son  et  al.,  Appellants. 
noma  —  nmia  or  complaint  —  when     sufficient    to    give 

COCJR   J UBIB DICTION. 

Where  a  complaint  bad  been  served  with  a  summons  that  was 
((flashed,  and  an  alias  summons  had  thereafter  leaned  and  been 
served  without  a  copy  of  the  complaint,  but  notifying  defend- 
ants the  complaint  was  on  flic,  the  service  was  sufficient  to  give 
the  court  jurisdiction,  of  which  It  would  not  be  deprived  by  fall* 
ore  to  servo  a  copy  of  the  complaint  as  required  under  Bal. 
Code,  {4873,  which  provides  that  when  the  complaint  itself  ia 
Died  in  the  office  of  the  clerk  of  the  court  within  five  days  after 
service  of  summons,  the  service  of  a  copy  of  the  complaint  may 
be  omitted;  "but  the  summons  In  such  case  must  notify  the  de- 
fendant that  the  complaint  will  be  Died  with  the  clerk  of  said 
court,  and  if  the  defendant  appear  within  ten  days  after  the 
service  of  the  summons,  the  plaintiff  must  serve  a  copy  of  the 
complaint  on  the  defendant  or  his  attorney  within  ten  days 
after  the  notice  of  such  appearance." 
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UNLAWFUL  DETAINEE  —  NOTICE  TO  QUIT  —  CHAHACTEH  OF  NOTICE  HBO- 

Where  a  tenant  has  continued  In  possession  of  agricultural 
lands  for  more  than  sixty  days  after  the  expiration  of  the  term 
for  which  the  premises  were  let  to  him,  he  ie  entitled,  under  Bui. 
Code,  JEE28,  to  hold  for  another  year,  when  he  will  again  be 
guilty  of  unlawful  detainer  for  a  period  of  sixty  days  succeeding 
the  end  of  that  holdover  year,  but  any  notice  prior  to  the  end 
of  bis  term  Is  sufficient  to  authorize  the  bringing  of  the  action 
of  unlawful  detainer. 

SAKE. 

Service  of  the  statutory  notice  to  pay  rent  or  quit  la  unneces- 
sary, where  the  action  la  not  one  Co  terminate  the  lease  on  ac- 
count of  failure  to  pay  rent,  but  Is  to  terminate  the  lease  at  its 
expiration  whether  rent  1b  paid  or  not. 

STATUTE  OF  FBAUD6 —  INOPERATIVE  AFTEB  FEBFOBMANCE  OF  CONTBACT. 

After  a  lease,  Invalid  for  want  of  acknowledgment,  has  been 
fully  performed,  neither  party  thereto  can  take  advantage  of  its 
Invalidity  so  as  to  relieve  himself  of  obligations  incurred  under 
it. 

ACTION     FOB     BERT LIMITATIONS. 

In  an  action  to  recover  rent,  the  complaint  1b  not  demurrable 
because  the  statute  of  limitations  has  run  against  a  portion  of 
the  rent  due,  where  there  is  a  balance  due  which  is  not  barred. 

TBIAL DELAY    IH    REPLYING DISCRETION    OF   C0UBT. 

The  action  of  the  court  in  permitting  plaintiff  to  file  a  reply 
after  defendant's  motion  for  Judgment  on  the  pleadings  be- 
cause of  plaintiff's  failure  to  reply  within  Ave  days  after  answer 
filed,  as  required  by  rules  of  court,  cannot  be  urged  as  error,  when 
no  abuse  of  the  court's  discretion  Is  !,hown. 

SPECIAL    VERDICT WAIVES    OF    IBBEGULAKITr. 

Where  special  interrogatories  were  submitted  to  the  Jury 
and  a  general  verdict  returned  by  them  without  returning  the 
special  verdict  asked,  and  the  court  directed  the  Jury  to  answer 
such  Interrogatories,  which  the  foreman  thereupon  did  in  writing; 
in  the  presence  of  court.  Jury,  and  parties,  without  signing  same, 
and  no  objection  was  raised  at  the  time  to  the  regularity  of  such 
proceedings,  the  appellants  must  be  held  to  have  waived  the 
irregularity. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thad  Huston,  Judge.  Affirmed. 
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Eric  E.  Rosling,  for  appellants. 

J.  W.  A.  Nichols  and  John  G.  Stallcup,  for  respondent. 

Tbe  opinion  of  the  court  was  delivered  by 

Mount,  J. — Action  for  possession  of  agricultural  land 
unlawfully  detained.  The  plaintiff  below  (respondent 
litre)  brought  this  action  against  defendants  (appellants 
here)  for  the  possession  of  certain  described  agricultural 
lands.  It  waa  alleged  substantially  in  the  complaint  that 
the  plaintiff  was  the  owner  and  entitled  to  the  possession 
of  the  premises ;  that  on  the  6th  day  of  Kay,  1892,  plaint- 
iff and  defendants  entered  into  a  written  contract  of  lease, 
whereby  plaintiff  leased  to  defendants  the  property  de- 
scribed for  the  term  of  five  years,  at  a  yearly  rental  of 
$226,  payable  in  semi-annual  installments;  that  the  lands 
were  agricultural  lands,  used  for  the  purpose  of  farming 
and  stock  raising  (a  copy  of  the  lease  was  set  out  at 
length) ;  that,  upon  making  the  lease,  defendants  took 
possession  of  the  lands  as  tenants,  and  continued  to  occupy 
the  same  during  the  entire  period  of  the  lease;  that,  after 
the  expiration  of  the  term  of  the  lease,  defendants  con- 
tinued to  hold  over  under  the  lease  until  May  6, 1901 ;  that 
on  the  27th  day  of  March,  1901,  plaintiff  notified  defend- 
ants in  writing  that  said  lease  would  be  terminated  on 
May  6,  1901;  and  that  defendants  would  be  required 
to  vacate  the  premises  and  pay  the  rent  due,  which 
was  alleged  to  be  $2,596.90;  that  defendants  at  the 
expiration  of  the  said  term  failed  and  refused  to  vacate 
the  premises,  and  wrongfully  and  unlawfully  withheld  the 
same  from  plaintiff.  The  prayer  was  for  rent  due,  for 
damages,  and  for  a  writ  of  restitution.  A  summons  was 
issued,  and,  together  with  a  copy  of  the  complaint,  served 
upon  defendants  on  May  20,  1901.     Defendants  made  a 
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special  appearance,  and  moved  to  quash  the  summons, 
which  motion  was  sustained.  Thereupon  the  original  com- 
plaint was  filed  on  June  3,  1901,  and  an  alias  summons 
issued  and  served  upon  defendants  on  June  13,  1901,  re- 
quiring defendants  to  appear  and  answer  the  complaint  on 
file  in  the  clerk's  office  on  or  before  June  20,  1901.  No 
copy  of  the  complaint  was  served  with  the  last  summons. 
Defendants  again  appeared  specially  within  the  time  re- 
quired and  moved  to  quash  the  summons  because  a  copy 
of  the  complaint  was  not  served  therewith.  This  motion 
was  denied.  Defendants  then  demurred  to  the  complaint 
upon  the  grounds  that  the  court  had  no  jurisdiction  of  the 
persons  of  defendants,  that  the  complaint  did  not  state  a 
cause  of  action,  and  that  the  action  was  barred  by  the 
statute  of  limitations.  The  demurrer  was  overruled. 
Whereupon  an  answer  was  filed  in  which  defendants  de- 
nied all  the  allegations  of  the  complaint,  and,  by  way  of 
affirmative  defense,  alleged,  in  substance,  that  defend- 
ants were  in  fact  the  equitable  owners  of  the  property, 
that  a  deed  executed  by  defendants  to  plaintiff  was  in  fact 
a  mortgage,  that  the  contract  of  lease  was  a  part  of  the 
transaction  growing  out  of  the  mortgage,  and  that  the  re- 
lation of  landlord  and  tenant  in  fact  did  not  exist.  A 
reply  denied  the  affirmative  defenses.  The  cause  there- 
after came  on  for  trial  before  the  court  and  a  jury,  and  a 
verdict  was  thereafter  rendered  in  favor  of  the  plaintiff 
for  the  ppsaession  of  the  premises  and  for  $100  damages. 
From  the  judgment  on  the  verdict,  defendants  appeal. 

Appellants  allege  error  of  the  court  in  denying  the 
motion  to  quash  the  second  summons  because  a  copy  of 
the  complaint  was  not  served  therewith.  The  statute 
(§  4873,  Bal.  Code)  provides  that  when  the  complaint 
itself  is  filed  in  the  office  of  the  clerk  of  the  court  within 
five  days  after  service  of  summons,  the  service  of  a  copy 
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of  the  complaint  ma;  be  omitted.  The  summons  notified 
defendants  that  the  complaint  was  on  file  in  the  office  of 
the  clerk.  This  service  was  sufficient  to  give  the  court 
jurisdiction  of  the  persons  of  the  defendants.  The  record 
also  shows  that  a  copy  of  the  complaint  had  already  been 
served  on  defendants.  The  fact  that  another  copy  of  the 
same  complaint  was  not.  served  on  defendants  within  ten 
days  after  notice  of  appearance  did  not  deprive  the  court 
of  juriadiction.    The  motion  was  properly  denied. 

The  order  of  the  court  overruling  the  defendants'  de- 
murrer to  the  complaint  is  next  assigned  as  error.  The 
first  ground  of  demurrer  is  that  the  conrt  had  no  juris- 
diction of  the  persons  of  the  defendants.  This  question 
has  already  been  disposed  of  in  what  is  said  above.  The 
second  ground  of  demurrer  is  that  the  complaint  does  not 
state  a  cause  of  action,  first,  because  it  is  not  stated  therein 
in  what  manner  the  notice  to  vacate  was  served.  The  com- 
plaint alleged  "that  on  the  27th  day  of  March,  1901,  plaint- 
iff notified  defendants,  in  writing,  that  their  lease  of  paid 
premises  would  be  terminated  on  May  6,  1901,  and  that 
defendants  were  required  to  quit,  vacate,  and  surrender 
to  the  plaintiff  said  premises  on  said  date,  and  to  pay 
plaintiff  the  rent  due  as  aforesaid,  in  the  sum  of  and 
amounting  to  $2,596.90."  It  was  also  alleged  in  the  com- 
plaint that  the  lands  leased  were  agricultural  lands;  that 
the  lease  was  for  a  definite  term,  viz.,  five  years  from  the 
6th  day  of  May,  1892,  and  that  thereafter  defendants  con- 
tinned  to  hold  under  the  lease  until  the  6th  day  of  May: 
1901.    The  statute,  at  §  5527,  Bal.  Code,  says: 

"A  tenant  of  real  property  for  a  term  less  than  life  is 
guilty  of  unlawful  detainer  either, — 

1.  When  he  holds  over  or  continues  in  possession,  in 
psraoa  or  by  sub-tenant,  of  the  property  or  any  part  thereof 
after  the  expiration  of  the  term  for  which  it  is  let  to  him. 
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In  all  casea  where  real  property  is  leased  for  a  specified 
term  or  period  by  express  or  implied  contract,  whether 
written  or  by  parol,  the  tenancy  shall  be  terminated  with- 
out notice  at  the  expiration  of  such  specified  term  or 
period.     .     .     ." 

Section  5528,  Bal.  Code,  provides: 

"In  all  cases  of  tenancy  upoD  agricultural  lands,  where 
the  tenant  has  held  over  and  retained  possession  for  more 
than  sixty  days  after  the  expiration  of  his  term,  without 
any  demand  or  notice  to  quit  by  his  landlord  or  the  suc- 
cessor in  estate  of  his  landlord,  if  any  there  be,  he  shall  be 
deemed  to  be  holding  by  permission  of  his  landlord  or  the 
successor  in  estate  of  his  landlord,  if  any  there  be,  and 
shall  be  entitled  to  hold  under  the  terms  of  the  lease  for 
another  full  year,  and  shall  not  be  guilty  of  an  unlawful 
detainer  during  said  year,  and  such  holding  over  for  the 
period  aforesaid  shall  be  taken  and  construed  as  a  consent 
on  the  part  of  a  tenant  to  hold  for  another  year." 

It  is  clear  from  the  first  section  quoted  that  ihe  de- 
fendants were  unlawful  detainers  for  the  period  of  sixty 
days  after  May  6,  1897,  and  no  notice  or  demand  to  quit 
was  necessary.  Under  the  next  section  quoted,  when  de- 
fendants  held  for  more  than  sixty  days  without  demand 
or  notice  to  quit,  they  were  then  entitled  to  hold  for  another 
year.  We  are  of  the  opinion  that  this  same  condition  arose 
at  the  expiration  of  the  next  year.  Defendants  were  again 
unlawful  detainers  for  sixty  days,  and  so  for  each  year 
they  were  permitted  to  occupy  the  premises  under  the  lease ; 
and  an  oral  or  written  demand  for  the  premises  within 
sixty  days  after  the  expiration  of  any  year,  or  any  notice 
prior  to  the  end  of  the  year  that  the  lease  would  be  ter- 
minated, was  sufficient  to  authorize  the  bringing  of  the 
action.  The  notice  required  by  the  statute  to  be  served, 
wherein  the  time  and  manner  of  service  must  be  stated 
in  the  complaint,  as  was  held  by  this  court  in  Lowman  v. 
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West,  8  Wash.  355  (36  Pac  258),  ia  a  notice  which 
terminates  the  lease  before  the  limitation  of  time  on  ac- 
emnt  of  some  condition  broken ;  but  such  is  not  the  case 
here. 

It  is  next  claimed  that  no  notice  was  given  in  the 
alternative, — to  pay  rent  or  quit  The  action,  as  we  have 
said,  ia  not  an  action  to  terminate  the  lease  on  account 
of  failure  to  pay  rent,  but  is  to  terminate  the  lease  at  its 
expiration  whether  rent  is  paid  or  not  It  was,  therefore, 
not  necessary  to  serve  the  statutory  notice  to  pay  rent  or 
pit 

It  is  next  claimed  that  the  lease  is  void,  being  for  five 
years  and  not  acknowledged.  It  is  probable  that  neither 
party  could  have  enforced  the  lease  on  this  account,  and 
that  it  would  have  been  void  as  to  third  parties;  but 
tfter  it  is  fully  performed,  neither  party  to  it  can  take 
advantage  thereof,  so  as  to  relieve  himself  of  the  obli- 
gations incurred. 

It  is  next  contended  that  the  statute  has  run  against 
the  cause  of  action  for  rent  due,  because  a  part  thereof 
has  not  accrued  within  the  last  six  years.  Even  if  it 
he  conceded  that  the  statute  had  run  as  against  all  of  the 
claim  prior  to  six  years  or  even  three  years  before  the 
action  was  brought,  the  balance  was  not  barred,  and  the 
demurrer  was  properly  denied  on  that  ground. 

After  defendants  served  their  answer  on  plaintiffs  at- 
torney no  reply  was  filed  within  five  days,  as  provided  by 
lie  rules  of  the  court.  Defendants  thereupon  filed  a  m<y 
don  for  judgment  on  the  pleadings,  which  motion  was 
denied,  and  the  court  permitted  plaintiff  to  thereafter 
file  a  reply.  This  was  within  the  discretion  of  the  court, 
and  we  think  the  discretion  was  not  abused,  and  no  error 
ess  be  based  thereon. 
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At  the  trial  of  the  cause,  the  court,  at  the  request  of 
the  defendants,  submitted  three  interrogatories  to  the  jury, 
in  the  nature  of  a  special  verdict.  When  the  jury  returned 
the  general  verdict  in  favor  of  plaintiff,  no  answers  to 
these  interrogatories  were  made.  The  court  thereupon  di- 
rected the  jury  to  answer  the  interrogatories.  The  fore- 
man of  the  jury,  in  the  presence  of  the  jury  and  in  the 
presence  of  the  court,  thereupon  answered  each  of  these 
interrogatories  in  the  negative  in  writing,  but  did  not  sign 
the  same.  No  question  was  raised  at  the  time  the  verdicts 
were  returned  as  to  the  regularity  of  these  proceedings. 
The  jury  was  not  polled,  and  without  objection  the  de- 
fendants permitted  the  special  findings  to  be  received  and 
filed,  together  with  the  general  verdict.  We  are  of  the 
opinion  that  by  not  objecting  to  this  procedure  the  de- 
fendants waived  any  irregularity  and  cannot  now  be  beard 
to  object  to  the  same 

There  are  a  number  of  other  errors  claimed,  but  the 
ones  here  discussed  are  the  only  ones  of  any  merit. 

Finding  no  error  in  the  record  the  cause  will  be  af- 
firmed. 

Reavis,  O.  J.,  and  Anders,  Hadley,  Ftjllebton, 
White  and  Dunbar,  JJ., 


[No.  4278.     Decided  July  28,  1902.] 
W.  M.  Crowley,  Respondent,  v.  United  States  Fidel- 
ity and  Guaranty  Company,  Appellant. 


BUILDING    CONTRACTOR'S    BOND ACTION    AOAINBT    BDBETT EVIDENCE. 

Although  a  building  contract  may  have- required  written  an- 
thorlty  from  the  owner  tor  deviations  In  the  plane,  yet  where 
the  owner  orally  directed  changes  made,  which  were  acted  upon 
by  the  contractor,  both  parties  thereby  waived  the  provisions  ot 
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the  contract  requiring  written  evidence  of  alterations,  and  con- 
sequently they  could  be  established  by  oral  evidence  In  an  action 
between  the  owner  and  the  surety  upon  the  'contractor'!  bond. 

Hi  HE RIGHT   TO  OFF-SET   CLAIM   FOB   EXTRAS. 

In  an  action  against  the  surety  upon  a  building  contractor's 
bond  to  recover  the  amount  of  unpaid  bills  for  material  the 
owner  was  compelled  to  pay,  the  defendant  Is  entitled  to  off-set 
the  value  of  extra  work  performed  by  the  contractor,  and  for 
this  purpose  may  Introduce  evidence  showing  that  there  was  a 
dispute  between  the  owner  and  contractor  as  to  the  reasonable 
value  of  such  extras  and  that  the  owner,  though  requested,  re- 
fused to  submit  the  matter  to  arbitrators,  as  by  the  contract 
required. 

SAKE  —  BEOOVEBY    OF    ATTORNEY    FEES    INCURRED    DEPENDING    AGAINST 
LIES  B. 

In  an  action  against  a  surety  to  recover  on  account  of  the 
failure  of  its  principal  to  comply  with  a  building  contract  con- 
ditioned that  the  principal  should  furnish  all  materials  and  labor 
and  construct  certain  buildings,  the  owner  Is  entitled  to  recover 
the  amount  paid  by  him  to  secure  a  discharge  of  Hens  filed 
against  his  property  on  account  of  materials  unpaid  for  by  the 
contractor,  and  Is  also  entitled  to  recover  his  reasonable  expenses 
and  attorney  fees  In  defending  against  such  liens,  where  the 
surety  neglects  to  defend  the  suit  after  notice. 

SU1E LIABH1TT    OF    eUBETT    UNAFFECTED    BY    PBIKCIPAt'S    PARTNKH- 

The  fact  that  a  contractor  who  entered  Into  a  building  con- 
tract in  his  own  name  had  a  partner  Interested  with  him  in  the 
work  would  not  relieve  a  surety  upon  such  contractor's  bond  from 
the  obligation  to  Indemnify  the  owner  against  a  failure  to  per- 
form the  contract,  where  the  work  progressed  after  the  discovery 
of  the  partnership,  without  objection  thereto  by  either  the 
owner  or  the  surety. 

SAME COMPLIANCE    WITH    TEEMS    OF    CONTRACT EFFECT    OX    ADM 

TIOKAL    PRECAUTION  a. 

The  fact  that  the  owner  required  bills  for  labor  and  mater- 
ial to  be  0.  K.'d  by  the  foreman  In  charge  of  the  work,  while 
the  building  contract  provided  that  all  payments  should  be  made 
upon  recelptsd  bills  as  payments  became  due,  would  not  release 
the  surety  upon  the  contractor's  bond,  when  it  does  not  appear 
that  the  owner  paid  before  the  amounts  were  due  under  the 
contract,  nor  that  he  refused  to  pay  after  they  were  due. 
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raranLiwn)  wriitkn  coktbact — ADMieaiBiLiTr  m  evtohhoe. 

"Where  inter! ineations  and  corrections  in  a  written  contract 
Involved  In  the  action  are  shown  to  have  been  made  before  it 
was  signed,  it  is  properly  admissible  in  evidence. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Wiixiam  E.  Bell,  Judge.    Reversed. 

James  B.  Murphy,  for  appellant. 
Kerr  &  McCord,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — On  December  6,  1900,  respondent  entered 
into  a  contract  with  L.  T.  Parker,  under  which  Parker 
agreed  to  furnish  all  labor  and  material  and  construct  for 
respondent  three  cottages  for  the  sum  of  $2,145 ;  "first 
payment,  $400,  when  cottages  are  roofed  in ;  second  pay- 
ment, $800,  when  first  and  second  coats  of  plaster  are  on ; 
third  payment,  $945,  one  day  after  completion  and  ac- 
ceptance of  buildings;  all  payments  to  be  made  on  re- 
ceipted bills  as  payments  become  due."  The  contract  pro- 
vided that  respondent  might  "during  the  progress'  of  said 
buildings  require  alterations,  deviations,  additions  to,  or 
omissions  from  the  said  contract,  specifications,  or  plans, 
and  the  same  shall  in  no  way  affect  or  avoid 
the  contract;  but  additional  costs  (if  any)  of  such  changes 
will  be  added  to  the  amount  of  such  contract  price  and 
deductions  shall  be  made  from  said  contract  price  for  all 
omissions  of  work  specified,  at  a  fair  and  reasonable  val- 
uation." And  further  provided :  "No  bill  or  account  for 
extra  work  will  be  allowed  or  paid  unless  authority  for 
contracting  same  can  be  shown  by  a  certificate  from  the 
owner,  countersigned  by  the  architect  or  8Uperintendent^.,' 
To  secure  compliance  with  this  contract  by  Parker,  ap- 
pellant executed  the  bond  upon  which  this  suit  is  based, 
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conditioned  that  Parker  should  faithfully  perform  the 
work,  and  faithfully  comply  with  the  terms  and  conditions 
of  the  contract.  When  the  cottages  were  completed,  the  re- 
spondent having  made  all  payments  in  conformity  with 
the  contract,  it  was  ascertained,  upon  a  settlement  between 
respondent  and  Parker,  that  there  were  unpaid  bills  for 
material  used  in  the  construction  of  the  buildings  amount- 
ing to  about  $400.  Before  making  the  last  payment,  re- 
spondent notified  appellant,  in  writing,  that  these  out- 
standing claims  were  unpaid,  and  that  he  would  pay  out 
the  balance  in  his  hands  upon  receipted  bills,  and  requested 
the  appellant  to  see  that  the  contractor  paid  them.  The 
contractor  defaulted,  and  permitted  liens  to  be  filed 
upon  respondent's  property.  Respondent  again  notified 
appellant  to  pay  the  claims,  and  tendered  the  balance  in 
his  hands,  viz.,  $1.75.  Appellant  refused,  and  the  Hen 
claimants  brought  an  action  in  the  lower  court  to  foreclose 
their  liens.  Thereupon  respondent  served  upon  appellants 
a  copy  of  the  complaint  in  the  Hen  case,  together  with  a 
notice  demanding  that  appellant  appear  and  defend  the 
same,  and  that,  if  it  failed  to  appear  and  defend  the  Hen 
case,  respondent  would  employ  counsel  at  appeUant's  ex- 
pense and  interpose  a  defense  thereto.  The  appellant  re- 
fused to  appear.  The  contractor,  Parker,  a  party  to  said 
suit,  defaulted.  Respondent  employed  counsel,  filed  his 
answer,  put  the  claimants  upon  their  proof  and  pleaded 
affirmatively  his  contract  and  the  bond  executed  by  appel- 
lant, alleged  a  full  compHance  with,  the  terms  of  the  con- 
tract and  bond,  prayed  for  the  dismissal  of  the  said  action, 
and,  in  the  alternative,  if  the  court  established  said  claims 
as  hens  upon  his  property,  that  upon  payment  thereof  he 
haw  judgment  over  against  Parker.  He  served  the  answer 
npon  Parker,  and  made  a  tender  of  the  balance  due  from 
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him  under  the  contract.  The  court  in  the  lien  case,  upon 
ft  trial,  rendered  judgment  against  Parker  for  $500.67, 
and  decreed  a  foreclosure  of  the  liens,  and  further  decreed 
that  the  respondent  had  fully  and  faithfully  complied  with 
the  terms  of  his  contract  with. Partes.-  Respondent  there- 
upon paid  the  judgment  in  the  lien  case,  and  demanded 
reimbursement  from  appellant,  which  demand  was  refused. 
Respondent  brought  this  action  against  the  sureties  upon 
the  bond  to  recover  the  amount  of  the  judgment,  viz., 
$500.67,  together  with  $50  for  attorney's  fees  and  $2  ap- 
pearance costs  incurred  in  defending  the  lien  case.  Ap- 
pellant, after  denying  the  execution  of  the  contract  between 
Parker  and  respondent  set  up  in  the  complaint,  alleged  that 
respondent  made  a  contract,  under  which  the  buildings 
were  constructed,  with  L.  T.  Parker  and  one  Merritt, 
copartners;  that  for  the  sake  of  convenience  the  contract 
was  made  in  the  name  of  Parker,  and  that  it  was  agreed 
and  understood  between  Parker,  Merritt,  and  respondent 
that  respondent  should  look  to  them  jointly  for  the  per- 
formance of  the  contract;  that  the  contract  provided  that, 
should  any  dispute  arise  respecting  its  meaning,  the  same 
should  be  decided  by  one  Robertson,  an  architect,  whose 
decision  should  be  final,  and,  should  any  dispute  arise  re- 
garding the  value  'of  the  extra  work,  such  dispute  should  be 
determined  by  arbitration;  that  respondent  has  required 
extra  work  which  at  a  fair  and  reasonable  valuation  was 
greatly  in  excess  of  the  sum  of  $552.87;  that  a  dispute 
arose  between  the  contractor  and  respondent  regarding  this 
extra  work;  that  respondent  refused  to  arbitrate  as  pro- 
vided in  said  contract;  that  respondent  is  indebted  to  the 
contractors  for  extra  work  in  excess  of  the  sum  of  $552.67, 
and  in  excess  of  the  penalty  of  the  bond  sued  on,  and  has 
refused  to  pay  the  same;  and  that  respondent  refused  to 
make  the  payments  in  the  manner  and  at  the  time  pro- 
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rided  in  the  contract  These  allegations  were  denied  in 
the  reply.  Upon  the  trial,  judgment  was  rendered  in 
favor  of  respondent  for  the  full  amount  prayed.  At  the 
trial  the  appellant  attempted  to  prove  by  oral  evidence  that 
during  the -progress  of  the  work  deviations  and  additions 
to  the  plans  were  requested  by  the  owner,  and  extra  work 
and  materials  were  furnished  and  put  into  the  buildings; 
that  respondent  refused  to  pay  therefor;  and  that  the 
amount  thereof  exceeded  respondent's  demand.  This  tes- 
timony was  rejected  by  the  court  upon  the  ground  that 
the  contract  provided  that  no  bill  or  account  for  extra  work 
should  be  allowed  or  paid  unless  written  authority  therefor 
was  produced.  This  ruling  of  the  court  is  assigned  as 
error. 

It  appears  that  the  original  plans  and  specifications  and 
the  contract  were  prepared  by  one  Robertson,  an  archi- 
tect, on  forms  usual  in  siicli  cases,  which  contemplated  a 
superintendent  for  the  work.  No  superintendent  was  em- 
ployed, but  the  owner  himself  was  about  the  work  daily, 
and  whatever  superintendence  was  necessary  he  did  him- 
self. The  contract  provides  especially  that  "should  the 
owner,  during  the  progress  of  the  work,  desire  any  devia- 
tion, alteration,  additions  to  or  omissions  from  said  con- 
tract, specifications  or  plans,  he  shall  be  at  liberty  to  have 
such  changes  made,  and  the  same  shall  in  no  way  affect  or 
avoid  the  contract,  but  the  additional  cost  shall  be  added  to 
the  contract  price,  and  that  no  bill  or  account  for  extra 
work  Bhall  be  allowed  or  paid  unless  authority  for  con- 
tracting the  same  can  be  shown  by  a  certificate  from  the 
owner,  countersigned  by  the  architect  or  superintendent." 
This  provision  of  the  contract  was  for  the  benefit  of  the 
by  Mm.  It  was  intended  as  a  role  of  evidence  as  between 
the  parties,  which  certainly  could  be  waived  by  the  owner 

owner,  to  prevent  a  claim  for  extra  work  not  authorized 

18-»  Wuh. 
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and  the  contractor.  Under  the  contract,  if  the  owner  de- 
sired any  changes  or  alterations  from  the  original  plans  of 
the  buildings,  he  was  at  liberty  to  have  them  made,  and 
the  contractor  was  bound  to  make  them.  It  was  the  own- 
er's duty,  however,  to  give  written  authority,  to  the  eon- 
tractor  for  such  change  or  alteration,  and  without  such 
authority  the  contractor  was  not  bound  to  make  them.  But 
if  the  owner  orally  directed  changes  or  alterations  which 
the  contractor  was  at  liberty  to  accept,  and  which  he  did 
accept,  the  owner  and  the  contractor  thereby  waived  the 
provisions  of  the  contract  requiring  written  evidence  there- 
of; and  the  owner  cannot  now  be  heard  to  say,  after 
waiving  this  provision,  that  the  contractor  shall  not  be 
paid  for  such  extra  services.  1  Greenleaf,  Evidence  (16th 
ed.),  §  304;  Bartlett  v.  Stanchfield,  148  Mass.  394  (19  N. 
E.  549,  2  L.  H.  A.  625)  ;  McFadden  v.  O'Donnell,  18  Cal. 
160;  Meyer  v.  Berhmdi,  53  Minn.  59  (54  N.  W.  937)  ; 
Baddera  v.  Davis,  88  Ala.  367  (6  South.  884)  ;  McLeod 
v.  Genius,  31  Neb.  1  (47  N.  W.  473).  Under  the  rule 
announced  above,  the  contractor  was  entitled  to  recover 
against  the  owner  forthe  extra  services  even  if  they  were 
ordered  by  respondent  orally,  and  oral  evidence  was  ad- 
missible to  show  the  services  and  their  reasonable  value; 
and,  certainly,  if  these  extras  equalled  or  exceeded  the 
demands  of  respondent,  he  had  suffered  no  damages.  If 
the  contractor  might  have  shown  theBe  facts,  it  certainly 
follows  that  his  surety  may  do  so. 

Appellant  also  alleged  in  its  answer,  and  offered  to  prove, 
that  a  dispute  arose  between  the  contractor  and  respondent 
in  regard  to  the  reasonable  value  of  the  extras,  and  that, 
in  accordance  with  the  contract,  Parker  or  his  agent  sought 
respondent  and  offered  to  submit  such  dispute  to  arbitra- 
tors, and  that  respondent  refused  this  offer.  Under  these 
circumstances,  Parker  was  entitled  to  recover  for  the  re«- 
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sonable  value  of  the  extras.  The  appellant  should  have 
been  allowed  to  show  these  facts.  Respondent  is  not  en- 
titled to  recover  from  appellant  more  than  his  actual  dam- 
ages, and,  if  the  amount  of  extras  furnished  by  Parker 
under  the  contract  exceeded  or  equalled  the  sum  claimed 
by  respondent,  appellant  was  entitled  to  have  the  action 
dismissed;  and  if  an;  extra  work  had  been  done,  and  not 
paid  for,  appellant  was  entitled  to  have  the  value  of  such 
extra  work  offset  pro  tanto  against  respondent's  demand. 
It  was  therefore  error  of  the  court  to  reject  this  evidence. 

The  court  below  allowed  respondent  to  recover  for  the 
amount  of  $552.67,  $500.67  of  which  was  the  amount  re- 
covered in  the  action  by  lien  claimants  against  his  property, 
150  for  respondent's  attorney  in  defending  the  action, 
and  $2  for  clerk's  fees  for  defendant's  appearance  in  the 
action  brought  by  the  lien  claimants.  This  is  alleged  as 
error,  (1)  because  the  terms  of  the  bond  did  not  contem- 
plate such  damages;  and  (2)  because  the  Attorney's  fee 
was  unnecessary.  The  contract  provides  that  Parker  shall 
furnish  all  materials  and  labor  and  construct  the  buildings. 
The  bond  provides  that  Parker  shall  well,  truly,  and  faith 
fully  perform  the  conditions  of  his  contract.  This  court 
held  in  Wheeler,  Osgood  4e  Co.  v.  Everett  Land  Co.,  14 
Wash.  630  (45  Pac.  316),  that  the  true  meaning  and  intent 
of  the  provision  requiring  the  contractor  to  furnish  mar 
terials  was  certainly  that  he  should  pay  for  them,  and  not 
that  he  should  simply  supply  thorn,  and  leave  respondent 
to  pay  for  them.  This  is  the  only  reasonable  deduction 
from  such  an  agreement.  If  the  contractor  furnished  ma- 
terials under  the  contract  for  which  he  did  not  pay,  and 
on  account  of  which  liens  were  filed  against  his  property, 
it  became  the  duty  of  the  contractor,  or  in  default  thereof 
the  surety,  to  pay  these  liens ;  and  neglecting  to  do  so,  and 
thereby  causing  damages  to  respondent,  the  respondent 
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was  entitled  to  recover.  He  was  also  entitled  to  recover 
his  reasonable  expenses,  including  attorney's  fees  in  de- 
fending such  claims ;  for  he  had  notified  appellant  of  the 
action,  and  appellant  had  refused  or  neglected  to  appear. 
1  Sutherland,  Damages  (2d  ed.),  §  88;  Henry  v.  Hand, 
30  Ore.  492  (59  Pac.  330)  ;  Westfield  v.  Mayo,  122  Mam. 
100  (23  Am.  Rep.  292) ;  Ah  Thme  v.  Quan.  Wan,  3  CaL 
216 ;  Dt&ois  v.  Hermance,  86  N.  T.  073. 

Unless  the  extra  wort  performed  by  Parker,  and  unpaid 
for  at  the  time,  was  equal  to  the  amount  claimed  by  the 
lien  claimants  at  the  time  the  claims  were  filed,  it  was  not 
error  to  allow  the  amount  of  $552.67. 

There  are  several  corrections  and  interlineations  in  the 
original  contract  and  specifications  offered  in  evidence  by 
the  respondent.  It  is  claimed  that  the  court  erred  in  ad- 
mitting this  contract  In  evidence.  The  evidence  clearly 
shows  that  these  corrections  and  interlineations  were  made 
and  inserted  before  the  contracts  were  signed.  There  was 
no  error  in  this  respect 

Appellant  alleged  that  the  contract  for  the  construction 
of  the  cottages  was  in  fact  a  partnership  contract  between 
Parker  and  one  Merritt,  as  copartners,  on  the  one  side, 
and  respondent  on  the  other,  and  that  this  fact  was  well 
known  to  respondent,  and  not  to  appellant,  at  the  time 
the  bond  was  given.  The  court  refused  to  find — we  think 
correctly,  under  the  evidence — that  the  contract  was  in 
fact  between  Parker  and  Merritt,  as  copartners,  on  the  one 
hand,  and  respondent  on  the  other.  It  nowhere  appeared 
in  the  written  contract  that  Merritt  had  any  interest 
therein ;  nor  does  it  appear  by  the  evidence  that  respondent 
knew  Merritt-  was  a  partner  of  Parker  until  some  time 
after  the  contract  Was  entered  into,  and  until  after  the 
work  was  well  under  Way.  It  also  appears  that  respond- 
ent's first  information  ■  that  Parker  and  Merritt  weta 
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actually  partners  interested  in  the  construction  of  the  cot- 
tages was  obtained  from  the  managing  agent  of  appellant 
Respondent  did  not  recognize  Merritt  as  a  party  to  the 
contract.  There  is  nothing  in  the  case  to  show  that  either 
party,  at  the  time  the  contract  and  bond  were  made,  knew 
Parker  and  Merritt  were  partners,  in  fact.  After  the  fact 
was  discovered  that  Parker  and  Merritt  were  partners, 
neither  appellant  nor  respondent  made  any  objection 
thereto.  Under  these  circumstances,  the  appellant  was 
not  relieved  from  the  obligation  to  indemnify  respondent 
against  the  failure  of  Parker  to  perform  the  contract,  and 
it  waa  not  error  for  the  lower  court  to  so  hold. 

It  is  argued  that  because  respondent  paid  out  money 
whenever  orders  were  presented  to  him  by  Parker,  "O  KM" 
by  Merritt,  such  payments  were  not  in  accordance  with  the 
contract.  It  appears  from  the  evidence  that,  whenever 
bills  for  work  or  materials  furnished  were  presented  to 
the  respondent  for  payment,  respondent  required  Merritt 
to  "O  K"  them,  and  that  these  receipted  bills  were  then 
paid.  Merritt  at  this  time  was  acting  as  foreman  on  the 
work  The  contract  provided  that  all  payments  should 
be  made  upon  receipted  bills  as  payments  became  due. 
The  fact  that  Parker  or  respondent  required  these  bills 
to  be  approved  by  the  foreman  in  charge  of  the  work  could 
make  no  difference.  This  was  simply  an  additional  pre- 
caution, and  an  evidence  that  the  materials  were  actually 
famished.  It  did  not  affect  the  contract  in  the  slightest. 
The  respondent  had  agreed  to  pay  upon  receipted  bills. 
It  is  not  shown  that  he  paid  before  the  amounts  were  due 
under  the  contract,  nor  that  he  refused  to  pay  after  the 
payments  were  due  under  the  terms  thereof.  This  did  not 
release  the  surety. 

For  the  first  error  above  discussed,  the  cause  will  be 
reversed,  and  remanded  to  the  lower  court  for  further 
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proceedings  In  accordance  with  this  opinion;  appellant 
to  recover  the  costs  of  this  appeal. 

Reavis,  C.  J.,  and  White,  Asdees,  Haduy,  Fuixeb- 
ton  and  Donbab,  JJ.,  concur. 


[No.  42S5.     Decided  July  28,  1902.] 

Gkegorie    Fkazee    et   vs.,   Respondents,   v.    Spokane 
Cotjhty  et  al.,  Appellants. 

INDIANS (I0ME8TKAD     BIGHTS      IN      PCBLIO      LANDS MISTAKES     TIT 


A  patent  to  a  member  of  the  Spokane  tribe  of  Indians  Issued 
under  and  by  virtue  of  the  provisions  of  the  act  of  congress  of 
January  18,  1881,  which  relates  only  to  the  Winnebago  Indians 
of  Wisconsin,  Is  void  In  so  far  as  it  attempts  to  Impose  a  limit- 
ation that  the  lands  patented  shall  be  exempt  from  taxation  and 
shall  remain  Inalienable  for  the  period  of  twenty  years. 

BASE. 

An  Indian  who  was  entitled  to  a  patent  for  a  homestead 
under  the  act  of  congress  of  July  4,  1884,  but  to  whom  the 
officers  of  the  government  erroneously  Issued  a  patent  under  an- 
other law,  could  not  be  deprived  of  the  limitations  and  condi- 
tions of  the  act  of  1884  la  his  favor  through  such  action  of  the 
officers  of  the  land  department. 

SAME  —  EFFECT   OF   CITIZENSHIP. 

The  act  of  congress  of  February  8,  1887,  which  confers  citi- 
zenship upon  all  Indians  who  have  voluntarily  taken  up  resi- 
dence separate  and  apart  from  any  tribe  and  adopted  the  habits 
of  civilized  life  la  not  in  conflict  with  the  act  of  congress  of 
July  4,  1884,  which  extends  the  benefits  of  the  homestead  laws  to 
Indians  located  upon  the  public  lands,  with  restrictions,  however, 
against  alienation  for  a  period  of  twenty-five  years  after  the  ac- 
quisition of  title. 

SAKE CONDITION    AGAIN  ST    ALIENATION. 

The  act  of  congress  of  July  4,  1884,  giving  Indians  the  right 
to  file  homestead  entries  upon  public  lands,  which  shall'  be  held 
In  trust  for  them  by  the  government  for  twenty-five  years  after 
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Issuance  of  patent,  and  then  full  and  unincumbered  title  vested 
In  them  by  another  patent  after  the  expiration  of  each  limitation, 
applies  to  those  who  have  severed  their  tribal  relations  as  well 
u  to  those  who  have  not. 

UMC  —  WHICH    STATUTE    OOVEBKS. 

Although  an  Indian  located  a  homestead  on  public  land  while 
the  art  of  March  3,  1876,  was  in  force,  which  placed  a  five-year 
limitation  upon  alienation  of  lands  acquired  thereunder,  yet 
where  inch  five-year  period  of  limitation  was  enlarged  to  twenty- 
tin  years  by  the  act  of  July  4,  1884,  and  made  applicable  to 
"Kiel  Indiana  ae  may  be  now  located  upon  public  lands,"  an 
Indian  who  had  located  prior  to  the  passage  of  the  1884  act  but 
had  not  earned  title  until  some  yean  subsequent  thereto,  would 
he  entitled  to  a  patent  with  the  twenty-live  year  limitation  on 
alienation. 

UHI TAXATIOH. 

Where  the  government  holds  title  in  trust  for  a  period  of 
jean  to  lands  patented  to  Indians,  no  faxes  can  be  levied  against 
the  land  during  such  period. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Qeoboe  W.  Belt,  Judge.  Affirmed. 

Horace  Kimball  and  Miles  Poindexter,  for  appellants. 
Grauej  o?  Graves,  for  respondents. 

The  opinion  of  the  court  waa  delivered  by 

Hadley,  J. — This  action  was  brought  by  respondents 
against  appellants  to  remove  a  cloud  of  taxes  heretofore 
levied  against  respondents'  real  estate,  to  cancel  certificates 
of  delinquency  already  issued  thereon,  and  to  enjoin  the 
levy  and  collection  of  taxes  against  said  land  for  the  year 
1901.  The  complaint  alleges  that  respondents  are  husband 
and  wife;  that  they  are  Indians,  formerly  members  of  the 
Spokane  tribe,  but  previous  to  the  entry  and  patent  herein- 
after mentioned  they  severed  their  tribal  relations,  and 
have  never  since  resumed  them;  that  on  or  about  March 
6,  1883,  they  settled  upon  and  made  entry  of  certain  de- 
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appealed  to  this  court.  The  only  errors  assigned  are  upon 
the  order  overruling  the  demurrer  and  upon  the  order 
granting  judgment  upon  the  pleadings.  The  latter  assign- 
ment was  not  discussed  in  appellants'  opening  brief,  and, 
although  discussed  in  respondents'  brief,  is  barely  re- 
ferred to  in  appellants-'  reply  brief.  Appellants'  counsel 
evidently  adopted  the  view  that  the  real  controversy  here 
is  involved  in  the  order  overruling  the  demurrer.  In  this 
view  we  concur,  and  will  confine  ourselves  to  a  discussion 
of  that  subject,  without  occupying  the  necessary  space  to 
discuss  the  other  subject.  We  may  eay  in  passing,  however, 
that,  as  we  view  the  matter,  if  the  complaint  states  a  cause 
of  action,  then  we  think  die  answer  does  not  tender  any 
issue  thereunder. 

It  is  averred  in  the  complaint  and  is  conceded  by  ap- 
pellants that  the  executive  officers  of  the  United  States 
erroneously  stated  in  the  patent  to  respondents  that  it  was 
issued  under  and  by  virtue  of  the  provisions  of  the  act  of 
congress  of  January  18,  1881.  The  error  is  manifest, 
since  that  act  relates  only  to  transactions  with  the  Winne- 
bago Indians  of  Wisconsin,  and  respondents  are  of  a  dif- 
ferent tribe.  Under  the  provisions  of  that  act,  the  patents 
contain  a  limitation  that  the  lands  patented  shall  be 
exempt  from  taxation  of  any  character  and  shall  remain 
inalienable  for  the  period  of  twenty  years.  Such  a  limit- 
ation in  a  patent  issued  to  an  Indian  of  the  Coeur  d* 
Alene  tribe  was  held  void  in  United  States  v.  Saunders 
96  Fed.  268,  and  for  the  reasons  there  assigned  the  limit- 
ation stated  in  the  respondents'  patent  is  also  void. 

Appellants  contend  that  the  patent  shall  be  given  fulT 
force  and  effect  as  it  reads  without  the  void  clause,  and 
that  there  exist  no  limitations  against  taxation  or  aliena- 
tion; while  respondents'  position  is  that,  since  they  are 
Indians,  the  patent  should  have  contained  the  limitation 
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provided  by  tho  act  of  congress  of  July  4,  1884  (23  St.  at 
Large,  76;  1  Supp.  Her.  St.  U.  S.  [2d  ed.],  450),  hereto- 
fore quoted,  as  set  out  in  the  complaint.  The  above  stat- 
ute, it  will  be  observed,  provides  for  the  issuance  of  two 
patents, — one  when  a  person  entitled  to  it  under  the  act 
shall  have  consummated  his  right,  and  which  shall  declare 
a  trust  under  which  the  United  States  shall  hold  the  land 
for  the  period  of  twenty-five  years  for  the  sole  use  and 
benefit  of  the  patentee  and  his  heirs,  and  another  shall 
be  issued  at  the  expiration  of  twenty-five  years,  convey- 
ing the  whole  title,  discharged  of  the  trust  and  of  all 
charge  or  incumbrance  whatsoever.  Respondents  urge 
that  they  were  entitled  to  receive  the  patent  containing  the 
above  limitations,  under  which  they  could  rely  upon  re- 
ceiving a  perfect  title  at  the  end  of  twenty-five  yeara,  unin- 
cumbered and  unaffected  by  the  acts  of  themselves  or 
others,  and,  further,  that  they  have  not  lost  the  privilege 
conferred  upon  them  by  the  act  through  the  action  of  the 
officers  of  the  land  department  in  issuing  a  patent  other 
than  that  which  they  were  entitled  to  receive.  The  power 
to  declare  the  manner  of  disposing  of  public  lands,  and 
of  fixing  limitations  affecting  the  title  thereto,  lies  with 
congress.  United  States  v.  Gratiot,  14  Pet.  526 ;  Bagnell 
v.  Braderich,  13  Pet  436 ;  United  States  v.  Fitzgerald, 
15  Pet  407 ;  Emblen  v.  Lincoln  Land  Co.,  94  Fed.  710  > 
United  States  v.  Tichenor,  12  Fed.  415.  It  follows  that 
no  officer  of  the  government  has  power  to  dispose  of  publio 
lands  without  authority  of  congress,  and  he  cannot  waive 
the  conditions  and  limitations  provided  by  congress  to  at- 
tend the  conveyance  of  such  lands.  Deffeback  v.  Hawher 
115  IT.  S.  392  (6  Sup.  Ct  95)  ;  Davisv.  Wiebbold,  139  U. 
S.  507  (11  Sup.  Ct  628).  In  Taylor  v.  Brown,  5  Dak. 
335  (40  N.  W.  525),  a  patent  had  been  issued  to  a  Sioux 
Indian  who  had  abandoned  bis  tribal  relations,  and  who 
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had  earned  his  lands  tinder  an  act  of  congress  of  1875 
(18  St.  at  Large,  420,  §  15),  which  made  the  land  inalien- 
able for  a  period  of  five  years.  Hie  patent  did  not  show 
that  he  was  an  Indian,  and  contained  no  limitation  on 
alienation.  The  court  held  that  the  act  of  the  executive 
officers  in  issuing  the  patent  without  words  of  limitation 
could  not  affect  the  limitation  prescribed  by  congress, 
end  that  purchasers  from  the  patentee  were  chargeable 
with  knowledge  of  the  limitations  imposed  upon  his  title 
by  the  act  of  congress.  The  decision  was  rendered  by  a 
territorial  court,  but  it  was  cited  with  approval  in  Eells  v. 
Rota,  12  C.  C.  A.  205  (64  Fed.  417).  The  case  was  also 
appealed  to  the  supreme  court  of  the  United  States  (Taylor 
v.  Brown,  147  U.  S.  640,  13  Sup.  Ct  549),  and,  although 
the  proposition  was  not  discussed,  yet  the  judgment  was 
affirmed,  and  the  correctness  of  the  ruling  at  least  im- 
pliedly recognized.  If,  then,  respondents  were  originally 
entitled  to  a  patent  under  the  provisions  of  the  act  of  July 
4,  1884,  they  are  now  entitled  to  the  privileges  and  pro- 
tection afforded  them  by  that  law. 

Appellants  argue  that,  as  the  complaint  shows  respond- 
ents to  have  abandoned  their  tribal  relations  and  adopted 
the  habits  of  civilized  life,  they  have  therefore  become 
citizens  of  the  United  States,  under  the  provisions  of  the 
act  of  February  8,  1887  (1  Supp.  Rev.  St  U.  S.  [2d  ed.] 
534).     Section  6  of  the  act  provides  as  follows: 

"And  every  Indian  born  within  the  territorial  limits  of 
the  United  States  to  whom  allotments  shall  have  been 
made  under  the  provisions  of  this  act,  or  under  any  law  or 
treaty,  and  every  Indian  born  within  the  territorial  limits 
of  the  United  States  who  has  voluntarily  taken  up,  within 
said  limits,  his  residence  separate  and  apart  from  any  tribe 
of  Indians  therein,  and  has  adopted  the  habits  of  civilized 
life,  is  hereby  declared    to  be  a  citizen  of  the  United 
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States,  and  is  entitled  to  ell  the  rights,  privileges,  and  im- 
munities of  such  citizens,  whether  said  Indian  has  been  or 
not,  by  birth  or  otherwise,  a  member  of  any  tribe  of  In- 
dians within  the  territorial  limits  of  the  United  States 
without  in  any  manner  impairing  or  otherwise  affecting 
the  right  of  any  such  Indian  to  tribal  or  other  property." 
24  St.  at  Large,  388. 

It  is  therefore  insisted  that,  since  respondents  have  be- 
come citizens  by  virtue  of  the  above  statute,  being  entitled 
to  all  the  rights,  privileges,  and  immunities  of  citizens,  it 
follows  that  they  are  also  subject  to  the  duties  and  burdens 
of  citizenship  in  the  way  of  taxation  and  otherwise;  that, 
since  they  allege  that  they  entered  the  lands  as  a  home- 
stead, they  must  be  held  to  have  acquired  them  with  the 
aame  unrestricted  title  as  that  of  any  other  citizen  who  has 
acquired  lands  under  the  homestead  laws.  They,  how- 
ever, not  only  aver  that  they  entered  the  lands  as  a  home- 
stead, but  also  that  they  earned  them  and  made  final  proof 
of  their  right  to  them  under  the  aforesaid  law  of  July  4, 
1884,  which  extends  the  benefits  of  the  homestead  laws  to 
Indians  located  upon  the  "public  lands.  The  fact  that  the 
act  of  1887  confers  citizenship  upon  Indians  who  comply 
with  certain  conditions  does  not  conflict  with  the  law  of 
18S4.  The  act  of  1887  relates  to  securing  title  by  Indians 
to  reservation  lands  which  may  be  allotted  to  them  in  sev- 
eralty, and  incidentally  confers  citizenship  upon  all  In- 
dians who  comply  with  certain  conditions  named.  But  the 
act  of  1884  relates  to  the  acquisition  by  Indians  of  title  to 
lands  other  than  reservation  lands,  and  which  are  open  to 
others  as  well.  The  later  act  does  not  repeal  the  former, 
unless  it  may  be  said  that  the  provision  conferring  citizen- 
ship in  the  later  one  has  the  effect  to  repeal  the  clause  in 
the  former  which  places  restrictions  upon  alienation.  We 
do  not  think  it  has  that  effect.    The  evident  design  of  eon- 
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gress  was  to  prepare  the  Indian  to  become  a  self-supporting 
individual,  and  if,  as  a  means  to  that  end,  and  for  the 
purpose  of  inducing  him  to  separate  himself  from  his  tribal 
relations,  it  saw  proper  to  confer  citizenship  upon  him,  we 
are  unable  to  see  that  it  is  repugnant  to  the  government's 
still  retaining  a  certain  guardianship  over  him,  in  the  way 
of  holding  title  to  his  lands  in  trust  for  a  period,  so  that 
he  may  not  be  deprived  of  them  while  he  is  learning  the 
lessons  and  duties  of  citizenship. 

Appellants  adopt  the  argument  that,  while  respondents 
belong  to  the  Indian  race  of  men,  yet,  having  assumed  the 
duties  of  civilized  life,  they  are  no  longer  to  be  classed  as 
Indians,  within  the  meaning  of  the  law;  that  the  term 
"Indians,"  in  view  of  the  statute  of  1887  which  confers 
citizenship,  must  be  construed  to  refer  to  those  persons 
only  who  are  still  entangled  with  tribal  relations.  We  are 
not  impressed  with  the  view  that  the  term,  when  used  in 
statutes  without  qualification,  should  be  construed  as  being 
restricted  to  a  meaning  less  comprehensive  than  the  ordi- 
nary significance  thereof.  The  term  "Indians,"  as  ordi- 
narily used  when  referring  to  persons  in  the  United  States, 
is  understood  to  refer  to  the  members  of  that  race  of  men 
who  inhabited  North  America  when  it  was  found  by  Cau- 
casian people.  We  do  not  see  that  it  logically  follows  that 
a  member  of  that  race  who  has  become  a  citizen  may  no 
longer  be  properly  called  an  Indian,  with  more  force  than 
it  would  also  follow  that  a  member  of  the  African  or  negro 
race,  commonly  called  in  this  country  the  "colored"  race, 
and  who  is  also  a  citizen,  may  not  be  properly  and  tech- 
nically described  by  his  racial  designation.  In  the  absence 
of  plain  and  unequivocal  words  showing  unmistakably 
that  only  those  still  sustaining  tribal  relations  are  referred 
to,  we  think,  when  the  term  "Indians"  is  used  in  a  statute, 
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and  without  any  other  limitation,  it  should  be  held  to  in- 
clude members  of  the  aboriginal  race,  whether  now  sustain- 
ing  tribal  relations  or  otherwise. 

We  bare,  therefore,  the  statute  of  1884,  providing  that 
such  Indians  as  were  then  located,  or  might  thereafter  lo- 
cate, upon  the  public  lands,  may  avail  themselves  of  the 
provisions  of  the  homestead  laws,  but  their  title  to  lands  so 
taken  shall  be  held  in  trust  for  twenty-five  years  by  the 
government.    The  very  statute  which  conferred  the  home- 
stead privilege  in  it  described  also  provided  for  a  limita- 
tion upon  titles  thereunder  not  applicable  to  the  titles 
of  other  persons  founded  upon  the  homestead  laws.     Fol- 
lowing the  statute  of  1884,  we  have  that  of  1887,  which 
deals  with  allotments  of  reservation  lands  only,  and,  as 
heretofore  said,  incidentally  confers  citizenship  upon  all 
who  have  severed  their  tribal  relations  and  adopted  the 
habits  of  civilized  life.    But  the  latter  statute  in  no  way, 
either  expressly  or  by  implication,  undertakes  to  interfere 
with  the  limitations  upon  titles  founded  under  the  former. 
The  complaint  alleges  that  the  respondents  entered  the 
land  in  1883,  which  was  prior  to  the  passage  of  the  law 
of  1884.    The  act  of  March  3, 1875  (18  St.  at  Large,  420), 
extended  the  privileges  of  the  homestead  laws  to  Indians 
who  had  abandoned  their  tribal  relations,  and  placed  a 
five-year  limitation  upon  alienation  thereunder.    It  is  in- 
sisted that  respondents'  title  is  subject  to  the  provisions  of 
that  law,  and  that  the  limitation  upon  alienation  has,  in 
any  event,  expired  since  the  patent  was  issued  in  1891. 
The  statute  of  1884  was  a  continuation  of  the  homestead 
privilege,  with  an  enlargement  of  the  time  of  restriction 
upon  alienation  from  five  to  twenty-five  years.     Respond- 
ents had  no  title  when  the  law  of  1884  was  passed.     They 
"ere  simply  occupants  of  the  land.    We  see  no  reason  why 
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they  might  not  avail  themselves  of  the  provisions  of  the 
law  of  1884,  if  they  chose  to  do  so;  and  the  complaint 
alleges  that  that  is  what  they  did,  which  the  demurrer 
must  be  held  to  admit  It  is  alleged  that  their  proof  was 
made  in  1890,  and  their  residence  upon  the  land  after  the 
act  of  1884  therefore  covered  the  necessary  time  for  their 
title  to  ripen  under  the  homestead  law.  Moreover,  the 
statute  of  1884  by  its  terms  related  to  "such  Indians  as 
may  be  now  located  upon  public  lands,"  as  well  as  to  those 
who  might  thereafter  so  locate.  In  United  States  v. 
Saunders,  supra,  the  act  of  1884  was  held  not  to  affect  a 
title  acquired  under  the  law  of  1875;  but  it  will  he  ob- 
served that  the  title  was  fully  earned  and  perfected  before 
the  law  of  1884  was  in  force.  The  Indian  was  not  a  mere 
occupant  of  the  land,  but  had  fully  earned  his  title  and 
made  his  proof. 

In  Bells  v.  Boss,  64  Fed.  417  (12  C.  C.  A.  205),  the  cir- 
cuit court  of  appeals,  9th  circuit,  had  under  consider- 
ation a  contract  made  by  a  Puyallup  Indian,  permitting 
the  use  of  a  portion  of  his  land  for  the  purpose  of  construct- 
ing a  railroad.  Judge  McKbnma  delivered  the  opinion  of 
the  court,  and,  while  the  land  in  question  was  within  a 
reservation,  yet  we  think  the  reasoning  of  the  learned  judge 
is  equally  cogent  here.     The  opinion  says,  at  page  420 : 

"The  act  of  1887,  which  confers  citizenship,  clearly  does 
not  emancipate  the  Indians  from  all  control  or  abolish  the 
reservations.  .  .  .  That  the  abolition  of  reserva- 
tions and  of  the  guardianship  of  the  Indians  is  the  ultimate 
hope  of  the  policy,  there  can  be  no  doubt;  but  it  will  not 
be  soonest  realized  by  attributing  fanciful  qualities  to  the 
Indians,  or  by  supposing  that  their  natures  can  be  changed 
by  legislative  enactment.  .  .  .  The  patent  has  clear 
words  of  prohibition  against  alienation,  and,  even  if  it  had 
omitted  them,  the  treaties  and  law  imposed  them. 
From  its  relations  to  the  title,  and  from  the  terms  of  the 
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treaty,  we  think  the  government  had  the  power  to  make 
such  conditions,  and  that  they  were  not  destroyed  by  mak- 
ing the  Indians  citizens.  Such  effect,  cannot  be  deduced 
from  the  act  of  1887,  for,  if  congress  could  do  so,  congress 
did  explicitly  clog  the  title  with  a  condition  of  nonalien- 
ation  for  twenty-five  years,  and  absolutely  nullified  all 
contracts  made,  touching  the  same,  before  the  expiration  of 
such  time." 

To  the  same  effect  is  Beck  v.  Flmumoy  Live  Stock  £ 
Real  Estate  Co.,  65  Fed.  30  (12  O.  C.  A.  497),  decided 
by  the  circuit  court  of  appeals,  8th  circuit.  The  reasoning 
of  the  court,  as  found  on  page  35,  is  particularly  pertinent 
to  the  principle  involved  here.    The  court  said : 

"It  is  urged,  aa  we  understand,  that  congress  could  not 
make  these  Indians  citizens  of  the  United  States  without 
at  the  same  time  giving  to  them  the  unrestricted  power  to 
sell,  use,  and  control  all  property  whatsoever  in  which  they 
chanced  to  have  an  interest.  This  argument  appears  to  us 
to  be  untenable.  We  know  of  no  reason,  nor  has  any  been 
suggested,  why  it  was  not  competent  for  congress  to  declare 
that  these  Indians  should  be  deemed  citizens  of  the  United 
States,  and  entitled  to  the  rights,  privileges,  and  immuni- 
ties of  citizens,  while  it  retained,  for  the  time  being,  the 
title  to  certain  lands,  in  trust  for  their  benefit,  and  with- 
held from  them  for  a  certain  period  the  power  to  sell, 
lease,  or  otherwise  dispose  of  their  interest  in  such  lands. 
It  is  competent  for  a  private  donor,  by  deed  or  other  con- 
veyance, to  create  an  estate  of  that  character;  that  is  to 
Bay,  it  is  competent  for  a  private  person  to  make  a  convey- 
ance of  real  property,  and  to  withhold  from  the  donee,  for 
a  season,  the  power  to  sell  or  otherwise  dispose  of  it.  And 
we  can  conceive  of  no  sufficient  reason  why  the  United 
States,  in  the  exercise  of  its  sovereign  power,  should  be 
denied  the  right  to  impose  similar  limitations,  especially 
when  it  is  dealing  with  a  dependent  race  like  the  Indians, 
who  have  always  been  regarded  as  the  wards  of  the  govern- 
ment Citizenship  does  not  carry  with  it  the  right  on  the 
part  of  the  citizen  to  dispose  of  land  which  he  may  own 

10 — 21>    Willi. 
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in  any  way  that  he  sees  fit  without  reference  to  the  charac- 
ter of  the  title  by  which  it  is  held.  The  right  to  sell  prop- 
erty is  not  derived  from,  and  is  not  dependent  upon,  citi- 
zenship ;  neither  does  it  detract  in  the  slightest  degree  from 
the  dignity  or  value  of  citizenship  that  a  peraon  is  not  pos- 
sessed of  an  estate,  or,  if  possessed  of  an  estate,  that  he 
is  deprived,  for  the  time  being,  of  the  right  to  alienate  it." 

The  above  case  was  appealed  to  the  supreme  court  of  the 
United  States,  but  was  there  dismissed.  163  U.  8.  686 
(16  Sup.  Ct.  1201).  See  also  United  States  v.  Floumoy 
Live  Stock  &  Real  Estate  Co.,  69  Fed.  886;  Coombs,  Peti- 
tioner, 127  Mass.  278. 

Appellants  cite  United  States  v.  Riekert,  106  Fed.  1. 
In  that  case  the  taxing  authorities  of  South  Dakota  sought 
to  tax  as  personal  property  the  improvements  made  upon 
lands  allotted  to  Indians.  It  was  held  that  under  a  statute 
of  that  state  declaring  that,  for  the  purpose  of  taxation, 
personal  property  shall  include  improvements  by  persona 
on  lands  held  by  them  under  the  laws  of  the  United  States, 
such  improvements  on  the  lands  of  the  Indians  were  tax- 
able. Taxation  of  the  lands  was  not  involved,  and  the  case 
rested  entirely  upon  the  power  of  the  state  to  tax  personal 
property  of  the  Indians.  The  question  presented  was  en- 
tirely different  from  that  involved  in  an  effort  to  tax  lands 
the  title  to  which  is,  at  least  in  part,  retained  by  the  United 
States. 

Board  of  Commissioners  v.  Godfroy,  27  Ind.  App.  610 
(60  N.  E.  177),  decided  by  the  appellate  court  of  Indiana, 
is  also  cited,  There  an  Indian  sought  to  have  his  lands 
relieved  from  taxation  by  virtue  of  the  ordinance  of  1787, 
which  provided  that  the  lands  of  the  Indians  in  the  par- 
ticular territory  should  never  be  taken  from  them  without 
their  consent.  It  was  held  that  the  privilege  extended  was 
to  the  Indians  as  a  tribe,  and  not  to  individual  members 
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thereof  who  have  serened  the  tribal  relation ;  that  when  an 
Indian  severed  his  tribal  relation  he  was  "no  longer  the 
individual  named  in  that  ordinance."  The  ordinance  did 
not  recognize  separate  allotments  or  holdings,  as  is  now 
done  by  the  statutes  of  the  United  States,  but  referred  to 
the  lands  of  the  tribes,  each  as  an  entirety,  and  to  that 
condition  only  was  the  prohibition  applied.  However, 
much  of  the  reasoning  in  the  above  case  does  not  seem  to 
us  to  harmonize  with  that  of  the  federal  cases  cited  above. 

Hatch  v.  Ferguson,  57  Fed.  959,  simply  holds  that  an 
Indian  woman  who  is  married  to  a  citizen  of  the  United 
States,  and  has  voluntarily  taken  up  her  residence  separate 
and  apart  from  her  tribe,  having  adopted,  civilized  life, 
becomes  a  citizen  of  the  United  States  and  of  the  state  in 
which  she  resides,  and  may  maintain  a  suit  in  the  federal 
courts  against  citizens  of  other  states. 

United  States  v.  Elm,  25  Fed.  Cases,  p.  1006,  and  Stats 
««l  Crawford  v.  Norris,  37  Neb,  299  (55  N.  W.  1086), 
seem  to  deal  only  with  the  power  of  congress  to  confer  cit- 
izenship upon  Indians,  carrying  the  right  to  vote,  etc 
Such  power  is  not  questioned  by  respondents  here. 

In  Pennock  v.  Commissioners,  103  U.  S.  44,  a  woman 
of  mixed  and  half- Indian  blood  having  refused  to  follow 
her  tribe  to  Indian  Territory,  whither  they  went  under  a 
treaty  by  which  they  exchanged  their  lands  in  Kansas  for 
other  lands  in  Indian  Territory,  to  which  woman  a  patent 
in  fee  simple  had  been  issued  under  a  provision  of  the 
treaty  to  lands  in  Kansas,  was  held  to  have  absolute  title, 
and  the  lands  were  subject  to  taxation  in  Kansas.  The 
conditions  were  therefore  wholly  different  from  those  in 
the  case  at  bar. 

The  above  is  a  review  of  the  cases  cited  by  appellants. 
We  are  of  the  opinion,  for  reasons  heretofore  assigned,  that 
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respondents'  complaint  shows  them  to  hold  these  lands 
under  the  law  of  1884,  and  that  they  are  subject  to  the 
twenty-five-year  restriction  against  alienation. 

In  Page  v.  Pierce  County,  25  Wash.  6,  13  (64  Pac. 
801),  this  court  Baid: 

"...  it  would  seem  reasonably  clear  that  the 
lands  in  question  cannot  be  taxed  by  the  state  so  long  as 
the  government  has  an  interest  in  them,  'either  legal  or 
equitable,'  or  is  even  charged  with  the  performance  of  some 
obligation  or  duty  respecting  them." 

The  government  has  not  yet  relinquished  its  full  title 
to  these  lands,  and  they  are  therefore  not  taxable,  within 
the  above  ruling. 

The  demurrer  was  properly  overruled,  and  the  judgment 


Rkavis,    O.    J.,    and   White,   Fuxlebton,    Andbb&, 
Mount  and  Dunbab,  JJ.,  concur. 
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Falls  Poweb  Company,  Appellant. 

SALES    OF    MACHINERY ACTION    FOB    PRICE EVIDENCE MODELS. 

In  an  action  to  recover  the  value  of  certain  heavy  machinery 
manufactured  tor  defendant,  In  which  one  of  the  Issues  was 
whether  the  machinery  manufactured  according;  to  defendant's 
designs  had  been  guarantied  by  plaintiff  to  stand  the  strain  to 
which  It  would  be  subjected,  It  was  not  error  for  tho  court  to  per- 
mit the  Introduction  In  evidence  of  wooden  models,  one  of  which 
exactly  represented  the  mechanism  designed  by  defendant's  engi- 
neer and  ordered  from  plaintiff,  and  the  other  the  same  contri- 
vance as  it  would  have  been  If  made  according  to  the  plan  rec- 
ommended by  plaintiff. 
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81ME  —  SPECIAL  DESIGN  CIIANOB   BI    PUBOHABEB EFFECT KUI- 


A  manufacturer  of  machinery  under  contract  may  make  such 
changes,  without  objection,  as  may  be  required  by  the  customer, 
end,  If  the  departures  from  the  original  plans  are  such  as  XO 
remit  In  a  new  and  substantially  different  undertaking,  he  may, 
in  the  absence  of  any  agreement  as  to  compensation  for  such 
changes,  recover  the  reasonable  value  of  the  labor  and  material 
bo  tarnished,  and  will  not  bo  limited  to  the  price  agreed  upon 
la  the  original  contract. 


UIIE — VALUE    OF    EXTBAB IN  SUFFICIENCY     OF    I 

Although  plaintiff  may  have  been  entitled  to  recover,  In  ad- 
dition to  contract  price,  the  value  of  extra  work  and  materia) 
made  necessary  because  of  alterations  directed  to  be  made  after 
entering  into  contract  for  making  machinery  of  a  certain  design. 
It  is  not  entitled  to  a  recovery  when  there  Is  no  evidence  of 
the  value  of  such  extras  other  than  as  contained  in  a  stipu- 
lation which  recited  "that  there  are  included  In  said  account 
sundry  items,  aggregating  11,526.94,  which  are  charged  therein 
tor  necessary  labor  and  material  performed  and  furnished  in 
the  making  of  regulator  No.  3,  which  was  furnished  by  the  plaint- 
iff to  the  defendant;  the  defendant,  In  connection  with  this 
ttlptuauon,  reserving  all  questions  as  to  whether  or  not,  if  plaint- 
iff Is  entitled  to  make  any  charge  for  said  regulator  No.  3, 
(he  plaintiff  is  entitled  to  charge  for  said  Items  of  labor  and  ma- 
terials aggregating  the  sum  last  aforesaid,  instead  of  the  con- 
tract price"  of  $645,  since  no  evidence  of  the  value  of  the  extra 
work  and  material  Is  shown  by  the  stipulation. 

ITCDKSCE — ADMISSIONS    OF    EMPLOTEK. 

The  admissions  of  an  employee  of  a  corporation,  although  not 
one  ot  Its  chief  officers,  are  admissible  in  evidence  against  the 
corporation,  when  made  concerning  matters  specially  Intrusted 
to  him  and  while  acting  within  the  scope  of  his  authority. 

INSTRUCTIONS REFUSAL    OF    REQUESTS. 

The  refusal  to  give  instructions  as  requested  is  not  error, 
where  the  substance  Is  embodied  In  instructions  framed  and 
given  by  the  court  In  its  own  language. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moohe,  Judge.    Modified. 

Burke,  Shepard  &  McGUvra,  for  appellant. 
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Preston,  Carr  &  Oilman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Andebb,  J. — The  respondent  is,  and  during  the  year 
1899  was,  a  corporation,  and  at  said  time  was  operating  a 
foundry  and  machine  shop  in  the  city  of  Seattle,  and  was 
manufacturing  and  Belling  castings  of  iron  and  other  met- 
als, and  dealing  in  manufacturers'  supplies  generally.  At 
the  time  above  mentioned  the  appellant  was,  and  still  is,  a 
corporation  having  its  principal  place  of  business  at  Seat- 
tle, and  was  then  installing  and  equipping  a  power  plant 
at  Snoqualmie  Falls,  Washington,  to  be  operated  by  water 
power,  with  a  view  to  generating  electric  power  for  com- 
mercial purposes.  In  erecting  ite  power  plant  as  designed, 
it  became  necessary  for  appellant  to  have  certain  cast- 
ings constituting  a  device  or  "system"  for  regulating  the 
flow  of  water  to  its  water  wheels  at  its  power  plant  These 
castings  consisted  of  certain  "regulators,"  each  composed  of 
a  "regulator  box,"  "two  leaves,"  and  certain  other  appli- 
ances in  the  interior  thereof,  and  certain  elbows  and  pipes, 
termed  "connecting  pieces"  or  "filling-in  pieceB,"  one  such 
elbow  and  connecting  piece  accompanying  each  regulator. 
The  leaves  were  to  be  suspended  from  an  iron  bar  or  rod, 
and  were  intended  to  regulate  the  flow  of  water  through, 
and  from  the  regulator  box  by  opening  and  closing  a?  re- 
quired. The  elbow  was  designed  to  rest  on  the  top  of  the 
regulator  box.  It  was  rectangular  at  ita  base,  and  cir- 
cular at  the  top,  where  it  was  connected  with  the  filling 
(or  receiving)  pipe,  and  consisted  of  two  pieces.  Appel- 
lant had  four  separate  water  wheels,  and  contemplated 
putting  in  a  regulator,  elbow,  and  filling  piece  for  each 
wheel.  Certain  drawings  or  "sketches"  for  these  castings 
were  submitted  by  appellant  to  the  respondent,  and  the 
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conditions  which  they  would  be  required  to  meet  when  in 
use  were  made  known,  and  the  respondent  was  requested 
to  state  a  price  for  manufacturing  the  same.  The  respond- 
ent then  made  a  proposal,  by  letter,  to  make  one  set  of  cast- 
ings for  a  certain  price  if  only  one  set  should  be  ordered, 
or  for  another  specified  price  in  case  appellant  ahould 
order  as  many  as  four  sets.  The  appellant  orally  accepted 
the  terms  of  the  proposal,  and,  pursuant  to  the  contract  so 
made,  at  various  times  ordered  Bets  of  the  castings  to  be 
furnished, — in  all,  four  in  number.  It  is  in  evidence, 
however,  that  prior  to  this  proposal  and  acceptance,  the  re- 
spondent suggested  a  plan  or  design  for  the  construction 
of  the  regulator  boxes,  and  proposed  to  guaranty  them  to 
stand  a  working  pressure  of  125  pounds  to  the  square 
inch,  and  a  cold  water  test  pressure  of  300  pounds  to  the 
square  inch,  if  constructed  in  accordance  therewith,  hut 
the  appellant  preferred  to  have  the  work  done  according  to 
the  design  submitted  by  it  to  respondent.  Appellant  first 
ordered  one  set  (No.  1)  of  the  castings  to  be  made  by  re- 
spondent. When  put  in  place  and  subjected  to  the  pres- 
sure of  the  water,  one  side  of  the  regulator  box  broke  in 
the  groove  therein  into  which  the  end  was  fitted  in  putting 
the  parts  of  the  box  together.  A  new  casting  was  ordered 
Co  replace  the  broken  part,  and  at  the  same  time  some 
changes  were  made  in  the  interior  parts  constituting  the 
device  for  regulating  the  flow  of  water  through  the  regu- 
lator box.  Subsequently  regulator  No.  2  was  ordered  and 
famished  at  the  contract  price,  with  charges  for  extra 
work.  Further  changes  were  made  by  appellant  in  the 
interior  design  of  the  boxes,  and  regulators  Nos.  2  and  3 
were  ordered  to  be  made  in  accordance  with  the  latest  re- 
vised designs.  Regulator  box  No.  2  also  broke  when  in 
place  and  subjected  to  the  pressure  of  the  water  under 
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working  conditions  at  about  the  same  place  in  the  groove 
where  No.  1  had  broken.  Both  regulator  No.  3  and  the 
elbow  designed  for  uae  in  connection  with  it  were  broken 
under  water  teste  made  at  appellant's  works  and  by  its 
workmen  before  being  Bet  in  place  for  uae.  Before  regu- 
lator No.  i  was  completed,  work  upon  it  was  stopped  by 
order  of  appellant,  and  it  appears  that  no  part  thereof 
was  delivered  to  or  received  by  appellant.  The  appellant 
having  declined  to  make  the  payments  as  demanded  for 
these  castings,  respondent  brought  this  action  to  recover 
the  balance  which  it  claimed  to  be  due  from  appellant  on 
account  thereof. 

The  complaint,  after  stating  that  the  plaintiff  and  the 
defendant,  respectively,  were  corporations,  and  specifying 
the  business  in  which  each  was  engaged,  alleged  "That 
between  the  first  day  of  October,  1899,  and  the  first  day 
of  February,  1900,  the  said  plaintiff,  at  the  special  in- 
stance and  request  of  the  defendant,  and  upon  its  order, 
sold  and  delivered  to  said  defendant  goods,  wares,  and 
merchandise  and  manufacturers'  supplies  of  the  reasonable 
value  of  $12,203.13,  and  for  which  the  said  defendant 
promised  and  agreed  to  pay  the  plaintiff  the  sum  of  $12,- 
203.13,  and  also,  at  the  special  instance  and  request  of 
defendant,  advanced  cash  for  freight  and  drayage  charges 
on  the  same,  necessary  for  the  due  delivery  thereof,  in  the 
amount  of  $46.05,  making  a  total  of  $12,249.18."  "4. 
That  no  part  of  said  sum  has  been  paid,  except  the  sum  of 
$5,749.10,  and  there  is  now  due  and  owing  from  the  de- 
fendant to  the  plaintiff  thereon  the  sum  of  $6,500.08,  with 
interest  at  the  rate  of  seven  per  cent,  per  annum  from  the 
first  day  of  February,  1900."  Judgment  was  demanded 
for  said  last  mentioned  sum.  In  response  to  this  com- 
plaint the  defendant,  appellant  here,  demanded,  in  writ- 
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isg,  a  statement  of  the  items  of  the  alleged  account,  and 
that  it  be  shown  in  such  statement  of  the  items  of  said 
account  which  of  Batd  items  have  been  charged  at  their  rea- 
sonable value,  irrespective  of  contract  prices,  and  which  of 
them,  if  any,  are  baaed  upon  a  contract  or  contracts  between 
said  plaintiff  and  said  defendant  fixing  the  amounts  to  be 
charged.  In  compliance  with  this  demand  the  plaintiff 
nerved  a  statement  of  account,  comprising  over  200  separate 
items,  in  which  it  was  stated :  "To  show  the  charges  which 
were  made  under  a  specific  contract,  plaintiff  has  written 
the  word  'contract,'  and  all  items  other  than  those  so  desig- 
nated were  charged  by  the  plaintiff  to  the  defendant  for 
their  reasonable  value."  The  only  items  designated  in  this 
statement  of  the  items  of  account  as  charges  at  contract 
prices  were  "one  regulator  No.  2,  as  per  drawings  and 
proposal,  $645,  and  one  4  ft.  filling  piece,  as  agreed,  and 
one  4  ft  elbow  in  two  sections,  $966."  Nearly  all  the 
remaining  items  of  the  account  consisted  of  charges  of 
the  time  of  laborers  in  the  various  departments  of  respond- 
ents shops,  at  certain  prices  per  hour,  and  charges  for  ma- 
terial— largely  iron — used  in  castings,  but  some  charges 
were  made  for  other  material  at  specified  prices.  On  re- 
ceipt of  tins  bill  of  particulars,  the  appellant  moved  that 
the  respondent  be  required  to  make  its  complaint  more 
definite  and  certain,  by  pleading  separately  on  the  contract 
items  and  on  the  other  items  of  the  account,  but  the  court 
denied  the  motion.  The  appellant  then  answered,  denying 
generally  the  allegations  of  the  complaint  concerning  the 
indebtedness  for  goods,  wares,  and  merchandise  sold,  but 
admitting  that  the  respondent  had  made  and  delivered  to 
the  appellant  regulator  No.  2  and  the  accompianying  parts, 
— the  elbow  and  connecting  piece,— and  certain  new  parts 
of  regulator  No.  1  to  replace  broken  and  defective  parts, 
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and  regulator  No.  3,  under  an  express  contract  by  which 
the  price  of  each  regulator  was  fixed  at  $645,  and  the  price 
of  each  elbow  and  connecting  piece  at  $966,  and  then  af- 
firmatively pleading  the  contract,  and  the  breach  of  it  by 
respondent,  and  that  the  castings  furnished  thereunder 
were  defective,  etc  The  respondent  replied,  admitting 
that  a  contract  had  been  made,  fixing  the  prices  of  the 
castings  as  stated,  and  averring  that  the  plaintiff,  "pursu- 
ant to  said  contract  and  certain  orders,  made  and  furnished 
to  the  defendant  three  of  said  sets  of  castings,  complete, 
of  the  kind,  shape,  and  dimensions  contemplated  by  said 
contract." 

Numerous  witnesses  were  examined,  and  a  large  amount 
of  documentary  evidence  was  introduced  upon  the  trial, 
but  the  evidence  was  mainly  directed  to  the  questions  (1) 
whether  the  castings  were  made  absolutely  m  accordance- 
with  appellant's  own  design  and  directions,  and  whether 
such  design  was  subject  to  modification  by  appellant  as  to 
the  thickness  of  the  walls  of  the  regulators,  and  other  mat- 
ters affecting  their  structure  and  strength;  (2)  whether 
or  not  the  respondent  guarantied  that  the  regulator  boxes, 
and  the  elbows  and  filling  pieces  accompanying  the  same, 
should  stand  a  cold-water  test  of  300  pounds  pressure  to 
the  square  inch,  or  a  pressure  of  125  pounds  to  the  square 
inch  under  working  conditions,  or  both.;  and  (3)  whether 
the  breaking  of  regulators  Nos.  1  and  2  was  due  solely  to 
the  steady  working  pressure  that  they  were  expected  and 
understood  to  stand,  or  to  the  defective  operation  of  the 
interior  leaves  of  the  regulator,  and  whether  the  cold-water 
tests  applied  to  regulator  No.  3  and  to  its  elbow,  under 
which  they  broke,  were  made  by  proper  methods  and  under 
proper  conditions,  or  were  such  as  to  subject  them  to  a 
strain  greater  than  300  pounds  to  the  square  inch.     There 
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was  also  some  controversy  over  the  question  whether  some 
of  the  materials — such  as  bolts — furnished  by  the  respond- 
ent were  of  good  quality.  But  upon  all  these  questions  of 
fact  there  was  a  direct  conflict  in  the  testimony,  and  it  ie 
frankly  admitted  by  the  learned  counsel  for  the  appellant 
that  they  are  all  resolved,  so  far  as  this  appeal  is  concerned, 
in  favor  of  the  respondent,  by  the  verdict  of  the  jury.  It 
is  also  conceded  by  counsel  that  this  appeal  involves  only 
the  questions  of  law  raised  by  certain  rulings  of  the  court 
on  the  admission  of  evidence,  by  certain  exceptions  to  the 
court's  instructions  to  the  jury,  and  refusals  to  instruct  as 
requested,  and  by  the  motion  for  a  new  trial  on  the  grounds 
of  excessive  recovery,  and  insufficient  evidence  to  sustain 
the  verdict  as  to  the  value  of  the  labor  and  material  per- 
formed and  furnished  in  making  regulator  box  No.  3,  and 
its  elbow  and  connecting  piece. 

After  testimony  had  been  introduced  at  the  trial  of  the 
cause  as  to  the  original  design  of  the  regulators  by  appel- 
lant, the  design  suggested  by  the  respondent,  the  breaking 
of  the  castings  made  according  to  appellant's  directions, 
the  making  of  new  castings  to  replace  the  broken  ones,  the 
changes  in  the  design  of  the  regulators  by  appellant,  the 
making  of  regulator  No.  3  according  to  the  new  design,  the 
furnishing  of  certain  "test  pjlates"  by  the  respondent,  and 
the  manner  of  testing  the  same,  and  as  to  some  other  minor 
matters,  the  respective  parties,  by  their  counsel,  "in  order 
to  save  time  in  the  formal  proof  of  the  items  of  the  account 
sued  upon,"  stipulated  as  follows : 

"The  defendant  stipulates  and  admits  that  all  the  labor 
and  materials  charged  in  the  account  were  performed  and 
furnished  in  the  construction  of  articles  furnished  by  the 
plaintiff  to  the  defendant,  and  that  the.  charges  for  labor 
and  materials  therein  specified  were  at  the  then  prevailing 
rite  for  such  work  and  materials  at  Seattle,  and  that  all 
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the  articles  charged  as  having  been  furnished  to  the  de- 
fendant by  the  plaintiff  were  so  furnished  and  delivered ; 
the  defendant  reserving  all  questions  as  to  whether  said 
labor  and  materials  were  performed  and  furnished  and 
said  articles  were  furnished  and  delivered  in  pursuance 
of  contract  for  furnishing  of  the  regulators,  elbows  and 
filling  pieces  mentioned  in  the  pleadings,  but  admitting 
that  all  thereof  were  so  performed,  furnished  and  delivered 
either  in  pursuance  of  said  contract  or  in  pursuance  of  re- 
quest or  order  therefor  otherwise  given. 

"The  plaintiff  stipulates  and  admits,  in  return,  that 
among  the  items  charged  in  the  bill  there  are  included 
sundry  charges  aggregating  the  sum  of  $530.35  for  four 
testing  plates  which  were  manufactured  for  and  furnished 
to  the  defendant  by  the  plaintiff,  and  that  said  plates  were 
plates  requested  by  and  furnished  to  the  defendant  for  the 
purpose  with  reference  to  which,  testing  plates  were  men- 
tioned in  the  letter  of  April  7th  from  the  plaintiff  to  the 
defendant,  the  plaintiff  reserving,  however,  all  questions 
as  to  the  place  at  which  and  the  persons  by  whom  the  letter 
of  April  7th  contemplated  that  the  plates  therein  mentioned 
should  be  used  in  testing;  and  the  plaintiff  further  stip- 
ulated that  there  are  included  in  said  account  sundry 
items  aggregating  $239,  charged  for  the  casting  and  ma- 
chining of  a  new  side  and  other  new  work  for  regulator 
No.  1,  furnished  to  the  defendant  to  take  the  place  of  one 
side  of  said  regulator  No.  1,  which  had  broken;  and  the 
plaintiff  further  stipulates  and  admits  that  there  are  in- 
cluded in  said  account  sundry  items  aggregating  $1,526.94, 
which  are  charged  therein  for  necessary  labor  and  mater- 
ials performed  and  furnished  in  the  making  of  regulator 
No.  3,  which  was  furnished  by  the  plaintiff  to  the  defend- 
ant; and  the  plaintiff  further  stipulates  and  admits  that 
there  are  included  in  Baid  account  sundry  items  aggre- 
gating the  sum  of  $896.43,  which  are  charged  therein  for 
labor  and  materials  performed  and  furnished  in  the  mak- 
ing of  the  elbow  furnished  to  the  defendant  to  accompany 
regulator  No.  3 ;  and  the  plaintiff  further  stipulates  and 
admits  that  there  are  included  in  said  account  sundry  items 
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aggregating  the  sum  of  $155.70  for  labor  performed  in 
die  making  of  a  part  of  regulator  No.  4  which  was  so  partly 
made  in  pursuance  of  the  defendant's  order  of  October 
11th  to  make  regulators  Nos.  3  and  4,  and  which  was  in- 
tended to  be  completed  and  furnished  to  the  defendant  in 
pursuance  of  said  order,  but  work  upon  which  was  stopped 
in  January,  1900,  upon  the  order  of  the  defendant 

"The  defendant,  in  connection  with  this  stipulation,  re- 
serves all  questions  as  to  whether  or  not,  if  the  plaintiff  is 
entitled,  under  the  law  and  the  evidence,  to  make  any 
charge  for  said  regulator  No.  3  and  said  elbow  No.  3, 
respectively,  the  plaintiff  is  entitled  to  charge  for  the 
same  respectively,  said  items  of  labor  and  materials  aggre- 
gating the  respective  sums  last  aforesaid,  instead  of  the  eon- 
tract  prices  in  pursuance  of  the  plaintiff's  letter  of  April 
7,  1899. 

"The  plaintiff  admits  for  the  purposes  of  the  defendant's 
case,  that  regulator  No.  1  was  furnished  by  the  plaintiff  to 
the  defendant  early  in  June,  1899,  and  was  charged  to  the 
defendant  at  the  contract  price  of  $645  on  June  2,  1899, 
and  that  the  amount  of  said  charge  was  paid  by  the  de- 
fendant to  the  plaintiff  on  July  30,  1899;  and,  further, 
that  the  elbow  and  filling  piece  to  accompany  regulator  No. 
1,  referred  to  in  the  evidence  as  'elbow  No.  1,'  were  fur- 
nished and  delivered  by  the  plaintiff  to  the  defendant  on 
July  10,  1899,  at  the  contract  price  of  $966,  and  that  the 
amount  of  said  charge  was  paid  by  the  defendant  to  the 
plaintiff  on  August  25,  1899 ;  and,  further,  that  said  pay- 
ments above  mentioned  are  not  included  in  payments  above 
admitted  by  the  plaintiff  in  its  complaint  to  have  been  made 
by  the  defendant ;  and  the  defendant  admits  that  the  said 
Bums  charged  therefor,  towit,  for  said  original  regulator 
No.  1  and  elbow  No.  1  and  filling  piece,  are  not  included 
in  the  items  charged  in  the  plaintiff's  complaint." 

A  verdict  was  returned  in  favor  of  the  plaintiff  for  the 
full  amount  demanded  in  the  complaint,  including  interest 
thereon  up  to  the  date  of  the  trial.  The  defendant  moved 
for  a  new  trial  upon  several  grounds,  among  which  were 


302      MORAJJ  BROS.  CO.  T.  SNOQUALMIE  FALLS  P.  CO. 

Opinion  of  the  Court— Ajtoeeb,  J.  [29  Wash. 

(t)  error  in  the  assessment  of  the  amount  of  recovery,  in 
that  it  is  too  large;  (2)  insufficiency  of  the  evidence  to 
justify  the  verdict,  and  that  it  is  against  law;  and  (3) 
■errors  in  law  occurring  at  the  trial,  and  excepted  to  at  the 
time  by  defendant.  This  motion  was  denied,  and  judg- 
ment was  thereupon  entered  on  the  verdict,  and  the  do 
fendant,  in  due  time,  appealed  therefrom  to  this  court. 

During  the  trial  in  the  court  below  there  was,  as  al- 
ready intimated,  a  controversy  as  to  whether  the  design 
-of  the  regulator  box  submitted  by  the  defendant  to  the 
plaintiff  was  adequate  to  secure  the  required  resistance 
to  internal  pressure;  whether  the  plaintiff  was  required 
to  construct  such  box  absolutely  in  accordance  with  that 
design,  or  whether  the  appellant  was  at  liberty,  under  the 
agreement,  if  it  so  desired,  to  modify  said  design  as  it 
might  deem  necessary  to  secure  greater  strength,  but 
without  affecting  the  mechanical  working  of  the  struc- 
ture ;  and  as  to  whether  the  regulator  box,  as  designed  by 
appellant  and  manufactured  by  respondent,  was  guaran- 
tied by  the  latter  to  stand  the  required  degree  of  resistance 
to  internal  water  pressure  under  ordinary  working  con- 
ditions. And  the  respondent  was  permitted,  over  the  ob- 
jection of  the  appellant,  to  introduce  In  evidence  before 
the  jury  two  wooden  models,  one  of  which,  according  to 
the  evidence,  exactly  represented  the  regulator  box,  on  a 
reduced  scale,  actually  made  by  respondent,  as  designed 
by  the  appellant's  engineer,  and  the  other  of  which  repre- 
sented, on  a  like  scale,  the  box  as  it  would  have  been  if 
made  according  to  the  plan  suggested  by  the  respondent 
The  object  and  purpose  of  introducing  the  first  above 
mentioned  model  in  evidence  was  to  show  to  the  jury  the 
plan  and  character  of  the  structure  which  Mr.  Moran,  a 
witness  and  the  president  of  the  respondent  corporation, 
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testified,  in  effect,  had  failed  to  fulfill  the  requirements 
as  to  strength  because  of  its  faulty  design.  The  second 
model  was  used  to  illustrate  the  construction  of  the  reg- 
ulator box  as  recommended  by  the  respondent,  and  which 
it  claims  it  proposed  to  guaranty  to  withstand  the  in- 
ternal pressure  required  under  working  conditions.  This 
latter  model  differed  from  the  first  only  in  the  size  and 
shape  of  the  strengthening  ribs,  and  the  manner  of  con- 
necting the  end  and  side  pieces  of  the  box.  In  every 
other  respect  they  were  exactly  alike.  It  is  claimed  by 
appellant  that  the  trial  court  erred  in  admitting  these 
models  in  evidence.  Counsel  for  the  appellant  admit, 
however,  that  it  would  have  been  competent  for  the  re- 
spondent to  bring  into  court,  and  exhibit  before  the  jury 
as  evidence  in  its  behalf,  one  of  the  regulator  boxes  in 
question;  but  they  assert  that  it  was  irregular  and  im- 
proper to  allow  the  respondent  to  prodnce  in  court  a  rep- 
resentation of  that  article  of  a  different  size  and  material, 
and  made  for  the  sole  purpose  of  the  suit,  and  then  by  its 
aid  to  ''exploit"  before  the  jury  the  theories  of  the  re- 
spondent or  ita  engineer  as  to  faults  in  the  design.  But 
we  are  unable  to  agree  with  counsel  in  this  criticism  of  the 
court's  action.  If  it  would  have  been  competent  to  intro- 
duce the  regulator  box  itself  in  evidence,  as  stated, — and 
that  proposition  is  not  disputed, — it  is  difficult  to  under- 
stand how  a  mimetic  representation  of  it  could  have  prej- 
udiced the  appellant.  The  jury  could  not  have  obtained 
a  clearer  knowledge  of  the  construction  of  the  box  by  an 
examination  of  it  than  they  did  by  an  examination  of  the 
model.  And  besides,  it  is  in  evidence  that  the  regulator 
bos  weighed  several  thousand  pounds;  it  would  there- 
fore have  been  extremely  inconvenient,  if  not  imprac- 
ticable, to  produce  it  in  court.     One  of  the  questions  at 
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issue  before  the  court  and  jury,  it  will  be  remembered, 
was  whether  or  not  the  respondent  had  guarantied  the 
adequacy  in  point  of  strength  of  the  box  as  designed  by 
appellant,  and  bo  made  by  respondent;  the  respondent 
claiming  that  the  joints  uniting  the  ends  and  aides  in 
appellant's  design  were  too  weak  to  hear  the  required 
pressure,  and  that  its  proposed  warranty  went  only  to  a 
type  of  joint  recommended  by  it,  and  illustrated  by  a 
model  produced  in  court 

It  was  said  by  the  supreme  court  of  Georgia  in  Augusta 
&  8.  B.  R.  Co.  v.  Dorsey,  68  Ga.  228,  that  "A  model  may 
be  taken  by  a  party  to  a  suit  to  illustrate  any  article  of 
machinery  involved  in  the  issue  on  trial,  without  notice 
to  the  opposite  party."  There  the  admission  of  the  model 
was  objected  to  on  the  ground  that  it  was  ex  parte,  and 
that  there  was  no  notice  of  the  intention  to  take  it;  and  that 
is  one  of  the  objections  urged  here  to  the  admissi- 
bility of  the  models  in  question.  The  tendency  of  the 
courts  is  to  encourage  the  use  of  models  to  illustrate  me- 
chanical devices,  as  by  that  means  the  jury  are  often  en- 
abled to  acquire  a  better  understanding  of  the  particular 
machine  or  article  of  machinery  involved  in  the  contro- 
versy before  them  than  could  possibly  be  obtained  by  the 
unaided  testimony  of  witnesses.  McMahon  v.  Dubuque, 
107  Iowa,  62  (77  N.  W.  517,  70  Am.  St.  Rejx  143). 
See,  also,  Pennsylvania  Coal  Co.  v.  Kelly,  156  111.  9  (40 
N.  E.  938)  ;  American  Express  Co.  v.  Spellman,  90  Til. 
455 ;  Augusta  <f  S.  B.  B.  Co.  v.  Dorsey,  supra.  We  are 
of  the  opinion  that  the  court  did  not  err  in  admitting  the 
models  in  evidence. 

It  is  also  insisted  that  the  trial  court  erred  in  admitting 
evidence  of  statements  made  by  one  Tingley,  one  of  the 
engineers  of  the  appellant,  to  the  respondent's  draughts- 
man, as  to  the  actual  working  of  die  regulator  box  as  first 
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constructed,  and  the  shocks  to  which  it  was  subjected  in 
its  operation.  It  appears  from  the  evidence  that,  after 
regulator  box  No.  1  broke,  it  was  sent  back  to  respondent's 
shops,  and  a  new  one  ordered,  to  replace  it.  ThiB  order 
was  given  by  Mr.  Tingley,  together  with  an  order  to 
change  the  type  of  leaves  in  the  regulator  box  and  the 
ribs  designed  to  stiffen  or  brace  the  outside  of  the  box. 
The  respondent  was  permitted  to  prove,  over  the  objection 
of  the  appellant,  the  statements  of  Mr.  Tingley  to  the 
effect  that  the  leaves  of  regulator  No.  1  stuck  on  their 
seats,  and,  when  it  was  attempted  to  operate  them,  they 
would  not  move  until  the  accumulated  pressure  had  forced 
them  out  against  the  sides  of  the  box,  thus  causing  a  sud- 
den increase  of  pressure  or  shock  on  the  box.  This  testi- 
mony was  objected  to  on  the  alleged  ground  that  it  was 
not  shown  that  Mr.  Tingley  stood  in  such  a  relation  to 
the  appellant  as  to  entitle  his  statements  to  be  received 
in  evidence  against  it.  It  may  be  true,  as  counsel  for 
appellant  state,  that  Tingley  was  not  one  of  appellant's 
chief  officers ;  but  the  evidence  shows  beyond  controversy, 
to  think,  that  he  was  not  only  an  active  agent  of  appellant, 
hit  that  he  had  more  to  do  with  the  work  done  by  the 
respondent  than  any  other  person  in  the  employ  of  the 
appellant  company.  The  statements  objected  to  were  made 
by  Tingley  while  in  the  discharge  of  his  duties  as  agent, 
and  were  therefore  admissible- against  his  principal,  name- 
ly, the  appellant 

"The  admissions  and  representations  made  by  an  agent 
of  a  corporation,  acting  within  the  scope  of  his  authority, 
and  concerning  matters  entrusted  to  him,  are  binding  upon 
the  corporation."    2  Cook,  Corporations  (4th  ed.),  §  726. 

It  follows  from  what  we  have  said  that  the  declarations 
in  question  were  properly  admitted  in  evidence. 
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It  is  further  contended  that  the  court  erred  in  refusing 
to  give  to  the  jury  instructions  Nos.  2,  3,  4  and  5  requested 
by  appellant.     These  instructions  are  as  f oIIowb  : 

"2.  One  who  agrees  to  furnish  a  manufactured  ar- 
ticle for  a  special  purpose,  and  who  furnishes  it  in  pur- 
suance of  such  agreement,  is,  in  law,  in  the  absence  of  a 
special  agreement  to  the  contrary,  bound  by  an  implied 
warranty  that  the  article  shall  be  fit  for  the  purpose  to 
which  it  is  intended  by  the  purchaser  to  be  put,  and 
adequate  to  the  necessary  conditions  under  which  it  is 
to  fulfill  the  purpose,  if  such  purpose  and  such  conditions 
were  made  known  by  the  purchaser  at  the  time  of  the 
agreement  to  furnish  the  article  to  him. 

"3.  When  a  manufacturer  agrees  to  make  for  and 
sell  to  a  purchaser  an  article  which  is  intended  by  the 
purchaser  to  be  used,  and  which  the  manufacturer,  when 
the  order  is  given,  knows  is  to  be  used,  for  a  specific  pur- 
pose, and  under  specific  conditions  of  use,  the  law  implies 
a  warranty  on  the  part  of  the  manufacturer,  in  the  ab- 
sence of  a  special  agreement  or  understanding  between 
the  parties  to  the  contrary,  that  the  article  so  made  and 
furnished  shall  be  reasonably  fit  for  and  adequate  to  the 
service  for  which  it  is  intended,  and  in  which  the  manu- 
facturer knew,  when  undertaking  to  make  and  sell  it,  was 
intended  to  be  used. 

"4.  When  one  Bubmits  to  a  manufacturer  a  design  for  a 
machine  or  appliance  which  he  desires  the  manufacturer 
to  make  for  and  furnish  to  him,  and  the  manufacturer  is  in- 
formed  of  the  use  to  which  it  is  intended  to  be  put,  and 
the  conditions  which  if  must  meet  in  order  to  perform 
the  intended  service,  the  manufacturer,  in  undertaking 
to  make  and  sell  such  machine  or  appliance  in  accordance 
with  such  design,  impliedly  warrants  its  sufficiency  for  and 
adequacy  to  the  service  to  which  it  is  intended  to  be  put,  un- 
der tho  necessary  conditions  of  that  service,  unless  he  ob- 
jects to  such  design  as  inadequate,  or  protests  against  it,  or 
otherwise  expressly  relieves  himself  from  responsibility. 

"5.  When  a  manufacturer  has  made  a  contract  with  a 
customer,    agreeing  to   furnish    a   number   of   duplicate 
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articles  of  a  specified  design  or  character  at  a  specified 
price  for  cash,  and  the  customer,  after  one  or  more  of  such 
articles  have  been  furnished  in  pursuance  of  the  contract, 
directs  changes  to  be  made  in  the  design  or  details  of  the 
article, — its  identity  and  general  character  remaining  un 
changed, — the  contract  remains  binding  upon  the  manu- 
facturer as  to  the  price  of  the  article,  excepting  that  the 
manufacturer  is  entitled  to  make  such,  additional  charge 
therefor  as  will  reasonably  compensate  him  for  the  addi- 
tional labor  and  materials  necessitated  by  the  changes 
ordered,  and  afford  him  a  reasonable  profit  thereon.  He 
is  not  entitled  to  disregard  the  contract,  and  to  charge 
whatever  he  considers  the  reasonable  value  for  furnishing 
one  of  the  articles  under  the  altered  design  or  detail,  un- 
less he  has  refused  to  go  on  with  the  manufacture  thereof 
after  the  changes  are  ordered,  on  the  basis  of  the  contract, 
and  has  so  notified  the  customer." 

It  will  be  observed  that  instructions  numbered,  respec- 
tively, 2,  3  and  4,  requested  by  appellant,  all  relate  to  the 
subject  of  implied  warranty.  And  it  is  stated  in  appel- 
lant's brief  that  they  all  amount  to  about  the  same  thing 
(which  is  true),  with  mere  variations  of  phraseology,  so 
that  the  court  might  make  its  choice  between  the  different 
forms.  The  court  below  instructed  the  jury  that  there 
was  an  express  warranty  on  the  part  of  the  respondent 
that  the  elbows  and  filling-in  pieces  would  stand  a  working 
pressure  of  125  pounds  to  the  square  inch  when  put  to  the 
use  intended  by  appellant.  Concerning  the  regulator 
boxes,  the  court  adopted  the  theory  of  the  appellant,  and 
instructed  the  jury  as  follows: 

"As  to  the  regulator  boxes,  you  are  instructed  that  if 
you  believe  from  the  evidence  that  the  defendant  submit- 
ted to  the  plaintiff  a  design  for  said  boxes,  and  informed 
the  plaintiff  of  the  use  to  which  they  were  intended  to  be 
put,  and  the  conditions  which  they  must  meet  in  order  to 
perform  the  intended  service,  then  the  plaintiff,  in  under- 
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taking  to  make  and  sell  audi  boxes  in  accordance  with 
such  design,  impliedly  warranted  their  sufficiency  for  and 
adequacy  to  the  service  for  which  it  was  intended  they 
should  be  put,  under  the  necessary  conditions  of  that  ser- 
vice, unless  you  find  from  the  evidence  that  the  plaintiff 
objected  to  Buch  design  as  inadequate,  or  protested  against 
it,  or  otherwise  relieved  itself  from  responsibility  there- 
for," etc. 

It  will  be  noticed  that  this  instruction,  as  given  by 
the  court,  not  only  embodies  the  substance  of  each  of  the 
three  which  were  requested  by  the  appellant,  but  is  couched 
in  terms  almost  identical  with  the  language  of  instruction 
No.  4  requested  by  appellant  And  that  being  true,  the 
appellant  has  no  just  ground  of  complaint,  so  far  as  the 
instructions  in  question  are  concerned.  Nor  did  the  court 
err  in  refusing  to  give  to  the  jury  the  fifth  instruction  re- 
quested by  the  appellant.  Although  this  request  is,  in 
the  main,  correct  and  unobjectionable,  it  is  not  wholly  so, 
and  for  that  reason  wa9  properly  refused.  It  is  faulty  in 
that  it  states,  in  the  closing  part  thereof,  that  a  manu- 
facturer "is  not  entitled  to  disregard  the  contract,  and  to 
charge  whatever  he  considers  the  reasonable  value  for  fur- 
nishing one  of  the  articles  under  the  altered  design  or 
details,  unless  he  has  refused  to  go  on  with  the  manufac- 
ture thereof  after  the  changes  are  ordered  on  the  basis  of 
the  contract,  and  has  so  notified  the  customer."  None  of 
the  authorities  cited  by  appellant  support  this  proposition, 
and  we  have  discovered  none  that  does.  We  think  the  doc- 
trine fairly  deducible  from  the  authorities,  in  cases  of  this 
or  like  character,  is  that  the  manufacturer  or  builder,  as 
the  case  may  be,  may  go  on  with  the  work,  and  make 
Buch  changes  as  may  be  required  by  die  customer  or  owner, 
without  objection,  and,  if  the  departures  from  the  orig- 
inal plans  are  such  as  to  result  in  a  new  and  substantially 
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different  undertaking,  he  may,  in  the  absence  of  any 
agreement  as  to  compensation  for  such  changes,  recover 
the  reasonable  value  of  the  labor  and  material  bo  fur- 
nished, and  will  not  be  limited  to  the  price  agreed  upon  in 
the  original  contract.  Rhodes  v.  Clvte,  17  Utah,  137  (58 
Pat  990),  and  cases  cited  therein;  County  of  CooJe  v. 
Harms,  108  HI.  151.  But  where  work  is  done  under  a 
special  contract,  and  there  is  a  deviation  from  the  original 
plan,  not  amounting  to  a  new  undertaking,  the  contract 
price  is  the  measure  of  payment,  as  far  as  the  contract 
can  be  traced  and  applied,  but  no  further,  "and  for  his 
extra  labor  the  party  is  entitled  to  his  quantum  merwt." 
Dubois  v,  Delaware  &  E.  Canal  Co.,  4  Wend.  285.  See, 
also,  McKinney  v.  Springer,  3  Ind.  59  (54  Am.  Dec. 
470) ;  Norton  v.  Browne,  98  Ind.  333. 

We  are  not  convinced  by  the  evidence  in  this  case  that 
regulator  box  No.  3,  as  made  by  the  respondent,  was  so 
variant  from  the  original  design  that  the  respondent  was 
entitled  to  treat  the  contract  as  abandoned,  and  to  recover 
the  value  of  all  the  labor  performed  and  material  used 
in  its  construction,  without  reference  to  the  contract 
price.  The  interior  leaves  were  heavier,  the  suspending 
bar  larger  and  stronger,  and  the  side  and  end  pieces  per- 
haps thicker,  than  the  original  design  and  contract  called 
for,  and  a  "cross-head"  device  was  attached  td  the  leaves, 
but  the  identity  and  general  character  of  the  box  was  not 
changed.  Neither  its  form  nor  interior  dimensions  were 
varied;  and  all  the  respondent  had  the  right  to  recover  as 
compensation  for  its  construction,  as  the  learned  trial 
court  in  its  charge  intimated  to  the  jury,  was  the  contract 
price  ($645),  together  with  the  reasonable  value  of  the 
labor  and  material  necessitated  by  the  change  of  the  orig- 
inal design.     But  we  find  no  proof  whatever  in  the  record 
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of  the  value  of  the  extra  work  performed  and  the  extra  ma- 
terial furnished  by  the  respondent  in  the  making  of  this 
regulator  box.  It  was  admitted  and  stipulated,  as  will  be 
noticed,  by  the  respondent,  "that  there  are  included  in  said 
account  sundry  items,  aggregating  $1,526.94,  which  are 
charged  therein  for  necessary  labor  and  materials  per- 
formed and  furnished  in  the  making  of  regulator  No.  3, 
which  was  furnished  by  the  plaintiff  to  the  defendant, 
the  defendant,  in  connection  with  this 
stipulation,  reserving  all  questions  as  to  whether  or  not, 
if  the  plaintiff  is  entitled,  under  the  law  and  the  evidence, 
to  make  any  charge  for  said  regulator  No.  3, 

the  plaintiff  is  entitled  to  charge  for  Baid  items  of 
labor  and  materials  aggregating  the  .  .  .  sum 
last  aforesaid,  instead  of  the  contract  price,"  etc.  It  was 
also  stipulated  that  the  charges  for  labor  and  materials 
specified  in  the  account  were  at  the  then  prevailing  rate 
for  such  work  and  materials  at  Seattle.  The  respondent 
relied  upon  the  stipulation  alone  as  proof  of  its  claim  for 
the  whole  $1,526.94  charged  for  regulator  No.  3,  but  that 
did  not  evidence  either  the  amount  or  value  of  the  extra 
work  and  material  rendered  necessary  by  the  change  of 
design  made  by  the  appellant.  And  it  therefore  follows 
that  the  point  made  by  the  appellant  that  the  evidence  ia 
insufficient  to  justify  the  recovery  of  a  greater  sum  than 
$645  for  regulator  No.  3,  and  that  the  lower  court  erred 
in  refusing  to  set  aside  or  reduce  the  verdict  on  that 
ground,  is  well  taken. 

The  judgment,  being  clearly  too  large  by  the  sum  of 
$881.94,  and  the  intereel  on  that  sum  found  due  by  the 
jury,  must  be  modified  and  reduced  to  that  extent;  and 
the  cause  is  therefore  remanded  to  the  superior  court  with 
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instructions  to  modify  the  judgment  in  accordance  with 
this  opinion.    The  appellant  will  recover  its  costs. 
Reavis,  C.  J.,  and  Fexlerton  and  Mount,  JJ.,  concur. 


(No.  4228.      Decided   Angnat  2,   1902] 

Qdahdt  et  iix.,  Respondents,  v.  C.  M.  Smith, 
■Appellant. 
mux — iwomm  —  btiotioh    rxKBnra    appeal — bights    or 


A  respondent  who  disregards  the  star  of  proceedings  allowed 
■pon  an  appeal  from  a  Judgment  against  appellant  for  damages 
and  the  restitution  of  premises.  In  that  he  evicts  the  appellant 
pending  die  appeal  from  free  and  fall  use  of  the  premises  by 
shotting  off  bis  heat,  light  and  water  and  by  nailing  up  some 
of  the  entrances  thereto,  la  not  entitled,  on  an  affirmance  of  his 
lodgment,  to  judgment  against  the  surety  upon  the  supersedeas 
bond  for  anything  more  than  the  costs  of  his  appeal,  but  is  rel- 
egated to  his  action  on  the  bond  to  recover  further  relief,  where 
the  Inducement  for  the  surety  company  to  assume  liability  was 
fta  belief  that  appellant  .would  be  able  to  make  enough  out  of  his 
business  on  the  premises  to  save  the  surety  harmless. 

Motion  by  Surety  against  Rendition  of  Judgment  on 
Supersedeas  Bond. 

8.  M.  Shipley  and  A.  0.  McBride,  for  appellant. 
Ralph  Simon,  for  respondents. 

IV  opinion  of  the  court  was  delivered  by 

EssutT,  J- — The  Fidelity  &  Deposit  Company,  surety 
upon  the  supersedeas  bond  of  the  appellant,  moves  for 
an  order  that  the  remittitur  affirming  the  judgment  in  this 
eause  be  sent  down  without  any  judgment  against  the 
appellant  or  his  surety,  except  for  costs  on  appeal,  and 
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that  respondents  be  restricted  to  their  remedy  by  an  action 
upon  the  appeal  bond  for  all  other  relief.  The  opinion 
in  this  cause  affirming  the  judgment  below  was  filed  in 
this  court  June  24,  1902.  28  Wash.  664  (69  Pac  369). 
The  motion  now  addressed  to  the  court  is  based  upon  the 
records  and  files  of  the  cause,  and  upon  certain  affidavits 
filed  in  Bupport  of  the  motion.  The  affidavit  of  appellant 
states,  in  effect,  that  immediately  after  taking  and  per- 
fecting the  appeal  in  this  cause,  the  respondents,  in  vio- 
lation of  appellant's  rights,  proceeded  to  bar  with  boards 
and  nail  up  all  the  doors  leading  from  the  premises  in  dis- 
pute into  the  Palmer  House  Hotel,  thereby  cutting  off 
appellant's  access  thereto  and  trade  therewith,  and  that 
respondents  also  nailed  up  the  two  rear  rooms  of  the  prem- 
ises so  that  there  could  be  no  access  from  the  saloon  in 
front  through  the  hotel  to  said  rooms;  that  respondents, 
by  their  contract  of  lease,  let  to  appellant  the  use  of  the 
premises  in  dispute,  including  the  connection  with  said 
hotel  through  said  entrances,  and  also  the  gas  light,  steam 
heat  and  water  for  the  premises;  that,  immediately  after 
the  appeal  in  this  cause  was  perfected,  respondents  cut 
off  the  service  of  steam  heat,  gas  light,  and  water,  and  re- 
fused to  furnish  the  same,  thus  depriving  the  premises  and 
appellant  of  the  benefit  thereof ;  that  the  closing  np  of  said 
doors  and  rooms,  and  the  withdrawal  of  the  service  of 
light,  water,  and  heat,  completely  destroyed  the  use  of 
the  premises,  and  rendered  them  worthless  and  of  no  value 
whatever ;  that  the  premises  in  dispute  were  used  by  ap- 
pellant, and  known  to  respondents  to  have  been  used,  for 
the  purposes  of  a  saloon  and  restaurant,  and  that  two- 
thirds  of  the  business  done  by  the  appellant  therein  was 
done  with  the  patrons  and  occupants  of  said  hotel,  and 
that  the  closing  up  of  said  rooms  and  doors  totally  de 
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prived  appellant  of  the  trade  of  the  hotel  and  mined  his 
business ;  that  prior  to  such  closing  up  and  the  withdrawal 
of  the  service  of  light,  heat,  and  water,  appellant  was 
doing  a  prosperous  business  in  said  premises,  and  was 
well  able  to  pay  for  the  use  and  occupation  thereof, — all 
of  which  facts  were  known  to  the  officers  of  the  surety 
company  furnishing  the  supersedeas  bound  upon  this  ap- 
peal. The  affidavit  of  John  A.  Whalley  is  also  in  the 
record,  he  having  been  the  agent  and  manager  of  the  local 
office  at  Seattle  of  the  surety  company.  The  affidavit  sub- 
stantially corroborates  the  statements  contained  in  appel- 
lant's affidavit,  and  further  recites  that,  as  such  manager 
and  local  agent,  before  executing  the  appeal  bond  in  this 
cause,  he  examined  carefully  into  the  business  condition 
and  affairs  of  appellant,  and  into  the  condition  of  the 
said  premises,  and  ascertained  that  appellant  was  doing 
a  prosperous  business  therein,  and  that  if  he  continued 
to  do  business  iu  the  same  manner  he  would  be  abundantly 
able  to  respond  to  any  judgment  that  might  be  rendered 
against  him  in  this  cause,  or  for  the  use  and  occupation  of 
the  premises,  by  reason  of  taking  the  appeal ;  that  affiant 
would  not,  in  behalf  of  the  surety  company,  have  exe- 
cuted and  furnished  the  supersedeas  bond  on  appeal  but 
for  the  foregoing  facts,  together  with  the  further  fact  that 
appellant,  depending  upon  said  opportunity  to  make 
money,  arranged  to  deposit  monthly  in  reliable  hands  for 
the  benefit  of  the  surety  company  a  sum  sufficient  to  pay 
and  discharge  any  judgment  which  might  be  rendered 
against  him  by  reason  of  damages  for  the  detention  of 
the  premises  in  dispute;  and  that  appellant  has,  to  the 
personal  knowledge  of  affiant,  been  deprived  of  such  use 
and  occupation  in  the  manner  stated  in  appellant's  affi- 
davit, and  thereby  rendered  unable  to  make  the  deposits 
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and  payments  necessary  to  indemnify  aaid  company  from 
liability  by  reason  of  having  furnished  the  supersedeas 
bond.  The  above  affidavits  are  not  denied,  and,  for  the 
purposes  of  this  hearing,  must  be  taken  as  true.  Due 
service  of  the  motion,  affidavits,  and  notice  of  hearing  ap- 
pears in  the  record,  but  respondents  did  not  appear  there- 
in, and  have  filed  no  brief.  The  relation  of  the  surety 
company  to  the  judgment  that  would  under  the  law  be 
regularly  entered  in  this  court  is  such  as  entitles  it  to 
have  these  facts  considered  at  this  time  for  the  purposes 
of  this  motion. 

From  the  foregoing  it  appears  that  respondents  de- 
clined to  accept  the  protection  afforded  by  the  supersedeas 
bond.  By  virtue  of  the  bond,  under  the  law  appellant  was 
entitled  to  the  possession  of  the  whole  premises  snd  appur- 
tenances theretofore  leased  pending  appeal,  and  respond- 
ents were  fully  protected  against  damages  by  reason  of 
such  possession  in  appellant.  Under  the  showing  here, 
respondents  chose  to  disregard  the  law  and  the  protection 
afforded  by  the  bond,  took  possession  of  a  portion  of  the 
premises,  and  denied  the  use  of  valuable  appurtenances 
and  rights  belonging  thereto,  to  the  use  of  all  of  which  ap- 
pellant was  entitled  by  reason  of  the  bond.  Respondents 
cannot  avail  themselves  of  the  protection  of  the  bond,  and 
at  the  same  time  deny  to  appellant  the  substantial  use  of 
the  premises  in  dispute.  In  Collins  v.  Bail,  31  Hun,  187, 
execution  was  issued  in  disregard  of  the  appeal  bond,  and 
it  was  held  that  the  respondents  on  the  appeal,  by  issuing 
the  execution,  elected  to  rely  no  longer  on  the  bond ;  that 
they  were  not  entitled  to  both  remedies ;  and  the  Bnrety 
was  released.  To  the  same  effect  are  Allen  v.  Kellam,  94 
Pa.  St.  253,  and  Dills  v.  Cecil,  67  Ky.  579.  In  Manning 
v.  Gould,  90  N.  Y.  476,  the  court,  at  pages  480,  481,  uses 
the  following  language: 
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"No  reason  can  be  suggested  why  tha  respondent  should 
be  permitted  to  disregard  the  undertaking  and  proceed  up- 
on the  judgment  as  if  none  had  been  given,  and  jet  have 
all  the  advantages  that  undertaking  was  intended  to  secure. 
The  only  object  and  purpose  of  the  undertaking  was  to 
stay  the  execution  of  the  judgment  until  the  appeal  had 
been  heard  and  determined.  The  respondent  cannot  have 
the  dual  right  to  enforce  the  judgment  pending  the  appeal 
as  if  no  undertaking  had  been  given,  and  at  the  same  time 
treat  it  as  valid  security  for  the  payment  of  the  judgment." 

The  facts  of  that  case  were  not  analogous  to  those  of  this 
case,  and  such  was  true  in  Collins  v.  Bail,  supra,  but  the 
language  was  quoted  with  approval  in  the  last  named  case, 
and  the  court  added : 

"The  facts  of  that  case  were  not  analogous  to  those  of 
the  case  now  before  us,  but  we  do  not  see  why  the  principle 
that  must  govern  the  cases  is  not  the  same." 

It  is  true,  there  was  a  judgment  below  against  appellant 
in  the  sum  of  $350  for  accrued  rents  and  damages,  in  ad- 
dition to  the  judgment  for  restitution  of  the  premises, 
but  when  the  surety  undertook  to  guaranty  the  payment  of 
that  judgment  he  did  so  with  reference  to  the  condition 
that  pending  the  appeal  the  whole  judgment  would  be 
stayed,  and  appellant  would  have  the  benefit  of  possession 
of  the  premises.  The  surety  may  reasonably  have  expected 
that  through  the  result  of  such  possession  appellant 
would  indemnify  it  against  loss,  and  the  showing 
here  is  that  it  expressly  relied  upon  that  condition, 
and  that  in  the  absence  thereof  it  would  not  have 
executed  the  bond.  Section  6523,  Bal.  Code,  pro- 
vides for  judgment  in  this  court  against  the  sureties  upon 
a  supersedeas  bond  for  the  amount  of  the  judgment  ap- 
pealed from.  The  judgment  appealed  from  here  is,  how- 
ever, more  than  a  judgment  for  the  recovery  of  money.  It 
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is  mixed  in  its  nature.  While  it  awards  judgment  for 
money,  it  also  grants  other  relief.  The  surety  undertook 
by  the  supersedeas  bond  to  stay  the  whole  judgment,  but 
the  respondents  ignored  the  stay  of  a  portion  of  it  The; 
did  not  do  so  by  issuing  execution,  as  in  the  cases  cited, 
but  they  took  the  shorter  course  of  enforcing  a  part  of  the 
judgment  without  execution,  which  logically  leads  to  the 
same  result  We  therefore  think,  under  the  showing  here, 
that  judgment  should  not  now  be  entered  against  the  surety 
upon  the  supersedeas  bond  for  any  sum.  This  is,  of 
course,  in  no  sense  an  adjudication  as  to  the  final  right  of 
respondents  to  recover  upon  the  bond.  That  can  only  be 
determined  in  an  action  upon  the  bond,  where  the  facte 
can  be  properly  investigated  by  the  examination  and  cross- 
examination  of  witnesses.  What  is  here  said  is  not  intend- 
ed to  anticipate  as  to  the  relative  rights  of  respondents 
and  the  surety  upon  such  a  hearing,  but  is  said  only  for 
the  purpose  of  this  hearing,  and  as  stating  the  reasons 
why  we  now  decline  to  enter  judgment  upon  the  bond. 
Upon  the  appeal  bond  proper  judgment  must,  however, 
go  against  the  surety  for  the  costs  of  the  appeal  The  af- 
firmance of  the  judgment,  of  course,  establishes  the  whole 
judgment  below,  together  with  costs  on  appeal  against 
appellant 

It  is  ordered  that  judgment  be  entered  as  above  indi- 
cated, and  that  the  remittitur  shall  issue  accordingly. 

Reavis,  C.  J.,  and  Mount,  Anders,  White  and  Duh- 
bae,  J.J.,  concur. 
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The  State  of  Washington,  on  the  Relation  of  W.  B. 
Stratton,  Attorney  General,  v.  Boyd  J.  Tallman,  Judge 
of  the  Superior  Court  of  King  County. 


lUHDAKUS —  WHEN  LHS  —  AnEQUATK  BEHXDT  BT  A 

The  action  of  the  court  In  striking  the  petition  of  the  state 
contesting  a  will  that  had  been  admitted  to  probate  and  praying 
for  the  revocation  thereof  Is  appealable,  under  Bal.  Code,  i  6500, 
■abd.  6,  which  grants  an  appeal  "from  anj  order  affecting  a 
substantial  right  in  a  civil  action  or  proceeding,  which  either 
(1)  Id  effect  determines  the  action  or  proceeding  and  prevents  a 
final  Judgment  therein;  or  (2)  discontinues  the  action,"  and 
hence  mandamus  will  not  lie  to  compel  the  court  to  hear  the 
contest  and  permit  the  state  to  establish  Its  rights  In  the  estate. 

Original  Application  for  Mandamus. 

W.  B.  Stratton,  Attorney  General,  C.  C.  Dalton  and  E. 
W.  Ross,  for  relator. 
Pratt  &  Riddle,  for  respondent. 

Peb  Otjstah. — This  is  an  original  application  in  this 
court  for  a  writ  of  mandamus  directed  to  the  superior 
court  of  King  county  and  to  the  Hon.  Boyd  J.  Tallman, 
one  of  the  judges  thereof.  The  affidavit  in  support  of  the 
application  states  in  substance  that  on  the  26th  day  of 
September,  1900,  one  John  Sullivan,  being  then  a  resi- 
dent of  King  county,  died,  leaving  real  and  personal  prop- 
erty of  the  value  of  a  half  million  dollars ;  that  thereafter 
it  was  found  by  said  court  that  said  Sullivan  died  intes- 
tate and  without  heirs,  and  one  Terence  O'Brien  was  ap- 
pointed administrator  of  his  estate;  that  thereafter  one 
Marie  Carrau  caused  to  be  filed  in  said  court  a  written  doe 
mnent  purporting  to  be  a  nuncupative  will  of  said  Sulli- 
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van,  and  such  proceedings  were  had  that  an  order  was 
made  by  said  court  admitting  said  alleged  will  to  pro- 
bate; that  thereafter  the  state  of  Washington  filed  in 
said  probate  cause  a  written  petition  contesting  said  will, 
and  praying  that  the  probate  thereof  be  revoked  and  set 
aside,  and,  further,  that  a  citation  should  issue  requiring 
said  Marie  Carrau  and  said  Terence  O'Brien  to  appear 
before  said  court  to  show  cause  why  said  petition  should 
not  be  granted  (the  basis  of  said  petition  in  behalf  of  the 
state  being  the  alleged  fact  that  the  deceased  died  intestate, 
leaving  no  heirs  or  next  of  kin,  and  that  his  estate  has 
escheated  to  the  state) ;  that  afterwards  the  said  state  of 
Washington  moved  the  court  for  an  order  directing  cita- 
tion to  issue  as  prayed  in  its  said  petition,  but  that  the  re- 
spondent by  written  order  refused  to  issue  such  citation, 
the  order  being  as  follows: 

"The  above  entitled  matter  coming  on  regularly  to  be 
heard  in  open  court  this  11th  day  of  September,  1901,  on 
the  petition  of  the  attorney  general  of  the  state  of  Wash- 
ington, for  and  on  the  part  of  the  state  of  Washington, 
heretofore  filed  in  said  matter,  towit:  on  the  20th  day  of 
June,  1901,  contesting  the  nuncupative  will  of  John  Sulli- 
van, deceased,  as  probated  in  this  court,  and  making  ob- 
jections and  exceptions  to  said  nuncupative  will,  and 
praying  that  the  probate  of  said  nuncupative  will  be  re- 
voked, set  aside  and  held  for  naught  and  be  declared  by 
this  court  to  be  void  and  without  authority  at  law.  The 
said  state  of  Washington  and  its  attorney  general  being 
represented  by  C.  C.  Dalton,  assistant  attorney  general, 
and  the  said  Marie  Carrau,  by  her  attorney  W.  P.  Hays, 
and  the  said  administrator,  by  his  attorneys  Messrs.  Pratt 
&  Riddle.  The  attorney  general  at  this  time  moving  the 
court  for  an  order  directing  the  clerk  of  this  court  to  is- 
sue a  citation  as  prayed  for  in  said  petition,  to  the  said 
Terence  O'Brien  and  Marie  Carrau,  requiring  them  to 
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appear  before  this  court  oil  a  day  therein  to  be  specified 
to  show  cause  why  said  petition  should  not  be  granted. 
Thereupon  the  said  Marie  Carrau  objected  to  the  granting 
of  said  motion  for  the  reason  that  the  state  of  Washing- 
ton was  not  the  nest  of  kin  to  said  deceased  nor  interested 
in  his  said  estate  and  therefore  had  no  standing  in  this 
court  and  therefore  no  Tight  to  file  said  petition,  or  to 
make  said  motion  or  appear  in  said  matter.  And  further 
objected  to  the  state  being  heard  to  object  to  the  distribu- 
tion for  the  reason  that  one  year  has  not  expired  since  the 
will  was  probated  in  which  heirs  might  appear  to  contest 
the  will,  and  claim  ownership. 

"And  the  court  having  listened  to  argument  for  and 
against  said  objection  and  being  fully  advised  in  the  prem- 
ises, and  having  duly  considered  the  same  does  now  sustain 
said  objection  and  adjudge  that  the  state  of  Washington 
has  no  right  at  this  time  to  make  said  petition  contesting 
said  will  and  file  the  same  or  appear  in  said  matter,  and 
is  not  a  proper  party  to  appear  in  said  probate  proceeding 
to  contest  said  will  or  for  any  purpose  whatever,  and  the 
court  does  now  refuse  to  consider  said  petition,  and  that 
said  petition  be  stricken  from  the  files." 

The  affidavit  further  alleges  that  said  superior  court, 
and  the  respondent  as  judge  thereof,  will,  unless  other- 
wise directed  by  this  court,  proceed  with  the  administra- 
tion and  distribution  of  said  estate,  ignoring  said  contest 
on  behalf  of  the  state,  and  denying  the  state  any  right  tc 
contest  said  alleged  will.  For  the  foregoing  reasons  this 
court  is  asked  to  issue  a  peremptory  writ  of  mandate,  di- 
rected to  the  respondent  as  judge  of  said  superior  court, 
commanding  him  to  immediately  direct  the  clerk  of  said 
court  to  issue  said  citation,  and  alao  commanding  respond- 
ent to  immediately  proceed  to  hear  said  contest,  and  that 
he  shall  permit  the  state  of  Washington,  by  its  attorney 
general,  to  appear  in  said  proceeding  and  litigate  and  es- 
tablish its  rights  in  said  estate.    The  answer  of  respondent 
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states  that  a  large  number  of  persons  claiming  to  be  next 
of  kin  and  sole  heirs  at  law  of  said  deceased  have  filed 
petitions  contesting  the  validity  of  said  nuncupative  will, 
and  that  the  same  are  as  yet  undetermined ;  that  in  at  least 
one  of  said  contests  the  issues  are  made  up,  and  it  is  ready 
for  trial.  Demurrers  were  interposed  to  both  the  petition 
and  answer,  and  all  questions  raised  were  submitted  to- 
gether upon  the  briefs  of  counsel,  and  without  oral  argu- 
ment 

A  number  of  questions  are  discussed  in  the  briefs  of 
the  respective  counsel  relating  to  the  power  of  the  at- 
torney general  to  appear  in  behalf  of  the  state  in  such  a 
proceeding  as  that  instituted  in  the  superior  court-,  and 
also  as  to  the  right  of  the  state  to  appear  by  any  one  in  such 
a  proceeding.  It  is  contended  by  respondent  that  the  right 
of  the  state  to  assert  control  of  property  alleged  to  have 
escheated  is  not  an  active,  but  a  passive,  right,  and  that, 
while  the  proper  probate  court  is  engaged  in  de- 
termining the  legal  disposition  to  be  made  of  the  property, 
the  state  has  no  right  to  interfere,  but  that  the  assertion 
of  the  state's  claim  becomes  active  when  it  has  been  law- 
fully determined  that  there  are  neither  heirs  nor  legatees. 
The  examination  of  these  questions  would  involve  extended 
discussion,  and  it  is  unnecessary  to  pass  upon  them  here, 
for  the  reason  that  we  think  the  relator  has  a  remedy  at 
law  by  appeal.  Section  6500,  Bal.  Code,  subd.  6,  provides 
for  an  appeal  as  follows : 

"From  any  order  affecting  a  substantial  right  in  a,  civil 
action  or  proceeding,  which  either,  (1)  in  effect  deter- 
mines the  action  or  proceeding  and  prevents  a  final  judg- 
ment therein;  or  (2)  discontinues  the  action;      .      .       ." 

The  petition  filed  by  the  relator  in  the  superior  court 
was  the  commencement  of  a  civil  proceeding.    The  order 
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entered  by  the  court  had  the  effect  to  determine  the  pro- 
ceeding in  the  superior  court  so  as  to  prevent  a  final  judg- 
ment therein,  and  thus  came  within  the  provision  num- 
bered 1  of  said  subdivision  6.  It  also  had  the  effect  to 
discontinue  the  proceeding,  and  therefore  came  also  with- 
in the  provision  numbered  2  of  the  same  subdivision.  It 
has  been  repeatedly  held  by  this  court  that  extraordinary 
writs  will  not  issue  from  this  court  when  there  is  an  ade- 
quate remedy  by  appeal. 
For  this  reason  the  writ  sought  here  is  denied. 
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Effie  G.   Sheeman,  Respondent,  v.   Charles  Sweeny, 
Appellant. 

cosiractb  —  rescission  bt  substitution  of  new  agbxement. 

The  legal  effect  of  a  subsequent  contract  covering  the  same 
subject  matter  and  made  by  the  same  parties  as  an  earlier  agree- 
ment between  them,  but  containing  terms  inconsistent  therewith, 
so  that  the  two  cannot  stand  together.  Is  to  rescind  the  earlier 
contract  by  making  the  later  one  a  substitute  therefor. 

FIXADINO  —  DENIALS. 

,  Where  defendant  has  specifically  denied  the  ultimate  fact  in 
issue  that  he  had  paid  the  sum  of  (8,750  upon  an  option  in  ac- 
cordance with  the  terms  thereof,  his  failure  to  deny  a  further 
allegation  that  950,000  paid  by  him  was  paid  in  accordance  witn 
the  option  would  not  constitute  an  admission  of  payment  In  ac- 
cordance with  the  option  contract  Inasmuch  as  the  statement  of 
the  manner  of  payment  was  evidentiary  matter,  which  It  was 
unnecessary  to  deny. 


SAKE ISSUES UTTBODUCTION   c 


1   EVIDENCE   WITHOUT   OBJECTIOH  — 


Where  a  plaintiff  Introduces  evidence  on  the  theory  that  the 
denials  of  defendant  raise  a  particular  Issue,  she  cannot  after- 
wards raise  the  objection  that  no  Issue  was  tendered,  but  she  is 
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J' BAUD MEANS   OF   KNOWLEDGE  EQUIVALENT   TO  KNOWLEDGE. 

Under  the  rule  which  prevents  one  who  baa  the  means  of 
knowledge  before  him,  and  who  refuses  or  neglects  to  avail  him- 
self thereof,  from  asserting  that  be  was  deceived  or  defrauded,  a 
wife  who,  without  reading  It,  signs  a  receipt  in  full  for  all  de- 
mands, when  told  to  sign  by  her  husband,  who  was  acting  as 
her  agent  and  had  read  the  receipt,  cannot  afterwards  claim  that 
ehe  was  induced  to  sign  through  fraud,  relying  upon  the  repre- 
sentation of  defendant's  agent  that  it  was  merely  an  order  for 
the  delivery  of  a  deed  held  in  escrow. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Herman  D.  Crow,  Judge  pro  tern.    Reversed. 

Heyburn  &  Heyburn  and  Post,  Avery  &  Miggms,  for 
appellant 

A.  E.  Gallagher  and  Voorkees  &  Voorhees,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Hadlet,  J. — This  is  an  action  for  the  recovery  of 
money,  brought  by  respondent  against  appellant.  Re- 
spondent in  her  complaint  alleges  in  substance:  That  on 
and  prior  to  the  28th  day  of  October,  1899,  she  was  the 
owner  in  her  own  individual  and  separate  right  of  an  un- 
divided one-sixth  interest  in  and  to  certain  mining  claims 
situate  in  Robbina  mining  district,  in  Idaho  county,  state 
of  Idaho,  said  claims  being  respectively  known  as  "Big 
Buffalo,"  "Merrimac,"  and  "Oro  Fino;"  that,  at  the  time 
mentioned,  J.  N.  Rice,  Perry  Mallory,  and  James  Justus 
owned,  together  with  respondent,  an  undivided  half  in- 
terest in  the  whole  of  said  claims,  less  an  undivided  in- 
terest adjudged  to  belong  to  one  Harry  Glidden,  to  be  de- 
ducted from  the  interest  of  said  Rice;  that  on  said  date 
respondent  and  said  Rice,  Mallory,  and  Justus  entered 
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into  a  contract  in  writing  with  the  appellant,  whereby 
appellant  was  given  an  option  to  purchase  said  undivided 
half  interest,  leas  the  interest  of  said  Glidden,  upon  the 
following  terms,  towit:  That  appellant  should  pay  the 
aggregate  sum  of  $87,500,  $8,750  of  which  was  then  paid 
in  cash.  A  further  sum  of  $8,750  was  to  be  paid  on  or 
before  May  1,  1900,  and  the  balance  of  $70,000  was  pay- 
able on  or  before  November  1,  1900.  That  as  a  part  of 
the  consideration  for  said  contract,  the  said  persons  grant- 
ing the  option  signed  and  acknowledged  a  mining  deed  in 
the  usual  form,  conveying  their  interest  aforesaid  to  ap- 
pellant, and  placed  said  deed  in  escrow  with  the  Exchange 
National  Bank  in  Spokane,  Washington,  to  he  delivered 
to  appellant  upon  the  payment  of  said  sums  at  or  before 
the  times  mentioned.  That  at  the  time  of  executing  said 
option  contract,  and  as  a  part  of  the  consideration  for  the 
respondent's  signing  the  same  and  placing  said  deed  in 
escrow,  the  appellant  entered  into  another  contract  with 
respondent  whereby  he  promised  and  agreed  that  if  he 
made  said  payment  of  $8,750  on  or  before  May  1,  1900, 
he  would  thereupon  pay  to  respondent  the  sum  of  $11,- 
875.  That  thereafter,  and  on  or  about  the  16th  day  of 
April,  1900,  the  respondent  and  said  Rice,  Mallory,  and 
Justus  agreed  with  appellant  that,  if  he  would  at  once 
exercise  his  right  to  take  up  said  deed  under  said  option, 
and  would  at  once  pay  them  the  sum  of  $50,000  cash  on 
account  of  said  option,  they  would  remit  to  appellant 
the  balance  of  said  purchase  price,  and  would  permit  him 
at  once  to  take  said  deed  out  of  escrow.  That  appellant 
thereupon  agreed  to  do  bo,  and  on  the  16th  day  of  April, 
1900,  paid  them  the  sum  of  $50,000,  and  at  once  re- 
ceived from  them  an  order  directing  the  aforesaid  bank 
to  deliver  said  deed  to  him,  which  delivery  was  made. 
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That  on  April  16, 1900,  appellant  paid  said  sum  of  $8,750 
upon  said  option  in  accordance  with,  the  terms  thereof. 
That  thereafter,  and  prior  to  the  commencement  of  this 
action,  respondent  demanded  payment  of  said  $11,875, 
which  was  refused.  Judgment  is  demanded  for  said  eum, 
with  interest  from  April  16,  1900.  The  answer  denies 
that  respondent  at  the  time  of  making  said  option  con- 
tract or  at  any  other  time  was  the  owner  of  any  interest 
in  said  mining  claims;  denies  that  said  Rice,  Mallorv, 
and  Justus,  or  either  of  them,  owned  an  undivided  half 
interest  with  respondent,  or  any  interest,  in  said  claims 
at  any  time;  admits  that  appellant  entered  into  a  con- 
tract in  writing,  a  copy  of  which  is  set  out  in  the  com- 
plaint, and  the  purport  of  which  is  as  stated  above,  but 
alleges  the  facts  to  be  that  at  the  time  of  making  said 
contract  the  respondent  and  said  Rice,  Mallory,  and  Jus- 
tus claimed  to  own  an  interest  in  said  mining  claims,  and 
for  such  supposed  interest  appellant  paid  them  the  sums 
of  money  stated  in  the  complaint,  but  that  neither  re- 
spondent, nor  any  of  the  persons  alleged  in  the  complaint 
to  have  had  an  interest  in  the  property,  ever  had  any  in- 
terest therein ;  that  after  the  making  of  said  contract  the 
supreme  court  of  the  state  of  Idaho,  by  its  judgment, 
held  and  determined  that  none  of  said  persons  ever  had 
any  interest  in  said  claims,  and,  upon  said  judgment 
being  entered,  appellant  refused  to  make  further  pay- 
ments under  said  contracts,  for  the  reason  that  the  con- 
sideration thereof  had  failed  since  they  were  made,  and 
the  persons  assuming  and  undertaking  to  sell  and  convey 
to  appellant  the  interests  mentioned  and  described  therein 
had  no  interest  which  they  could  sell  or  convey  to  him.  It 
is  further  denied  that  appellant  ever  made  any  second 
payment  as  provided  in  said  contract    It  is  also  alleged 
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that  respondent  signed  and  delivered  to  appellant  a  re- 
ceipt in  full  for  all  Bums  of  money  due,  owing,  or  payable 
to  her  on  account  of  or  in  connection  with  any  buainesa 
transaction  arising  out  of  the  aforesaid  contracts,  and 
that  no  sum  whatever  is  due  and  owing  to  her  on  account 
of  said  contracts,  or  upon  any  account  whatever.  The  an- 
swer also  contains  allegations  to  the  effect  that  respond- 
ent and  Rice,  Mallory,  and  Justus  made  fake  represen- 
tations to  appellant  concerning  their  title  to  said  mining 
claims,  upon  which  he  relied.  The  reply  denies  the  ma- 
terial allegations  of  the  answer,  and  affirmatively  alleges 
that  prior  to  the  making  of  said  contracts  an  action  had 
been  instituted  in  the  district  court  of  the  second  judicial 
district  of  the  state  of  Idaho,  for  Idaho  county,  wherein 
said  Bice  and  others  were  plaintiffs,  and  one  Rigley  and 
others  were  defendants,  and  that  in  said  action  it  had 
been  adjudged  by  said  district  court  that  said  Rice  and 
others,  the  plaintiffs  therein,  were  the  owners  of  an  un- 
divided half  interest  in  said  mining  claims,  less  a  one- 
sixteenth  interest  therein,  which  said  Rice  had  previously 
sold  to  one  Qlidden,  and  the  decree  provided  that  the  de- 
fendants in  the  action  should  convey  to  Rice  and  others, 
the  plaintiffs  therein,  the  interest  above  described,  from 
which  decree  the  defendants  in  the  cause  appealed  to  the 
supreme  court  of  Idaho;  that  thereafter,  and  while  said 
appeal  was  pending,  said  option  contract  was  entered  into, 
and  that  appellant  then  and  prior  thereto  knew  that  the 
interest  of  respondent,  and  also  that  of  Rice,  Mallory,  and 
Justus,  in  said  mining  claims,  was  based  upon  the  said 
decree  of  said  district  court  of  Idaho,  and  that  said  decree 
might  be  reversed  on  appeal ;  that  neither  respondent,  nor 
Rice,  Mallory,  and  Justus,  ever  agreed  to  give  appellant 
any  other  title  than  that  which  was  based  upon  said  de- 
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ere*?.  The  reply  also  contains  allegations  to  the  effect  that 
respondent  was  induced  by  false  representations  of  ap- 
pellant's agent,  upon  which  she  relied,  to  sign  the  receipt 
mentioned  in  the  answer  without  reading  the  same.  The 
above  is  a  substantial  statement  of  the  issues  presented 
by  the  pleadings.  The  cause  was  tried  by  the  court  with- 
out a  jury,  and  resulted  in  a  judgment  against  appellant 
for  the  full  sum  demanded,  together  with  interest,  amount 
ing  in  all  to  $13,052.50.  From  said  judgment  this  ap- 
peal was  taken. 

A.  number  of  distinct  errors  are  assigned,  but  our 
views  of  this  case  are  such  that  we  do  not  deem  it  neces- 
sary to  discusB  them  alL  It  will  be  observed  from  the 
statement  of  the  complaint  that  the  theory  of  respondent 
is  that  the  consideration  running  to  appellant  for  his  con- 
tract to  pay  her  $11,875  was  that  she  should  sign  the  op- 
tion contract,  and  also  the  deed  to  be  placed  in  escrow. 
Respondent  in  her  testimony  says  it  was  also  based  upon 
the  consideration  that  she  was  to  be  instrumental  in  get- 
ting the  other  parties  interested  with  her  to  sign  the  op- 
tion contract  and  also  the  deed.  But  it  is  not  so  alleged 
in  the  complaint.  The  allegations  of  the  complaint  are 
to  the  effect  that  the  sole  consideration  for  the  promise 
in  the  second  contract  was  that  respondent  should  sign 
the  option  and  the  deed.  Respondent  was  to  share  with 
her  co-contractors  in  the  proceeds  of  the  option  contract 
proper,  which  privilege  became  to  her  a  consideration  for 
her  execution  thereof.  The  second  contract  was  there- 
fore neither  more  nor  lees  than  a  promise  to  pay  her  a 
sum  in  addition  to  that  named  in  the  option  contract,  for 
which  she  gave  no  consideration  other  than  that  given  for 
the  option  contract  itself,  viz.,  the  signing  of  the  option 
and  the  deed.     The  two  contracts  were  therefore  as  one 
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to  the  respondent;  the  latter  being  a  provision  within 
the  former,  and  depending  for  its  operation  upon  the  per; 
formance  of  the  condition  precedent  that  appellant  -should, 
in  accordance  with  the  terms  of  the  option  contract,  pa; 
the  $8,750  to  become  due  thereunder  May  1,  1900.  Un- 
der no  circumstances  could  the  latter  provision  of  the  con- 
tract become  binding  upon  appellant  without  the  per- 
formance of  the  condition  precedent  Was  that  condi- 
tion ever  performed !  The  court  below  found  that  it  was. 
The  evidence  establishes  beyond  dispute  that  in  the  month 
of  April,  1900,  some  time  prior  to  the  maturity  of  the 
$3,750  payment  which  was  to  become  due  on  May  1st, 
following,  it  was  agreed  that,  if  appellant  would  pay  the 
lump  sum  of  $50,000  cash  to  respondent  and  her  co-con- 
tractors, they  would  remit  the  balance  of  the  sum  there- 
tofore agreed  upon,  and  would  cause  the  deed  theretofore 
held  in  escrow  to  be  delivered  to  appellant.  In  pursu- 
ance of  that  agreement,  appellant  paid  to  respondent  $21,- 
000  and  to  Rice  $14,000, — the  respective  Bums  which 
were  demanded  as  their  portions  of  the  $50,000.  Re- 
spondent and  Rice  also  held  options  from  Mallory  and 
Justus  to  purchase  their  interests  in  the  original  option. 
Those  were  assigned  to  appellant,  and  he  then  settled 
with  Mallory  and  Justus,  and,  upon  direction  from  all 
to  the  bank,  the  deed  was  delivered  to  appellant.  The 
court  found  that  the  $3,750  was  paid  according  to  the 
option,  and  that  $41,250  was  paid  and  received  in  full 
of  the  balance  of  $70,000  under  the  option.  We  do  not 
find  in  the  evidence  authority  for  the  segregation  of  the 
$8,750  from  the  whole  amount,  and  for  the  specific  ap- 
plication of  that  sum  to  the  payment  of  the  option  install- 
ment due  May  1,  1900.  The  evidence  does  not  show  that 
such  a  segregation  and  application  was  ever  mentioned  be- 
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tween  the  parties  during  their  negotiations  leading  up  to 
the  payment  of  the  $50,000.  We  are  unable  to  see  that 
any  portion  of  the  payment  was  made  under  the  term* 
of  the  former  contract  That  contract  called  for  the  pay- 
ment of  $78,750  more  before  appellant  was  entitled  to 
possession  of  the  deed.  The  sum  paid  was  $28,750  less 
than  the  former  contract  called  for,  and  yet  it  was  agreed 
that  upon  payment  of  that  sum  the  deed  should  be  deliv- 
ered. Stripped  of  technical  consideration,  we  think  a 
new  agreement  was  then  made  which  entirely  superseded 
the  former  one.  Under  the  former  agreement,  the  pay- 
ments were  to  be  made  to  the  escrow  holder  in  the  sums 
and  in  the  manner  therein  specified.  Under  the  new 
arrangement  the  payments  were  not  only  made  in  sums 
different  from  that  provided  in  the  original  agreement, 
but  were  to  be  made  and  were  made  severally  to  the  in- 
dividuals, and  not  to  the  escrow  holder.  If  $8,750  was 
paid  according  to  the  terms  of  the  option,  then  from  that 
moment  the  option  was  given  continuous  life  until  No- 
vember 1,  1900,  and  there  remained  owing  thereon  the 
sum  of  $70,000.  To  have  reduced  that  amount  would 
have  required  a  new  agreement,  or  at  least  a  modifica- 
tion of  the  old  one,  which  would  have  been  in  effect  a 
new  one.  But  such  a  reduction  and  modification  was  in 
fact  agreed  upon  before  $8,750  or  any  other  sum  was 
paid.  The  opjion  contract,  as  it  originally  stood,  was 
therefore  superseded  before  any  money  was  paid,  and  it 
was  manifestly  impossible  to  pay  $8,750  in  accordance 
with  the  terms  of  the  option,  for  the  reason  that  its  terms 
no  longer  existed.  The  new  agreement  was  first  con- 
cluded with  respondent  and  Rice,  and  afterwards  with  Mal- 
lory  and  Justus.  It  therefore  became  a  new  arrange- 
ment from   its  inception.     The  legal  effect  of  a  subse- 
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quent  contract  covering  the  same  subject  matter  and  made 
by  the  same  parties  as  an  earlier  agreement,  but  contain- 
ing terms  inconsistent  therewith,  so  that  the  two  cannot 
stand  together,  is  to  rescind  the  earlier  contract.  It  be- 
comes a  substitute  therefor,  and  is  the  only  agreement 
between  the  parties  upon  the  subject.  Housekeeper  Pub. 
Co.  v.  Swift,  38  C.  C.  A.  187  (97  Fed.  290)  ;  Ghrisman 
v.  Hodges,  75  Mix  413;  McDonough  v.  Kane,  75  Ind. 
181;  Harrison  v.  Polar  Star  Lodge,  116  111.  279  (5  N. 
E.  543).  We  think  the  condition  precedent,  viz.,  the 
payment  of  $8,750  in  accordance  with  the  terms  of  the 
option  contract,  was  never  performed,  and  that  no  re- 
covery can  be  had  under  the  provisions  of  the  contract 
sued  upon.  The  promise  to  pay  respondent  the  sum  named 
never  became  absolute,  and  is  therefore  not  enforcible. 

Respondent  contends  that  the  pleadings  are  such  that 
the  allegation  in  the  complaint  that  the  payment  was  made 
in  accordance  with  the  terms  of  the  option  is  admitted 
by  the  answer.  The  answer  specifically  denies  that  after 
the  making  of  said  contract,  or  any  contract  set  out  in 
the  complaint,  appellant  ever  made  any  second  payment 
as  provided  therein.  The  complaint  alleged  that  appel- 
lant "did  on  April  16,  1900,  pay  said  sum  of  eighty- 
seven  hundred  and  fifty  ($8,750)  dollars  upon  said  op- 
tion in  accordance  with  the  terras  of  said  option."  The 
answer  certainly  denies  that  allegation.  Respondent  now 
contends  that  said  allegation  in  the  complaint  was  only 
a  legal  conclusion,  was  therefore  immaterial,  and  that  th-- 
denial  thereof  raised  no  iBSiie.  It  is  contended  that  the 
further  allegation  that  the  $50,000  was  paid  on  account 
of  and  in  accordance  with  the  option  is  the  necessary  aver- 
ment of  the  fact  that  the  $8,750  was  paid  under  the  op- 
tion, that  the  words  quoted  from  the  complaint  are  but 
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the  legal  conclusion  to  follow  therefrom,  and  that  the 
answer  does  not  den;  the  payment  of  the  $50,000  in  ac- 
cordance with  the  option.  We  think  the  words  quoted  con- 
stituted a  statement  of  the  ultimate  fact  sought  to  be 
pleaded,  and  that  the  denial  thereof  raised  the  material 
issue  in  the  cause.  The  ultimate  fact  sought  to  be  pleaded 
was  the  payment  of  the  $8,750  according  to  the  option. 
The  statement  of  the  manner  of  payment  was  evidentiary 
matter  which  it  was  not  necessary  to  deny.  Nudd  v. 
Thompson,  34  Cal.  39 ;  Fry  v.  Bennett,  5  Sandf.  54 ;  Ad- 
ams Express  Co.  v.  Darnell,  31  Ind.  20  (99  Am.  Dec. 
582). 

".  .  .  those  important  and  substantial  facte  alone 
should  be  alleged  which  either  immediately  form  the  basis 
of  the  primary  right  and  duty,  or  which  directly  make 
up  the  wrongful  acts  or  omissions  of  the  defendant,  and 
not  the  details  of  probative  matter  or  particulars  of  evi- 
dence by  which  these  material  elements  are  to  be  estab- 
lished. This  doctrine  applies  to  all  classes  of  actions,  and 
if  strictly  enforced  it  would  render  the  pleadings  sim- 
ple, and  the  legal  issues  at  least  clear,  certain,  and  sin- 
gle," Pomeroy,  Remedies  &  Remedial  Rights  (3d  ed.)r 
§526. 

The  answer  was  construed  by  the  trial  court  as  raising 
the  issue  when  the  question  was  suggested  upon  the  trial. 
No  exception  was  taken  to  this  ruling  of  the  court,  and 
respondent  proceeded  without  remonstrance  to  the  exami- 
nation of  her  witnesses  upon  the  theory  that  it  was  neces- 
sary for  her  to  show  the  performance  of  the  condition- 
precedent.  We  think  the  denial  in  itself  sufficient,  but 
in  any  event,  if  the  point  had  been  urged,  doubtless  the 
court  would  upon  application  have  permitted  an  amend- 
ment making  the  denial  more  comprehensive,  since  it  is 
manifest  from  the  pleading  that  it  was  the  bona  fide 
intention  of  the  pleader  to  deny  those  allegations  so  mate- 
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rial  to  the  case.  Under  such  circumstances,  we  think  the 
respondent  should  not  now  be  heard  to  urge  this  point, 
(specially  in  view  of  the  fact  that  she  herself  introduced 
eridence  as  to  the  alleged  manner  of  performance  of  the 
condition  precedent.  Under  the  rule  stated  in  Easter  v. 
Ball,  12  Wash.  160  (40  Pac.  728),  appellant  ia  entitled 
to  the  benefit  of  what  that  evidence  shows.  The  court 
there,  at  page  162,  said: 

"If  the  plaintiff  herself  showed  a  state  of  facta  upon 
which  she  should  not  recover,  the  defendants  were  enti- 
tled to  the  benefit  of  it  although  they  had  not  pleaded  the 
same  as  a  defense." 

To  the  point  that  evidence  once  introduced  without 
objection  becomes  the  property  of  the  case,  and  that  the 
legal  effect  which  follows  from  it  shall  be  applied  to  the 
case,  see  Slmgluff  v.  Builders'  Supply  Co.,  89  Md.  557 
(43  Atl.  759)  ;  Flora  v.  Carbean,  38  X.  Y.  Ill;  In  re 
Totes,  99  N.  Y.  94  (1  N.  E.  248). 

It  will  be  observed  from  the  statement  of  the  pleadings 
that  appellant  avers  in  his  answer  that  respondent  signed 
and  delivered  to  him  a  receipt  in  full  for  all  sums  of 
money  due,  owing,  or  payable  on  account  of  any  business 
transaction  arising  out  of  the  two  contracts  set  out  in 
die  complaint  The  receipt  signed  by  respondent  was 
in  the  following  words : 

"Spokane,  Washington,  April  14,  1900. 
To  the  Exchange  National  Bank,  Spokane,  Wash. 

Dear  Sirs:  Whereas  we  have  received  full  considera- 
tion and  payment  from  Charles  Sweeny  for  the  convey- 
ance of  the  'Big  Buffalo/  'Merrimac'  and  'Oro  Fino' 
lode  claims,  situate  in  Bobbins  Mining  District,  Idaho 
county,  State  of  Idaho,  such  conveyance  being  in  escrow 
in  your  bank,  you  are  hereby  authorized  and  directed  to 
deliver  the  said  conveyance  in  escrow  to  Charles  Sweeny, 
his  heirs  and  assigns." 
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It  will  be  noticed  that  the  receipt,  upon  its  face,  was 
directed  to  the  bank  which  had  held  the  deed  in  escrow 
under  the  former  arrangement ;  but  it  was  delivered  by 
respondent  directly  to  appellant,  and  therefore  Berved 
the  double  purpose  of  an  order  to  the  bank  and  a  receipt 
to  appellant.  In  her  reply,  respondent  alleges  fraud  by 
which  she  was  induced  to  sign  the  receipt,  and  that  by 
reason  thereof  she  did  not  know  its  full  import.  She 
says  in  her  testimony  that  appellant's  agent,  who  was 
present  when  she  signed  the  paper,  told  her  it  was  simply 
an  order  on  the  bank  for  the  deed,  and  that  she,  relying 
thereon,  signed  it  without  reading  it  She  also  testified 
that  her  husband  had  conducted  all  the  negotiations  in 
reference  to  these  mining  sale  contracts  for  her.  He  was 
present  when  the  receipt  was  signed  by  her.  It  was  first 
handed  to  him.  Ho  read  it  and  passed  it  to  his  wife,  and 
told  her  to  sign  it,  which  she  did.  Her  husband  and 
agent,  who  managed  the  whole  matter  for  her,  knew  its 
contents,  and  was  chargeable  with  knowledge  thereof. 
Whether  she  read  it  or  not,  she  at  least  had  the  oppor- 
tunity to  do  so,  as  it  lay  before  her  when  she  signed  it. 
She  says  she  did  not  intend  by  the  receipt  to  release  her 
claim  under  the  $11,875  contract.  Certainly  the 
breadth  of  statement  in  the  receipt  would  include  all  con- 
tracts under  which  she  claimed  consideration.  Neither 
she  nor  her  husband  said  anything  at  that  time  about  any 
further  demand.  Under  those  circumstances,  the  deal 
was  closed,  the  money  paid,  and  the  deed  delivered.  Some 
time  afterwards  respondent's  husband  left  the  matter  with 
counsel,  with  instructions  to  collect  if  possible.  Respond- 
ent cannot  now  say  that  she  was  fraudulently  misled  into 
signing  the  paper,  under  the  rule  already  announced  by 
this  court,   which   prevents  one  who  has  the  means  of 
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knowledge  before  him,  and  who  refuses  or  neglects  to 
avail  himself  thereof,  from  asserting  that  he  was  deceived 
or  defrauded.  Walsh  v.  Busheil,  26  Wash.  576.  (67  Pac. 
216);  Griffith  v.  Strand,  19  Wash.  686  (54  Pac,  613); 
Washington.  Central  Imp.  Co.  v.  NewUmds,  11  Wash.  212 
(39  Pac.  366). 

It  is  true,  this  paper,  for  the  purpose  of  this  consider- 
ation, was  a  receipt,  and  as  such  was  subject  to  explana- 
tion bj  oral  testimony.  But  the  paper  itself  and  the 
circumstances  attending  the  signing  and  delivery  of  it 
were  evidentiary,  as  hearing  upon  the  real  agreement 
theretofore  made,  and  in  pursuance  of  which  the  paper 
was  signed  and  delivered.  The  paper  was  drawn  by  ap- 
pellant, and  shows  clearly  what  was  his  understanding  of 
the  new  deal.  It  was  signed  by  respondent  under  the 
direction  and  advice  of  her  husband  and  agent,  and,  she 
being  fully  chargeable  with  knowledge  of  its  contents  and 
its  legal  effect,  it  became  at  once  evidence  of  the  real 
agreement  between  the  parties.  If  respondent  understood 
the  matter  otherwise  than  as  stated  in  the  paper,  she 
should  have  so  announced  before  signing  it.  If  she  ex- 
pected to  make  any  demand  inconsistent  with  the  terms 
there  stated,  it  was  her  duty  to  make  it  known  before 
signing  and  delivering  it,  and  accepting  the  money  which 
was  paid  relying  thereon.  Had  she  made  known  such  in- 
tention, appellant  might  then  have  declined  to  pay  any 
portion  of  the  $50,000,  which  it  is  highly  probable  he 
would  have  done,  and  thus  have  saved  the  whole  sum  to 
himself,  which  subsequent  developments  show  he  would 
have  saved  for  all  time.  Under  all  these  circumstances, 
it  seems  to  us  unconscionable  that  respondent  should  now 
he  beard  to  say  that  she  did  not  intend  to  do  what  the 
paper  signed  by  her  says  she  did. 
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The  question  of  failure  of  consideration  is  diacnssed 
in  the  briefs,  but  we  do  not  find  it  necessary  to  occupy 
space  to  discuss  that  subject,  or  to  pass  upon  it  It  is  a 
fact  in  the  case  that  appellant  paid,  all  told,  $58,750  for 
something  that  never  existed.  It  was,  however,  paid  at  a 
time  when  all  parties  believed  that  there  was  a  tangible 
title  in  existence,  which  he  was  acquiring.  If  respondent 
should  prevail  here,  appellant  would  be  required  to  pay 
over  $13,000  more  for  the  same  intangible,  non-existent 
thing.  However,  if  it  had  appeared  that  the  payment  of 
May  1,  1900,  had  been  made  according  to  the  terms  of 
the  option  contract,  that  being  the  condition  precedent 
necessary  to  give  any  vital  force  to  the  contract  sued  upon, 
it  would  then  have  been  necessary  for  us  to  determine 
whether  that  contract  rested  upon  any  consideration,  in 
view  of  the  fact  that  respondent's  title  to  the  thing  about 
which  they  were  contracting  had  wholly  failed.  But 
since  it  is  unnecessary  to  pass  upon  that  subject,  we  leave 
it  without  further  comment 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  the  lower  court  to  enter  judgment  that  re- 
spondent shall  take  nothing,  and  dismissing  the  action. 

Re  avis,  O.  J.,  and  Fuller-ton,  Mount,  Anders, 
White  and  Dunbae,  JJ.,  concur. 
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The  State  of  Washington  on.  the  Relation,  of  John  C. 
Murphy,  v.  Henry  HcBeide,  Governor  of  the  State  of 
Washington. 

The  State  of  Washington  on  the  Relation  of  W.  A. 
Hagemeyer,  v.  Henry  McBride,  Governor  of  the  Slate 
of  Washington. 

NimOl  —  LIEUTENANT    GOVEENOR VACAKCT    IK    OFFICE. 

Article  3,  i  |  2,  3,  of  the  state  constitution  provide  that  the 
governor  and  lieutenant  governor  shall  each  hold  his  office  for 
a  term  of  four  years,  and  until  his  successor  Is  elected  and 
qualified.  Section  10  of  the  same  article  provides  that  "In 
case  of  the  removal,  resignation,  death  or  disability  of  the  gov- 
ernor, the  duties  of  the  office  shall  devolve  upon  the  lieutenant 
governor,  and,  In  case  of  a  vacancy  In  both  the  offices  of  gov- 
ernor and  lieutenant  governor,  the  duties  of  governor  shall 
devolve  upon  the  secretary  of  state,  who  shall  act  as  governor 
until  the  disability  be  removed  or  a  governor  he  elected."  Held, 
that  in  case  of  the  death  of  a  governor  the  duties  of  the  office 
devolve  upon  the  lieutenant  governor  for  the  balance  of  the 
term  and  there  is  no  vacancy  in  the  office  of  governor  requiring 
to  be  filled  by  election. 

Held,  further,  that  when  the  lieutenant  governor  assumes 
the  duties  of  governor  on  the  death  of  the  Incumbent  of  that 
office,  the  office  of  lieutenant  governor  does  not  thereby  become 
vacant,  but  that  officer  retains  the  office  for  the  term  elected, 
Intrusted,  however,  with  the  powers  and  duties  of  governor. 

SAME—  SUCCESSION    OF    LIEUTENANT    OOVEBNOB    TO    DUTIES    OF    GOVER- 

NOB CONFLICT    BETWEEN    DUTIES    AS    GflVEBNOB    AND    PRESIDENT   OF 

SENATE. 

Although  art  3,  S  16,  of  the  constitution  makes  tt  the  duty 
of  the  lieutenant  governor  to  be  presiding  officer  of  the  state 
senate,  he  is  relieved  therefrom  when  the  duties  of  governor 
devolve  upon  him  by  art  2,  5 10,  of  the  constitution,  which 
provides  that  when  the  lieutenant  governor  shall  act  as  governor 
the  senate  shall  choose  a  temporary  president  for  that  body. 
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The  number  of  judges  of  the  supreme  court  may  be  tempo- 
rarily Increased,  and  decreased  again  to  a  minimum  of  Ave, 
whenever  In  the  judgment  of  the  legislature  necessity  or  oc- 
casion requires,  under  the  provisions  of  art  4,  5  2,  of  the  consti- 
tution, which  declare  that  the  supreme  court  shall  consist  of 
five  judges  and  that  the  legislature  may  Increase  the  number 
of  such  judges  from  time  to  time  (Reavis,  C.  J.,  and  Anders,  J., 
dissent) . 

SAME MEMS     OF     APPOINTIVE     JUDGES CONSTITUTIONAL     LAW. 

Under  art  4,  8  3,  of  the  constitution,  which  provides  that 
judges  of  the  supreme  court  shall  be  elected  and  "the  terms  of 
judges  elected  shall  be  six  years  from  and  after  the  second 
Monday  in  January  next  succeeding  their  election,"  and  that, 
"if  a  vacancy  occur  In  the  office  of  a  judge  of  the  supreme  court, 
the  governor  shall  appoint  a  person  to  hold  the  office  until  the 
election  and  qualification  of  a  judge  to  fill  the  vacancy,  which 
election  shall  take  place  at  the  next  succeeding  general  election, 
and  the  judge  so  elected  shall  hold  the  office  for  the  remainder 
of  the  unexpired  term,"  the  six  year  term  fixed  by  the  constitu- 
tion 1b  applicable  only  to  elected  judges,  and  a  statute  fixing  the 
term  of  appointive  judges  for  a  period  short  of  the  succeeding 
general  state  election  would  not  be  In  conflict  therewith  (  Rea- 
vis,  C.  J.,  and  Anders,  J.,  dissent). 

Original  Application  for  Mandamus. 

John  E.  Humphries,  J.  W.  Robinson,  9.  M.  Bruce, 
John  F.  Bore,  Phil  Skillman  and  John  C.  Murphy,  for 
relators. 

W.  B.  Stratton,  Attorney  General,  0.  C.  Dalton.  and 
E.  W.  Ross,  for  respondent. 

Bo  Sweeney,  as  amicus  curiae. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — These  two  cases  involve  the  same  ques- 
tions, and  for  that  reason  were  consolidated  at  the  argu- 
ment and  heard  as  one.  They  are  applications  for  a  writ 
of  mandamus  to  respondent,  requiring  him  to  isaue  his 
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proclamation  for  the  election  of  a  governor,  a  lieutenant 
governor  and  three  justices  of  the  supreme  court  at  the 
next  general  election.  It  appears  from  the  petitions  that 
Hon.  John  R.  Rogers  and  Hon.  Henry  McBride  were  at 
the  general  election  held  in  November,  1900,  elected  to 
the  offices  of  governor  and  lieutenant  governor,  respec- 
tively, for  the  term  of  four  years,  beginning  on  the  sec- 
ond Monday  of  January,  1901 ;  that  these  officers  duly 
qualified  as  such,  and  entered  upon  the  discharge  of  their 
respective  duties;  that  on  December  26,  1901,  the  Hon. 
John  R.  Rogers  died,  and  respondent  thereupon  took  the 
oath  of  office,  and  is  now  acting  governor;  that  there  is 
a  vacancy  in  the  office  of  governor,  and  also  in  the 
office  of  lieutenant  governor.  It  also  appears  that  the 
legislature  of  1901  passed  an  act  increasing  the  number 
of  judges  of  thia  court  from  five  to  seven ;  that  appoint- 
ments were  made  to  fill  the  vacancies  created  by  the  act; 
that  the  terms  of  office  of  the  two  judges  so  appointed 
will  expire  on  the  second  Monday  of  October,  1902 ;  that 
the  governor  refuses  to  issue  his  proclamation  for  the 
election  of  a  governor,  lieutenant  governor  and  three 
supreme  court  justices  at  the  next  general  election  to  be 
heJd  in  November  of  this  year.  Respondent  appeared  and 
filed  a  demurrer  to  each  of  the  petitions. 

The  first  question  presented  is,  does  the  death  of  the 
governor  cause  a  vacancy  in  that  office,  which  may  be 
filled  by  an  election  for  the  unexpired  term,  and,  if  not, 
does  the  office  of  lieutenant  governor  become  vacant  when 
the  incumbent  assumes  the  duties  of  governor  ?  The 
provisions  of  the  constitution  relating  to  this  question  are 
as  follows  (§  2,  art  3)  : 

"Governor,  term  of  office.  The  supreme  executive 
power  of  this  state  shall  be  vested  in  a  governor,  who  shall 

22—29   Wash. 
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hold  his  office  for  a  term  of  four  years,  and  until  his  suc- 
cessor is  elected  and  qualified." 

Section  3,  art.  3,  provides  that  the  lieutenant  governor 
shall  hold  his  office  for  four  years,  and  until  his  successor 
is  elected  and  qualified. 

"§10,  [art.  8].  Vacancy  in.  In  case  of  the  removal, 
resignation,  death  or  disability  of  the  governor,  the  duties 
of  the  office  shall  devolve  upon  the  lieutenant  governor, 
and  in  case  of  a  vacancy  in  both  the  offices  of  governor  and 
lieutenant  governor,  the  duties  of  governor  shall  devolve 
upon  the  secretary  of  state,  who  shall  act  as  governor  until 
the  disability  be  removed  or  a  governor  be  elected." 

This  last  section  clearly  provides  (1)  that  upon  the 
death  cf  the  governor  the  duties  of  the  office  shall  devolve 
upon  the  lieutenant  governor,  and  (2)  in  case  of  a  vacancy 
in  the  offices  of  both  governor  and  lieutenant  governor  the 
■duties  of  governor  devolve  upon  the  secretary  of  state, 
who  shall  act  until  the  disability  be  removed  or  a  gover- 
nor elected.  This  provision  of  the  constitution  of  this 
state  is  in  effect  the  same  as  the  provision  of  the  constitu- 
tion of  the  United  States  with  reference  to  the  succes- 
sion of  the  vice-president  to  the  office  of  president  of  the 
United  States.  Upon  the  death  or  disability  of  the  presi- 
dent, it  has  uniformly  been  held  that  the  vice-president 
holds  the  office  of  president  until  a  successor  to  a  deceased 
president  comes  to  assume  the  office.  Merriam  v.  Clinch, 
6  Blatclif.  9.     In  that  case  it  was  said : 

"It  has  never  been  supposed  that,  under  the  provision  of 
the  constitution,  the  vice-president,  in  acting  as  presi- 
dent, acted  as  the  servant,  or  agent,  or  locum  tenens,  of 
the  deceased  president,  or  in  any  other  capacity  than  as 
holding  the  office  of  president  fully,  for  the  time  being, 
by  virtue  of  express  authority  emanating  from  the  United 
States." 
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In  the  case  of  Chadwieh  v.  Earhart,  11  Ore.  389  (4 
Pac  1180),  where  the  court  was  considering  a  constitu- 
tional provision  of  the  state  of  Oregon  in  almost  the  iden- 
tical language  of  §10,  supra,  it  was  said: 

"In  the  first  place,  it  is  cot  shown  how  an  office  'tan  be 
vacant  and  yet  there  be  a  person,  not  the  deputy,  or  locum 
tenens,  of  another,  empowered  by  law  to  discharge  the 
duties  of  the  office,  and  who  does  in  fact  discharge  them. 
It  is  not  explained  how,  in  such  a  case,  the  duties  can  be 
separated  from  the  office,  so  that  he  who  discharges  them 
does  not  become  an  incumbent  of  the  office.  And,  in  the 
second  place,  how  a  person  can  fill  the  office  of  governor 
without  being  governor." 

It  ib  a  well  settled  rale  that  an  office  is  not  vacant  so 
long  as  it  is  supplied,  in  the  manner  provided  by  the  con- 
stitution or  laws,  with  an  incumbent  who  is  legally  au- 
thorized to  exercise  the  power  and  perform  the  duties 
which  pertain  to  it.  Mechem,  Public  Officers,  §  126 ; 
Throop,  Public  Officers,  §431.  The  constitution  having 
provided  that  in  case  of  the  death  of  the  governor  the 
duties  of  the  office  shall  devolve  upon  the  lieutenant  gov- 
ernor, there  is  no  vacancy  in  the  office  of  governor.  It 
is  not  necessary  to  discuss  the  meaning  of  the  provision 
"who  shall  act  as  governor  until  the  disability  be  removed 
or  a  governor  be  elected,"  because  that  provision,  as  used 
here,  clearly  refers  only  to  the  secretary  of  state,  in  case 
that  officer  should  assume  the  duties  of  governor  under  the 
contingency  named. 

What  is  said  above  applies  equally  to  the  lieutenant 
governor.  When  the  lieutenant  governor,  by  virtue  of 
his  office  and  of  the  command  of  the  constitution,  assumed 
the  duties  of  governor  on  the  death  of  Governor  Rogers, 
the  office  of  lieutenant  governor  did  not  thereby  become 
vacant,  but  the  officer  remained  lieutenant  governor,  in- 
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trusted  with  the  powers  and  duties  of  governor.  People 
ex  rel.  Lynch  v.  Budd,  114  Cal.  168  (45  Pax:.  1060,  34 
L.  R.  A.  46) ;  State  ex  rel.  McMillan  v.  Sadler,  25  Nev. 
131  (58  Pao.  284)  ;  People  ex  rel.  Church  v.  Hopkins, 
55  N.  Y:  74 ;  Robertson  v.  State  ex  rel.  Smith,  109  Ind. 
79  (10  N.  E.  582,  643). 

It  is  argued,  however,  that  since  it  is  made  the  duty 
of  the  lieutenant  governor,  under  the  constitution,  to  be 
presiding  officer  of  the  state  senate  (§16,  art.  3),  and  as 
such  to  approve  all  bills  passed  by  that  body,  he  must,  as 
governor,  review  and  approve  or  reject  bills  which  as 
lieutenant  governor  he  has  already  approved.  These 
duties  are,  no  doubt,  inconsistent;  but  this  argument,  we 
think,  is  fully  met  by  another  provision  of  the  constitu- 
tion, which  provides  at  §  10,  art.  2,  in  substance,  that 
when  the  lieutenant  governor  shall  act  as  governor  the 
senate  shall  choose  a  temporary  president.  The  lieutenant 
governor,  therefore,  when  the  duties  of  governor  devolve 
upon  him,  is  relieved  of  the  duties  of  presiding  officer  of 
the  senate. 

The  legislature  of  1901  passed  the  following  act  (Laws 
1901,  p.  346) : 

"An  act  increasing  the  number  of  judges  of  the  supreme 
court  of  the  State  of  Washington,  and  declaring  an  emer- 
gency. 

"Section  1.  The  supreme  court  of  the  state  of  Wash- 
ington, from  and  after  the  passage  of  this  act,  up  and  to 
the  first  Tuesday,  after  the  first  Monday  in  October,  1902, 
shall  consist  of  seven  judges;  Provided,  That  after  the 
first  Tuesday  after  the  first  Monday  in  October,  1902, 
said  supreme  court  shall  consist  only  of  five  judges. 

"Sec  2.  The  governor  is  hereby  authorized  to  appoint 
one  from  each  of  the  dominant  political  parties  the  two 
additional  judges  provided  for  by  section  1  of  this  act, 
which  appointees  shall  hold  office  until  the  first  Tuesday 
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after  the  first  Monday  in  October,  1902,  and  no  longer, 
and  each  of  the  said  judges  shall  receive  a  salary  of  four 
thousand  dollars  per  annum." 

Section  3  declares  an  emergency.  After  this  act  was 
passed,  the  governor,  by  authority  thereof,  made  two  ap- 
pointments as  provided  therein.  It  is  conceded  in  this 
case  that  the  legislature  may  increase  the  number  of 
judges  of  this  court  from  five  to  seven ;  but  it  is  argued 
(1)  that  when  the  increase  is  once  made  no  decrease  can 
be  made,  and  (2)  that  the  temporary  increase  made  is  in 
conflict  with  the  constitutional  term.  We  are,  therefore, 
urged  to  hold  that  so  much  of  the  act  as  increased  the  num- 
ber of  judges  of  this  court  to  seven  may  be  allowed  to 
stand,  and  the  remainder  be  declared  void,  thereby  mak- 
ing a  permanent  increase,  instead  of  a  temporary  one. 
This  reasoning,  it  seems  to  us,  must  fail,  because  by  the 
very  terms  of  the  act  the  increase  of  the  number  of  judges 
from  five  to  seven  was  temporary.  This  intention  is 
clearly  and  definitely  expressed  as  the  single  purpose  of 
the  act,  so  that  if  the  temporary  increase  is  void  the  whole 
act  must  fail.  Cooley,  Constitutional  Limitations  (6th 
ed),  p.  211. 

The  rule  of  law  is  well  settled  in  this  country  that  the 
legislative  department  is  not  made  a  special  agency  for 
the  exercise  of  specially  defined  legislative  powers,  but  is 
intrusted  with  general  authority  to  make  laws  at  discre- 
tion, except  where  the  constitution  has  imposed  limits 
upon  this  legislative  power.  Cooley,  Constitutional  Limi- 
tations, pp.  104,  201.  In  other  words,  the  constitution  of 
this  state  is  a  limitation  upon  the  powers  of  the  legisla- 
ture, and  not  a  grant  of  power.  Hence,  before  an  act 
of  the  legislature  may  be  declared  unconstitutional,  it 
must  appear  that  the  act  is  in  conflict  with  some  express 
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provision  of  the  constitution  which  prohibits  the  act  or 
parts  of  the  act  complained  of.  Bearing  this  rule  in  mind, 
we  consider  the  questions  presented. 

1.     The  constitution  provides  (§  2,  art  4)  : 
"The  supreme  court  shall  consist  of  five  judges,  a  ma- 
jority of  whom  shall  be  necessary  to  form  a  quorum  and 
pronounce  a  decision.      .      .  The  legislature  may  in- 

crease the  number  of  judges  of  the  supreme  court  from 
time  to  time,  and  may  provide  for  separate  departments 
of  said  court." 

The  evident  meaning  of  the  first  provision  iB  that  this 
court  shall  never  be  decreased  below  five  judges.  The 
second  provision  gives  express  authority  for  an  increase 
of  the  number  of  judges.  There  is  no  express  provision 
for  a  decrease  in  the  number  after  the  increase  has  been 
made  unless  it  be  found  in  the  phrase  "from  time  to 
time."  If  it  be  conceded,  as  argued  by  relators,  that  the 
words  "from  time  to  time"  mean  that  the  legislature  may 
at  one  time  make  one  increase,  and  at  another  time  anoth- 
er increase,  these  words  add  nothing  to  the  declaration 
that  "the  legislature  may  increase  the  number  of  judges 
of  the  supreme  court,"  because  without  the  words  "from 
time  to  time"  that  authority  rests  in  the  legislature  by 
reason  of  the  fact  that  no  limitation  is  placed  upon  the 
number  to  which  the  court  may  be  increased.  We  must 
therefore  look  for  some  meaning  in  the  words  "from  time 
to  time,"  or  conclude  that  they  were  used  without  purpose. 
These  words  are  defined  by  lexicographers  to  mean  "occa- 
sionally." The  word  "occasionally"  is  defined  to  mean: 
"As  occasion  demands  or  requires;  as  convenience  re- 
quires; accidentally,  or  on  some  special  occasion."  But 
whatever  may  be  the  technical  meaning  of  the  words,  they 
certainly  cannot  be  held  to  mean  that  the  legislature  may 
not  decrease   the   number   of   judges   after   the   increase 
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thereof.  If,  therefore,  the  legislature  has  power  to  in- 
crease the  number  of  judges  as  occasion  or  convenience 
requires,  and  there  is  no  restriction  upon  a  decrease,  ex- 
cept below  five,  it  follows  that  a  decrease  may  be  had  to 
this  minimum  when  necessity  or  occasion  requires,  of 
which  necessity  or  occasion  the  legislature  is  the  exclu- 
sive judge.  Again,  the  fact  that  the  constitution  has 
placed  a  minimum  limit  and  permitted  an  increase  in 
the  number  of  judges  is  a  Btrong  inference  that  the  in- 
creased number  may  be  reduced  to  the  minimum.  Fur- 
thermore, the  legislative  and  the  executive  branches  of  the 
state  government  have  placed  this  construction  upon  their 
powers,  and,  where  these  co-ordinate  branches  have  con- 
strued a  constitutional  provision  and  acted  upon  it,  great 
weight  will  be  given  thereto.  State  ex  rel.  Dustin  v.  Busk, 
16  Wash.  403  (46  Pac.  387). 

2.  Does  the  act  conflict  with  the  provision  relating 
to  the  terms"  fixed  by  the  constitution  ?  Section  3,  art.  4, 
of  the  constitution,  provides : 

"The  judges  of  the  supreme  court  shall  be  elected  by 
the  qualified  electors  of  the  state  at  large,  at  the  general 
state  election,  at  the  times  and  places  at  which  state  officers 
are  elected,  unless  some  other  time  be  provided  by  the 
legislature.  .  .  .  After  the  first  election  the  terms  of 
judges  elected  shall  be  six  years  from  and  after  the  second 
Monday  in  January  next  succeeding  their  election.  If  a 
vacancy  occur  in  the  office  of  a  judge  of  the  supreme 
court,  the  governor  shall  appoint  a  person  to  hold  the 
office  until  the  election  and  qualification  of  a  judge  to  fill 
the  vacancy,  which  election  shall  take  place  at  the.  next 
succeeding  general  election,  and  the  judge  so  elected  shall 
hold  the  office  for  the  remainder  of  the  unexpired  term." 

The  term  fixed  by  this  provision  is  six  years,  and  ap- 
plies only  to  judges  elected.  This  term  begins  on  the  sec- 
ond Monday  in  January  next  succeeding  an  election,  and 
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cannot  be  changed  by  the  legislature.  Mechem,  Public 
Officers,  §  387 ;  Throc-p,  Public  Officers,  §  311 ;  State  ex 
ret.  Dyer  v.  Twichell,  4  Waah.  715  (31  Pac.  19).  The 
vacancy  here  referred  to  is  evidently  intended  to  apply  to 
a  vacancy  which  shall  continue  beyond  an  election  and  for 
the  remainder  of  the  unexpired  term.  The  unexpired 
term  referred  to  is  the  remainder  of  the  six-year  term.  The 
clear  intention  of  this  section  of  the  constitution  is  (1)  to 
require  that  the  judges  of  this  court  shall  be  elected  when- 
ever there  is  an  election  at  which  they  may  be  elected; 
(2)  that  the  terms  of  judges  elected  shall  be  six  years; 
and  (3)  that  appointive  judges  shall  not  serve  for  a  longer 
time  than  the  next  succeeding  general  election  and  the 
qualification  of  a  successor.  There  la  no  limitation, 
either  express  or  implied,  upon  the  legislature  to  mate 
appointive  terms  extend  to  an  election.  The  limitation 
is  that-,  where  a  vacancy  occurs  which  extends  beyond  an 
election,  then  an  appointee  shall  hold  until  fhe  next  suc- 
ceeding general  election,  and  until  the  qualification  of  a 
judge  to  fill  the  vacancy.  It  cannot  be  said  that  all  vacan- 
cies which  occur  in  the  membership  of  this  court  may  be 
filled  by  an  appointee  from  the  time  of  the  appointment 
to  the  next  succeeding  general  election,  because  a  vacancy 
may  occur  after  the  election  of  a  successor  to  one  of  the 
elected  judges,  and  before  the  expiration  of  his  term, 
where  no  election  intervenes,  which  vacancy  could  be 
filled  by  appointment  only  until  the  expiration  of  the 
term.  State  ex  rel.  Babeoch  v.  Black,  22  Minn.  336.  For 
example,  the  regular  elective  term  of  Judge  Rbavis 
expires  on  the  second  Monday  of  January,  1903.  His 
successor  will  be  elected  regularly  in  November  of  thiB 
year.  No  other  general  election  will  be  held  until  Novem- 
ber, 1904.     If  Judge  Reavis  should  resign  on  Hie  day 
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following  the  election  in  November  next,  and  the  gover- 
nor should  appoint  a  person  to  fill  the  vacancy  occurring 
by  reason  of  such  resignation,  it  certainly  cannot  be  held 
that  such  an  appointee  may  hold  office  until  the  next  suc- 
ceeding election,  two  years  hence,  and  thus  deprive  the 
regularly  elected  judge  from  taking  office  on  the  second 
Monday  in  January  next  succeeding  his  election.  The 
term  of  an  appointive  judge,  therefore,  is  not  fixed,  except 
that  it  cannot  extend  beyond  an  election  and  the  qualifi- 
cation of  his  successor,  or  to  the  end  of  the  term.  When 
the  term  of  judges  elected  was  fixed  at  six  years,  it  was 
intended  thereby  to  distinguish  elected  judges  from  ap- 
pointed judges,  and  to  fix  the  terms  of  elected  judges  for 
a  definite  time,  and  to  limit  the  terms  of  appointed  judges 
to  the  next  election.  Within  that  limit  the  legislative 
power  is  complete.  It  may  provide  for  a  term  of  any 
length  of  time  up  to  the  succeeding  general  election.  This 
term  is  appointive.  But  if  a  vacancy  is  created  which  ex- 
tends beyond  an  election,  the  provisions  of  the  constitu- 
tion apply,  and  the  legislature  has  no  authority  to  change 
or  modify  the  "termB"  therein  contained.  The  act  in 
question  does  not  attempt  to  change  or  modify  the  terms 
of  judges  elected.  It  undertakes  to  create  a  vacancy  and 
to  terminate  the  vacancy,  at  a  fixed  time  before  an  elec- 
tion can  take  place,  and  before  an  elective  term  may  be- 
gin; and  this,  we  hold,  may  he  done,  because  there  is  no 
fixed  constitutional  appointive  term.  It  is  certainly  not 
necessary  that  a  general  act  be  passed,  increasing  the 
number  of  judges  for  an  indefinite  time,  and  that  tubse- 
quently  another  act  be  passed,  decreasing  this  number. 
What  may  be  done  by  a  legislative  body  indirectly  may  be 
done  directly.  The  act  in  question  is  not  in  conflict  with 
any  constitutional  term,  and  in  so  far  as  it  increased  the 
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number  of  judges  of  this  court  temporarily,  was  not  in 
conflict  with  any  provision  of  the  constitution. 

The  writs  prayed  for  will  be  denied. 

Fullbbton,  Haplet,  Donbab,  and  White,  JJ.,  con- 
cur, 

Reavis,  O.  J.  (dissenting).  I  coneur  in  the  conclusion 
that  no  vacancy  exists  in  the  office  of  governor,  and  that  8 
lieutenant  governor  ought  not  to  be  elected  this  falL  I 
am  unable,  however,  to  assent  to  the  construction  given  to 
the  statute  entitled  "An  act  increasing  the  number  of 
judgea  of  the  supreme  court  of  the  state  of  Washington, 
and  declaring  an  emergency,"  Laws  1901,  p.  345,  in  the 
majority  opinion.  I  feel  convinced  that  sound  canons  of 
constitutional  interpretation  impose  the  duty  of  declar- 
ing §  2  of  this  law  void.  The  statute  is  already  set  out 
in  the  majority  opinion.  This  section  adds  additional 
qualifications  to  the  office  of  judge  to  those  required  in 
the  constitution,  and  defines  and  limits  the  duration  of 
terms  of  the  two  judges  appointed  by  the  governor  until 
the  first  Tuesday  after  the  first  Monday  in  October,  1902. 
The  legislature  has  no  power  to  define  the  term  or  pre- 
scribe the  qualification  of  a  judicial  officer.  This  seems 
clear  under  the  plain  provisions  of  the  constitution.  If 
there  be  one  rule  set  at  rest  by  judicial  authority — includ- 
ing, among  other  courts  that  have  spoken  upon  the  ques- 
tion, this  court— it  is  that  when  the  term,  qualifications, 
salary,  or  method  of  election  of  a  judicial  officer  is  pre- 
scribed in  the  constitution,  the  Iegislat«re  is  incompetent 
to  change,  modify  or  in  any  manner  interfere  with  such 
requirements  in  the  organic  law.  Thus  the  term  cannot 
be  abridged  or  extended  by  legislative  act  In  State  ex  rel. 
Dyer  v.  Twiehell,  i  Wash.  715  (31  Pac.  19),  this  court 
had  before  it  for  construction  the  act  of  March  3,   1890, 
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entitled  "An  act  providing  for  an  additional  number  of 
superior  court  judges,  and  declaring  an  emergency  to 
exist"  Lawa  1889-90,  p.  346.  This  law  provided  for 
additional  superior  court  judges  in  several  counties,  and 
their  appointment  by  the  governor  until  the  ensuing  gen- 
eral election  in  November  of  the  same  year.  Section 
3  provided  for  the  election  of  two  judges  in  King  county, 
as  follows : 

"At  the  general  election  in  1890,  there  shall  be  elected 
in  the  county  of  Spokane  one  superior  judge,  and  in  the 
county  of  Pierce  two  superior  judges,  and  in  the  county 
of  King  two  superior  judges,  for  said  counties,  in  addition 
to  the  judges  now  provided  for  by  law  in  said  counties, 
who  shall  hold  their  offices  for  the  term  of  four  years 
from  and  after  the  second  Monday  in  January,  1891." 

It  will  be  observed  that  the  section  directed  the  election 
of  the  two  judges  in  King  county  at  the  election  in  No- 
vember, 1890,  and  fixed  their  terms  for  four  years  after 
the  second  Monday  in  January,  1891.  The  proceeding 
before  the  court  was  mandamus  to  compel  the  election  of 
the  successors  of  these  two  additional  judges  at  the  Novem- 
ber election  in  1892,  and  the  complaint  of  the  relator  was 
that  the  legislature  had  extended  the  term  prescribed  for 
superior  court  judges  in  the  constitution.  The  court  ob- 
served in  determining  this  case: 

"On  March  3,  1890,  the  legislature  passed  an  act  pro- 
viding for  additional  judges  in  the  counties  of  Spokane, 
Pierce  and  King.  Sec.  3  of  said  act  provides  that  'at  the 
general  election  in  1890  there  shall  be  elected  .  .  . 
in  the  county  of  King,  two  superior  judges  .  .  . 
in  addition  to  the  judge  now  provided  for  by  law  in  said 
county,  who  shall  hold  their  offices  for  the  term  of  four 
years  from  and  after  the  second  Monday  in  January, 
1890.'  Before  the  enactment  of  that  law  there  had  been 
but  one  judge  elected  for  said  county  of  King.     He  was 
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elected  at  the  election  for  the  adoption  of  the  constitu- 
tion in  1889,  and,  under  the  provisions  of  aaid  constitu- 
tion, his  term  of  office  will  expire  in  January  next,  and  his 
successor  must  be  elected  at  the  coming  November  elec- 
tion. And  if  the  provisions  of  the  law  of  March  3,  1890, 
above  quoted,  are  of  force,  it  is  conceded  that  said  succes- 
sor to  the  judge  elected  in  1889  is  the  only  one  to  be  so 
v  elected.  The  contention  on  the  part  of  the  petitioner, 
however,  is  that  so  much  of  the  law  above  quoted  as  as- 
sumes to  fix  the  term  of  office  of  the  judges  therein  pro- 
vided for  is  unconstitutional  and  void.  The  appellant 
contends  that  such  provision  is  not  only  not  opposed  to 
any  express  provision  of  the  constitution,  but  is  in  entire 
harmony  with  the  letter  and  spirit  thereof.  To  deter- 
mine '.he  right  of  these  respective  contentions  is  to  deter- 
mine the  controversy  at  bar.  If  the  constitution  has  not 
provided  for  the  terms  of  additional  judges,  which  might 
be  provided  for  ihe  courts  of  the  several  counties  by  the 
legislature,  it  follows  as  of  course  that  the  legislature  has 
full  power  to  enact  in  regard  thereto.  If,  on  the  other 
Land,  die  constitution  has  so  provided,  such  provision  must 
control,  and  any  attempt  of  the  legislature  to  change  or 
modify  the  same  would  be  absolutely  void,  and  of  no  effect. 
Thus  construing  it,  we  are  forced  to  the  con- 
clusion that  the  constitution  makers  intended  that  the 
regular  term  of  all  superior  court  judges  should  be  uni- 
form, and  that  the  regular  incumbents  of  said  offices 
should  hold  for  the  same  terra,  not  only  as  to  its  duration, 
but  also  as  to  the  time  of  its  commencing  and  ending. 
And  we  think  that  the  additional  judges  to  be  provided  by 
act  of  the  legislature,  when  so  provided,  occupied  exactly 
the  same  relation  to  the'  constitution  and  the  terra  of 
office  therein  provided  for  as  did  those  created  by  the  con- 
stitution itself.  If  the  legislature  had  simply  provided 
for  two  additional  judges  for  the  county  of  King,  and 
stopped  there,  the  legislation  would  have  been  effective. 
If  this  is  true,  it  must  be  because  the  term  of  office  and 
other  provisions  as  to  salary,  etc.,  were  covered  by  the  con- 
stitution.    The  constitution  created  the  office  of  judge  of 
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the  superior  court.  It  provided  that  a  certain  number  of 
judges  should  be  elected.  It  also  provided  that  the  legisla- 
ture might  authorize  and  require  the  election  of  an  addi- 
tional number  of  judges.  It  doea  not  follow,  however,  as 
contended  for  by  appellant,  that,  because  the  election  of 
a  portion  of  the  judges  was  authorized  by  the  constitu- 
tion itself,  and  another  portion  thereof  by  the  legislature, 
that  the  respective  portions  bear  any  other  than  a  common 
relation  to  all  the  provisions  of  the  constitution  relating 
to  such  officers.  The  term  of  office,  then,  of  all  the  judges 
must  be  held  to  have  been  provided  for  in  the  constitution. 
.  If  this  construction  of  the  clause  above  referred 
to  is  to  obtain,  it  follows  that  a  definite  term,  ending 
three  years  from  the  second  Monday  of  January,  1890, 
applicable  to  all  superior  court  judges,  whether  provided 
for  in  the  constitution  or  by  legislation,  was  fixed  in  the 
constitution.  If  the  constitution  has  thus  provided  defi- 
nite terms,  it  would,  of  course,  follow  that  the  legislature 
could  not  change  or  modify  the  same." 

The  language  of  the  court  has  been  cited  at  considerable 
length  here,  because  I  am  impressed  with  the  view  that 
its  reasoning  and  authority  should  be  controlling  in  the 
construction  of  the  statute  of  1901,  supra,  now  before  the 
court  The  same  care  and  deliberation  was  expressed  in 
§  3,  art.  4,  of  the  constitution,  relating  to  the  terms  and 
qualifications  of  the  supreme  judge,  as  in  the  section  re- 
lating to  the  superior  judge ;  and  this  is  also  true  of  the 
election  of  the  judges  of  -both  courts,  and  the  method  of 
filling  vacancies  in  these  offices. 

The  majority  of  the  court-,  as  I  understand,  concludes 
that  the  legislature  cannot  alter  or  modify  the  terras  of  the 
judges  elected,  and  has  no  power  to  change  the  method  of 
filling  vacancies  in  the  terms  prescribed  by  the  constitu- 
tion ;  and  the  authorities  cited  in  the  opinion  fully  sus- 
tain the  rule.    It  is  then  announced : 
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"If,  therefore,  the  legislature  has  power  to  increase  the 
number  of  judges  as  occasion  or  convenience  requires,  and 
there  is  no  restriction  upon  a  decrease  except  below  five,  it 
follows  that  a  decrease  may  be  had  to  this  minimum 
when  necessity  or  occasion  requires,  of  which  necessity  or 
occasion  the  legislature  is  the  exclusive  judge." 

If  this  be  the  correct  rule,  the  fair  deduction  therefrom 
is  that  the  trainers  of  the  constitution  intended  to  create 
five  constitutional  judges  with  fixed  qualifications,  dura- 
tion of  terms,  and  salaries,  who  should  always  sit  with 
the  court,  and  additional  judges  of  occasion  or  necessity 
may  be  designated  by  the  legislature  in  such  numbers  and 
for  such  times  as  it  may  deem  expedient  It  would  seem 
fairly  to  follow,  also,  that  the  legislature  might,  so  far 
as  any  express  limitation  goes,  appoint  the  additional 
judges  for  a  month,  or,  as  here,  eighteen  months,  or  any 
intervening  time  between  two  general  elections.  Such 
appointive  judges  are  certainly  not  filling  any  vacancies 
mentioned  in  the  constitution,  for  it  definitely  fixeB  the 
appointing  power  of  the  governor  "to  vacancies"  until  the 
next  general  election,  or,  if  to  the  end  of  the  regular  term, 
then  that  terminates  in  the  successor  who  is  the  judge 
elected  at  a  general  election.  The  constitution,  with  much 
particularity  and  certainty,  provides  for  the  election  of 
all  judges,  and  very  minutely  fixes  the  power  and  proced- 
ure for  filling  vacancies.    It  says : 

"If  a  vacancy  occur  in  the  office  of  a  judge  of  the 
supreme  court,  the  governor  shall  appoint  a  person  to  hold 
the  office  until  the  election  and  qualification  of  a  judge  to 
fill  the  vacancy,  which  election  shall  take  place  at  the  next 
succeeding  general  election,  and  the  judge  so  elected  shall 
hold  the  office  for  the  remainder  of  the  unexpired  term." 

It  may  be  thus  observed  that  the  appointment  by  the 
governor  of  the  two  additional  judges  in  the  present  in- 
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stance  was  made  under  the  act  of  1901,  supra,  for  there 
was  no  vacancy  filled,  ending  with  the  general  election. 
But  according  to  the  construction  of  the  court  here,  the 
governor's  appointment  was  made  for  a  full  term  created 
by  the  legislature.  Then,  if  the  legislature  could  create 
a  special  term  in  duration,  its  power  is  necessarily 
plenary  to  appoint  judges  itself,  instead  of  authorizing 
appointment  by  the  governor,  for  they  are  legislative 
officers,  and  there  would  seem  to  be  no  express  restriction 
upon  adding  qualifications  for  the  judges  not  mentioned 
in  the  constitution ;  that  is,  one  could  be  from  each  domi- 
nant party,  or  any  other  qualification  not  expressly  in- 
hibited which  the  legislature  might  deem  expedient,  aa 
that  some  of  the  judges  should  be  socialists,  and  the  others 
democrats  or  republicans.  It  is  plain  that  these  offices  are 
elective.  The  vacancy  is  an  emergency— an  unforeseen 
event — and  must  always  occur  at  the  time  in  an  office  then 
in  existence ;  and  it  is  only  an  interval  in  the  incumbency 
of  the  existing  office,  and  cannot  be  a  vacancy  if  it  envel- 
opes the  whole  duration  of  the  office.  Somewhere  in  the 
term,  in  the  commencement,  during  its  course,  or  before 
its  ending,  there  must  be  an  elected  judge.  No  executive 
appointment  can  extend  beyond  the  next  general  election. 
Thus  Judge  White  was  appointed  by  Governor  Rogers 
to  the  vacancy  occasioned  by  the  resignation  of  Judge 
GoHnON  in  June,  1900,  but  he  was  thereafter  elected  to 
fill  the  unexpired  vacancy  in  November,  1900.  Section 
5,  art.  4,  of  the  constitution,  relating  to  vacancies  in  the 
office  of  superior  court  judge,  is  in  identical  words  with 
the  requirement  for  filling  the  vacancies  in  this  court.  In 
State  ex  ret  Linn  y.  MUlett,  20  Wash.  221  (54  Pac 
1124),  the  question  of  filling  the  vacancy  of  superior 
court  judge  was  determined.    It  was  there  said : 
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"The  commission  of  the  governor  only  entitles  the 
holder  to  retain  office  until  his  successor  is  elected  and 
qualified,  and  the  word  'remainder'  as  found  in  that  sec- 
tion relates  to  the  term  existing  at  the  date  of  the  election, 
not  to  a  term  beginning  some  months  later. 
Counsel  for  the  respondent  has  urged  upon  the  considera- 
tion of  the  court  the  importance  of  having  a  fixed  and 
certain  time  at  which  elected  officers  shall  qualify,  and 
argues  that  great  public  inconvenience  might  follow  if  it 
were  held  that  a  judge  elected  to  fill  a  vacancy  might 
qualify  any  time  after  the  result  of  the  election  is  declared. 
However,  the  constitution  plainly  limits  the 
right  of  the  appointed  judge  to  hold  until  the  election  and 
qualification  of  his  successor  at  the  next  succeeding  general 
election." 

It  seems  to  he  suggested  that  the  constitution  is  a  limit- 
ation only  upon  legislative  power,  and  that  the  express 
limitation  must  be  found  to  inhibit  the  power  of  the  legis- 
lature, at  its  discretion,  to  create  and  define  the  tenure 
of  appointive  judges,  while  admitting  it  cannot  interfere 
with  the  constitutional  office  of  the  original  five  judges. 
However,  there  is  no  express  limitation  in  words  on  the 
legislative  power  to  diminish  the  number  of  the  judges 
below  five  There  is  in  words  no  such  limitation  as  to  the 
diminution  of  salaries,  but  all  here  concede  such  limita- 
tions exist  by  implication.  It  could  hardly  be  success- 
fully maintained  that  the  legislature  could  increase  the 
court  if  the  power  to  increase  had  not  been  conferred.  I 
understand  the  correct  rule  of  construction  to  be  that  the 
mandate  "thou  shalt,"  when  used  in  directing  the  organi- 
zation of  the  court  and  fixing  the  number  of  its  members, 
also  implies  negatively  the  inhibition  "thou  shalt  not" 
add  any  other  number,  and  it  therefore  required  power 
affirmatively  given  to  increase  the  number  after  the  first 
organization.     The  sovereign  powers  of  the  state  were  de- 
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liberate!?  distributed  in  framing  the  constitution  into 
legislative,  executive,  and  judicial  departments.  In  the 
supreme  and  superior  courts  were  reposed  the  judicial 
functions,  and  their  organization,  powers,  qualifications, 
and  terms  of  the  judges,  are  denned.  The  independence 
of  the  court  is  guarded  in  all  cases  by  fixed  tenures  of 
office  and  salaries  during  the  terms.  The  convention, 
when  vesting  such  functions  in  courts,  had  in  view  as  well 
the  future  as  the  present  of  the  state,  and  foresaw  its 
large  growth  and  development,  and  the  necessity  that 
would  arise  for  increasing  the  number  of  judges  for  the 
courts,  and  it  provided  for  such  increase  from  "time  to 
time"  by  the  legislature.  But  it  plainly  intended  to  pre- 
serve the  harmony  and  the  unity  of  this  court  in  the  tenure 
and  qualifications  of  its  judges.  I  conclude  that  §  2  of 
the  act  of  1901,  supra,  and  the  same  idea  wherever  ex- 
pressed elsewhere  in  the  act,  is  a  departure  from  that  in- 
tention, and  that  the  plain  mandate  of  the  constitution 
carries  with  it  the  implied  prohibition  upon  the  creation 
of  legislative  offices  such  as  the  act  of  1901  does  if  all 
its  provisions  are  held  valid. 

However,  the  void  section  of  this  statute  may  be  elimi- 
nated, and  the  law,  in  its  substance,  be  valid.  The  title  is 
perfect :  "An  act  increasing  the  number  of  judges  of  the 
supreme  court,  and  declaring  an  emergency."  This  is 
clearly  within  the  authority  of  the  constitution.  The  first 
section  declares  that  after  the  enactment  the  court  shall 
consist  of  seven  members.  Here  the  limitation  imposed 
upon  the  terms  of  the  judges  and  the  added  qualifications 
were  beyond  the  power  of  the  legislature.  In  State  ex  rcl. 
Dyer  v.  Twichell,  supra, — the  case  where  the  legislature 
had  extended  the  term  of  superior  judges, — the  court  de- 
clared that  such  interference  was  beyond  the  competency 

28—26    Wuh. 
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of  the  legislature,  but  held  that  portion  of  the  statute 
within  its  competency  valid,  and  gave  effect  to  the  law; 
observing  that  the  power  of  the  legislature  was  limited  to 
providing  for  the  increase  of  the  number  of  judges.  So 
in  this  case  the  legislature  was  only  competent  to  provide 
the  number  of  judges  to  be  added  to  the  court.  It  was 
unnecessary  and  was  immaterial  that  the  act  provided  for 
their  appointment  by  the  governor,  for  the  constitution 
had  already  designated  the  method  of  filling  the  vacancies 
by  the  governor,  and  so  it  may  be  said  of  the  specifications 
of  the  salaries.  I  understand  the  true  rule  of  construc- 
tion, approved  by  the  great  weight  of,  if  not  by  unanimous, 
authority,  is  that  if  the  valid  exercise  of  legislative  power 
can  be  separated  from  the  void,  and  is  susceptible  of  oper- 
ation, the  valid  will  be  enforced.  A  few  of  such  authori- 
ties may  be  mentioned  here:  Cooley,  Constitutional  Lim- 
itations (4th  ed.),  pp.  214-216;  Sinking  Fund  Commis- 
sioners v.  George,  104  Ky.  260  (47  S.  W.  779,  84  Am. 
St.  Rep.  454) ;  State  ex  rel.  Attorney  General  v.  Brewster, 
44  Ohio  St  589  (9  N.  E.  849) ;  State  ex  rel.  Goodin  v. 
Thomon.,  10  Kan.  191 ;  Grtebel  v.  State  ex  rel.  Niezer,  111 
Ind.  369  (12  X.  E.  700).  In  the  case  of  State  ex  rel.  Law 
v.  Blend,  121  Ind.  514  (23  N.  E.  511,  16  Am.  St  Eep. 
411),  the  rule  is  admirably  stated  as  follows : 

"It  i3  equally  well  settled  that  when  a  part  of  a  statute 
is  unconstitutional,  if  by  striking  from  the  act  all  that 
part  which  is  void,  that  which  is  left  is  complete' in  itself, 
sensible,  capable  of  being  executed  and  wholly  independent 
of  that  which  is  rejected,  the  courts  will  reject  that  which 
is  unconstitutional  and  enforce  the  remainder." 

I  conclude  that  the  statute  here,  with  the  void  features 
eliminated,  is  clear  and  sensible,  and  should  be  enforced; 
that  there  is  a  valid  increase  of  this  court  by  the  addition 
of  two  constitutional  judges;  that  the  two  members  ap- 
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pointed  by  Governor  Rogers  are  filling  vacancies  contem- 
plated by  tbe  constitution ;  and  that  their  successors-  to 
£11  the  unexpired  terms  ought  to  he  elected  at  the  general 
election  in  November,  and  the  writ  should  issue  for  that 
purpose. 

Anbebh,  J. — I  concur  in  the  foregoing  opinion  of  Chief 
Justice  Reaves. 


[No.  4138.     Decided  August  8,  1902.] 

Waljeb  W.  WishoNj  Respondent,    v.    Gseat  Webtebh 
Mining  Company,  Appellant. 


C0KT8AOT     FOB     SERVICES CONDITION  AX     PAYMENT RIGHT     OF     Re- 
oo  mi. 

A  mining  expert  la  not  entitled  to  recover  (or  nla  services 
Id  examining  and  reporting  upon  a  mine,  under  a  contract 
providing  he  should  be  paid  a  stipulated  euro  In  case  a  sale 
should  be  eftected  "by  and  through  the  report"  made  by  him  on 
the  property,  when  there  Is  no  evidence  showing  that  the  report 
aided  In  the  sale  of  the  property,  other  than  the  tact  that  it 
bad  been  submitted  along  with  other  reports  to  the  purchaser. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  E.  Richardson,  Judge.    Reversed. 

0.  3.  Voorhees  and  Reese  H.  Voorhees,  for  appellant. 
Earns  Baldwin,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Follekton,  J. — The  respondent,  who  was  plaintiff  be- 
low, brought  this  action  to  recover  the  sum  of  twenty-five 
hundred  dollars  and  interest,  alleged  to  be  due  under  the 
following  agreement: 

"This  agreement  made  and  entered  into  this  22d  day 
of  February,  eighteen  hundred  and  ninety-seven  (1897), 
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between  Walter  W.  Wishon,  of  the  city  of  Butte,  county  of 
Silver  Bow,  state  of  Montana,  the  party  of  the  first  part, 
and  James  B.  Jones  and  Clias.  E.  Barr,  of  the  city  of 
Spokane,  state  of  Washington,  for  the  Great  Western 
Min'g.  Co.,  parties  of  the  second  part: 

"Witnesseth,  That,  whereas,  the  said  party  of  the  first 
part  is  a  mining  engineer  and  expert,  whose  opinions  and 
statements  concerning  mines  and  mining  properties,  is  of 
value  and  is  highly  regarded  by  those  who  are  purchasing 
mines  and  mining  property;  and,  whereas,  the  said  par- 
ties of  the  second  part  are  desirous  of  selling  and  disposing 
of  those  certain  mines  and  mining  property,  of  which  said 
parties  of  the  second  part  are  owners,  hereinafter  de- 
scribed, and  is  desirous  of  employing  the  said  party  of 
the  first  part,  in  reporting  on  the  said  property  so  as  to 
have  his  professional  recommendation,  or  other  report^ 
upon  the  same,  as  the  property  may  warrant: 

"Now,  therefore,  this  agreement  witnesseth :  That  for 
and  in  consideration  of  the  services  rendered  and  to  be 
rendered  by  the  Baid  party  of  the  first  part  in  the  sale  of 
the  said  mines  and  mining  property,  which  is  now  pend- 
ing, or  on  any  sale  or  sales  which  may  be  made  by  and 
through  the  report  upon  the  said  property  by  the  said 
party  of  the  first  part,  at  any  time  or  to  any  person  or  per- 
sons whomsoever,  of  the  Great  Western  group  or  property, 
consisting  of  the  Great  Western  mining  lode  claim  and 
the  Golden  Chariot  mining  lode  claim,  situate  at  Rossland, 
Trail  Creek  Mining  District,  West  Kootenay  Subdivision 
of  British  Columbia;  and  in  consideration  of  the  report 
of  the  said  party  of  the  first  part,  or  any  part  of  the  Bame 
report,  or  any  map,  writing,  printed  matter  or  other  recom- 
mendation or  statement  made  by  the  said  party  of  the  first 
part  for  and  on  account  of  the  sale,  which  is  now  pending, 

for  the  price  of dollars,  or  any  sale  or 

sales  hereinafter  to  be  made  by  and  through  the  said  re- 
port, or  any  part  thereof,  of  the  said  property,  the  said 
parties  of  the  second  part  covenant  and  agree  to  and  with 
the  said  party  of  the  first  part,  that  they  will  pay  him  or 
his  heirs  or  assigns,  the  full  sum  of  twenty-five  hundred 
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($2,500)   dollars,  to  be  paid  immediately  upon  the  pay- 
ment of  the  purchase  money. 

"And  it  is  further  agreed  and  understood  that  the  ex- 
pense incurred  in  making  the  trip  from  Butte  City,  Mon- 
tana, to  the  said  property  and  return  and  during  the  ex- 
amination, assays,  maps,  etc,  by  the  party  of  the  firat 
part,  shall  he  repaid  to  said  party  of  the  first  part  by  the 
said  parties  of  the  second  part  at  the  time  and  times  said 
expense  is  incurred. 

"And  the  said  party  of  the  first  part  promises  and  agrees 
to  and  with  the  said  parties  of  the  second  part  that  he 
will  use  all  his  professional  skill,  and  will  make  a  full  and 
complete  report  of  the  said  mines  and  mining  property, 
and  will  expert  the  same  and  will  do  all  in  his  power  to 
bring  about  a  fair  and  honest  sale  of  the  said  property. 

"In  Witness  Whereof,  the  said  parties  hereto  have  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 

Witness.  W.  W.  Wishon,  (Seal) 

Great  Western  Min'g.  Co,     (Seal) 

By (Seal) 

Jas.  B.  Jones, 
Chas.  E.  Barr." 

From  the  record  it  appears  that  the  appellant  is  a  cor- 
poration organized  under  the  laws  of  this  state,  having  a 
board  of  seven  trustees.  At  the  time  of  the  execution  of 
the  contract  above  set  out,  it  was,  and  for  some  time  prior 
thereto  bad  been,  the  owner  of  the  mining  properties  de- 
scribed in  the  contract,  which  it  was  desirous  of  selling, 
and  to  that  end  individual  efforts  were  being  made  by  cer- 
tain of  these  trustees  to  find  a  purchaser.  Among  those 
endeavoring  to  sell  the  property  was  James  K  Jones.  He 
was  in  communication  with  a  person  in  London,  England,  - 
who  had,  just  prior  to  the  date  of  the  contract,  sent  him  a 
cablegram,  requesting  a  mining  engineer's  report  upon 
the  property.  To  procure  such  a  report,  Jones  communi- 
cated with  the  respondent,  who  met  with  him  and  Charles 
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E.  Barr,  who  was  also  a  trustee,  in  the  city  of  Spokane, 
when  the  contract  sued  upon  was  entered  into.  It  further 
appears  that,  pursuant  to  the  contract,  the  respondent  vis- 
ited and  examined  the  mining  properties,  and  afterwards 
made  a  report  thereon,  copies  of  which  Jones  forwarded 
to  his  London  correspondent  No  sale  of  the  properties, 
however,  resulted  therefrom.  Thereafter  the  company  Bold 
the  properties  to  the  British  America  Corporation.  This 
sale  was  brought  about  apparently  through  the  efforts  of 
Jones,  Barr,  and  another  trustee  by  the  name  of  Warren, 
who,  in  the  negotiations  leading  up  to  the  sale,  furnished, 
for  the  use  and  information  of  the  persons  representing 
the  purchaser,  copies  of  the  respondent's  report,  with  others 
of  a  similar  nature.  The  action  was  tried  before  the 
court  and  a  jury,  and  resulted  in  a  verdict  and  judgment 
for  the  full  amount  demanded. 

Of  the  errors  assigned  we  shall  notice  but  one,  namely, 
that  the  evidence  is  insufficient  to  justify  the  verdict  The 
respondent  bases  his  right  to  recover  upon  the  grounds  of 
ratification  and  estoppel.  It  is  not  claimed  that  JoneB  and 
Barr  had  precedent  authority  from  the  corporation  to  enter 
into  the  contract  sued  upon  in  its  behalf,  nor  is  it  con- 
tended that  they  had,  of  themselves,  or  in  connection  with 
trustee  Warren,  authority  to  enter  into  a  contract  on  be- 
half of  the  corporation  for  the  sale  of  the  mining  property. 
But  it  is  said  that  the  evidence  shows  that  a  majority  of 
the  trustees  of  the  corporation  had  knowledge,  prior  to 
the  sale  of  the  mine,  that  the  contract  had  been  entered 
into,  and  the  report  made  in  pursuance  thereof,  and  that 
they  suffered  and  permitted  certain  of  the  trustees  to  use 
the  report  in  effecting  a  sale  of  the  mine,  of  which  the  cor- 
poration received  the  benefits;  and  that  these  acta  amount 
to  a  ratification,  and  estop  the  corporation  from  asserting 
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that  the  act  was  unauthorized.  If  the  evidence  justified 
the  conclusion  here  drawn  from  it,  which  we  think  can  be 
fairly  doubted,  it  seems  to  us  that  it  falls  short  of  making 
a  case  under  the  terms  of  the  contract  The  contract  pro- 
rides  that  the  sum  named  therein  is  to  be  paid  only  in 
case  a  sale  is  effected  "by  and  through"  the  report  to  be 
made  in  pursuance  thereof.  This  means,  if  meaning  is  to 
be  given  to  it  at  all,  that  the  report  must  be  the  moving 
cause  in  effecting  a  sale  of  the  property.  So  far  from 
showing  this,  the  evidence  fails  to  show  that  the  report 
aided  in  the  slightest  degree  in  effecting  the  sale.  Indeed, 
the  agent  who  represented  the  purchaser,  and  the  only  per- 
son who  testified  for  the  respondent  on  the  subject,  remem- 
bered the  fact  that  the  report  had  been  submitted  to  him 
only  because  he  found  it  among  his  papers  at  the  time  of 
his  examination.  This  is  not  enough.  The  proofs  should 
show  that  the  report  aided  in  some  degree  in  the  sale  of 
the  property,  and  without  such  proofs  the  respondent  can- 
not recover,  even  though  it  be  shown  that  the  contract  was 
the  contract  of  the  appellant.  The  judgment  is  reversed, 
and  the  cause  remanded,  with  instructions  to  dismiss  the 
action. 

Reayis,  C.  J.,  and  Mount,  Anders,  Hadley,  White 
and  Dunbar,  JJ.,  concur. 


[No.  4151.     Decided  August  S,  1802.] 

The  State  of  Washington  on  the  Relation  of  Henry  F. 
Jackson,  Appellant,  v.  King  County  et  al.,  Respond- 
ents. 

Under  Laws  1S99,  p.  39,  which  provides  that  any  county  Is 
authorized  to  operate  ana  maintain  a  ferry  across  any  body  of 
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water  within  or  bordering  on  such  county,"  free  or  for  toll,  bj 
and  under  the  direction  and  control  of  the  board  of  county 
co  mm  las  loners  of  such  county,  and  as  Bald  board  shall  by  reso- 
lution determine,"  a  county  not  only  has  power  to  operate  a 
ferry,  but  1b  authorized  to  maintain  one  by  leasing  a  ferry  owned 
by  it  to  private  Individuals. 

SAME CONTRA  CXS REVIEW    BY    00UBT8. 

Where  a  county  acts  within  the  scope  of  Its  powers,  the  policy 
of  a  contract  made  by  It,  viewed  From  a  business  standpoint,  is 
not  subject  to  review  by  the  courts,  unless  such  a  gross  abuse 
of  power  as  to  amount  practically  to  fraud  is  shown. 

HAME  —  PUBLIC    FOLIC*  —  8UBBBNDBB    OF    OONTBOI.      OF       FERRY      TO 
LESBEIL 

The  fact  that  a  county  in  making  a  contract  with  private 
Individuals  to  operate  a  ferry  for  a  limited  time  agrees  that  tht. 
tolls  to  be  charged  shall  not  be  fixed  below  a  minimum  sum, 
and  that  not  more  than  seven  trips  per  day  should,  be  required 
of  them,  would  not  invalidate  the  contract  as  being  against  pub 
lie  policy,  on  the  ground  that  it  amounts  to  a  surrender  by  the 
county  of  Its  direction  and  control  over  the  ferry,  Inasmuch  as 
the  limitation  contained  In  Laws  1899,  p.  39,  against  a  surren- 
der of  control  merely  requires  the  county  to  exercise  its  right 
of  control  In  so  far  as  to  see  that  the  tolls  are  reasonable 
and  the  service  adequate. 

SAME  —  LEASE  OF  PROPEBTY  —  COMPETITIVE  BIDDINO. 

Laws  1901,  p.  1S3,  providing  for  the  leasing  of  county  prop- 
erty upon  competitive  bids  has  no  application  to  a  contract  by 
the  county  for  the  lease  of  its  ferry. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Boyd  J.  Tallmaw,  Judge.    Affirmed. 

WUmon  Tucker  and  Ivan  L.  Hylmd,  for  appellant. 
Walter  8.  Fulton  and  Frank  S.  Oriffiih,  for  respond- 


The  opinion  of  the  court  was  delivered  by 

Fullerton,  J. — On  November  1,  1901,  the  board  of 
county  commissioners  of  King  county  entered  into  a  con- 
tract with  George  Bartsch  and  H.  E.  Tompkins,  by  the 
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terms  of  which  Bartsch  and  Tompkins  undertook  Hod 
agreed  to  take  possession  of  a  certain  ferry  boat,  owned  by 
the  county,  and  used  for  carrying  passengers  and  freight, 
and  operate  the  same  for  a  period  of  three  years,  in  con- 
sideration of  the  tolls  to  be  earned  by  the  boat,  at  rates  to 
be  prescribed  by  the  board  of  county  commissioners,  and 
the  further  sum  of  three  hundred  and  seventy-five  dollars 
per  month,  to  be  paid  out  of  the  county  treasury.  The 
contract  further  provides  that  Bartsch  and  Tompkins  shall 
keep  the  boat  in  commission  and  running  on  such  schedule 
time  as  may  be  fixed  by  tie  board,  and  shall  not  charge 
any  greater  tolls  than  the  board  shall  from  time  to  time 
determine.  The  board  agree,  however,  that  the  rate  of  tolls 
shall  not  be  fixed  below  a,  certain  minimum  named  in  the 
contract,  and  that  the  schedule  time  of  the  boat  shall  not 
be  fixed  at  more  than  seven  trips  per  day.  The  appellant, 
who  is  a  resident  citizen  and  taxpayer  of  King  county,  in- 
stituted this  action  to  enjoin  the  board  of  county  commis- 
sioners from  carrying  into  effect  tie  contract,  averring  in 
his  complaint  that  the  county  was  without  power  to  enter 
into  the  same,  and  that  the  contract  was  void,  as  against 
public  policy;  further  averring  that  it  was  entered  into 
by  the  board  of  county  commissioners  without  first  sub- 
mitting the  matter  to  competitive  bidding.  A  demurrer 
was  interposed  to  the  complaint,  and  sustained  by  the 
trial  court,  and  from  the  judgment  entered  thereon  this 
appeal  in  taken. 

The  appellant  urges  here  the  want  of  power  of  the 
board  of  county  commissioners  to  enter  into  the  contract. 
Bat  we  think  this  power  is  conferred  by  the  act  of  the  leg- 
islature of  March  6,  1899  (Laws  1899,  p.  39).  It  is 
there  provided  that  any  county  within  the  state  is  author- 
ized to  operate  and  maintain  a  ferry  across  any  unford- 
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able stream,  lake,  estuary,  or  bay,  -within  or  bordering  od 
such  county,  "free  or  for  toll,  by  and  under  the  direction 
and  control  of  the  board  of  county  commissioners  of  such 
county,  and  as  said  board  shall  by  resolution  determine." 
This  act  empowers  a  county  to  maintain,  as  well  as  oper- 
ate, a  ferry.  In  carrying  into  effect  the  contract  in  ques- 
tion, the  county  is  doing  no  more  than  maintaining  a  ferry, 
and  it  is  not  therefore  proceeding  in  excess  of  its  powers. 
With  the  policy  of  this  contract,  viewed  from  a  business 
standpoint,  the  courts  have  nothing  to  do.  Where  a  county 
is  acting  within  the  scope  of  its  powers,  its  acts  are  not 
subject  to  review  by  the  courts,  unless  they  show  such  a 
gross  abuse  of  the  power  conferred  as  to  amount  prac- 
tically to  fraud.  Nothing  of  this  kind  is  shown  by  the 
record  before  us. 

It  is  said,  however,  that  the  act  requires  that  a  ferry 
maintained  by  a  county  shall  be  under  the  direction  and 
control  of  the  board  of  county  commissioners  of  such 
county,  and  that  this  contract  surrenders  such  direction 
and  control,  inasmuch  as  it  is  agreed  that  the  board  will 
not  reduce  tolls  below  a  certain  minimum,  or  require  the 
boat  to  make  more  than  a  certain  number  of  tripe  per  day, 
and  that  these  conditions  render  the  contract  void.  But 
we  cannot  think  the  clause  in  the  statute  here  referred  to 
means  that  the  board  may  not  agree  that  for  fixed  periods 
it  will  not  make  changes  in  the  rates  of  toll  or  the  schedule 
time  of  the  boat.  To  deny  to  it  this  power  would  be  virtu- 
ally to  deny  it  the  power  to  contract  at  all  for  the  main- 
tenance of  a  ferry,  as  every  contract  must  mean  the  sur- 
render for  the  time  being  of  some  absolute  right  The  lim- 
itation means,  we  think,  that  the  board  shall  not  leave  it 
optional  with  the  persons  operating  the  ferry  what  rates 
of  toll  shall  be  charged,  or  what  number  of  tripe  the  ferry 
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shall  make,  but  that  it  must  exercise  its  right  of  control  in 
bo  far  as  to  see  that  the  tolls  are  reasonable  and  the  service 
adequate,  and  that  when  it  does  this  it  is  acting  within  its 
power. 

To  sustain  the  contention  that  the  contract  should  have 
been  submitted  to  competitive  bidding,  the  act  of  March 
16,  1901,  is  cited  (Laws  1801,  p.  183).  An  examination 
of  this  act,  however,  convinces  us  that  it  has  no  application 
to  cases  of  the  character  in  question  here. 

The  judgment  is  affirmed. 

Mount,  Anders,  Kadlet,  White  and  Dunbas,  JJ., 
concur. 


[No.  4204.     Decided  August  8,   1902.] 

L.  J.  Davis,  Respondent,  v.  W.  J.  Fosteb,  Receiver, 
Appellant. 


INSOLVENT    COBPOHATIOKS BECEIYKK8  rREFERSHI    CLAIMS. 

Where  a  receiver  of  an  insolvent  lumber  manufacturing  cor- 
poration was  appointed,  with  directions  to  continue  the  business, 
and  it  was  made  a  condition  of  bis  appointment  that  all  claims 
for  labor  Incurred  by  the  corporation  within  ten  months  prior 
to  the  beginning  of  the  suit  in  which  the  receiver  was  appointed 
should  be  paid  in  full  out  of  the  assets  and  earnings  of  the 
plant,  one  who  was  engaged,  prior  to  such  appointment.  In  get- 
ting out  logs  for  the  corporation,  and  who,  after  such  appoint- 
ment, paid  oft  his  labor  claims  on  the  advice  of  the  court  that 
they  were  preferred  claims  and  came  within  the  terms  of  the 
order  directing  the  receiver  to  pay  such  in  full  and  that  it 
would  be  unnecessary  for  him  to  file  Hen  claims  against  the 
logs,  is  entitled  to  have  the  amount  paid  by  him  In  satisfac- 
tion of  the  labor  claims  of  his  employees  allowed  as  a  preferred 
claim  against  the  receiver. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Mason  Ibwih,  Judge.    Affirmed. 


864  DAVIS  v.  TOSTER. 
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Hudson  &  Holt,  for  appellant 

/.  W.  Robinson  and  PhU  SkUlman,  for  respondent. 

Pbh  Cueiam. — The  respondent  in  March,  1896,  entered 
into  a  contract  with  the  Seatco  Manufacturing  Company,  a 
corporation  engaged  in  the  sawmill  business,  by  the  terms 
of  which  he  undertook  to  cut  into  sawlogs  and  put  into 
the  Skookumchuck  river  certain  saw  timber  owned  by  the 
corporation,  then  standing  upon  lands  owned  by  one 
Adolph  Troller,  at  prices  named  in  the  contract,  based 
upon  the  length  of  the  logs.  He  immediately  entered  upon 
the  prosecution  of  the  work,  employing  a  number  of  men 
as  helpers,  and  by  the  31st  of  August,  1896,  had  cut  and 
put  into  the  stream  some  1,400,000  feet  of  logs.  The 
corporation  had  in  the  meantime  become  insolvent,  and  at 
the  date  last  named  a  suit  was  instituted  by  some  of  its 
creditors  to  have  it  adjudged  insolvent,  and  a  receiver  ap- 
pointed to  take  charge  of  its  business  and  property.  At 
the  institution  of  the  suit,  a  temporary  receiver  was  ap- 
pointed, which  appointment  was  made  permanent  on  the 
15th  of  September  following,  after  due  notice  given  and  a 
hearing  had  thereon.  In  the  order  appointing  the  perma- 
nent receiver,  the  court  directed  the  receiver  to  continue 
the  business  of  the  corporation;  further  ordering  "as  a 
condition  of  the  appointment  of  a  receiver,"  that  all  claims 
for  labor  incurred  by  the  corporation  within  ten  months 
prior  to  the  beginning  of  the  suit  in  which  the  receiver 
was  appointed  be  paid  in  full,  as  soon  as  practicable,  out 
of  the  receipts  from  the  assets  and  earnings  of  the  plant 
of  the  corporation.  The  receiver,  immediately  upon  his 
appointment,  took  possession  of  the  logs  cut  by  the  re- 
spondent, and  in  due  time  manufactured  the  same  into 
lumber,  which  was  afterwards  disposed  of  as  property  in 
the  receiver's  hands  belonging  to  the  insolvent  estate.     At 
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the  time  of  the  appointment  of  the  receiver,  the  respondent 
had  earned  under  the  contract  some  $2,724.61,  over  and 
above  the  amounts  that  had  been  advanced  to  him  from 
time  to  time  by  the  corporation  during  the  progress  of 
the  work.  He  owed  at  that  time  $1,100  to  his  employees, 
which  amount  he  paid  shortly  after  the  appointment  of 
the  receiver.  Prior  to  making  this  payment,  he  sought 
the  advice  of  the  then  judge  of  the  superior  eonrt  as  to  his 
rights  in  the  premises,  inquiring  whether  or  not  it  was 
necessary  for  him  to  file  a  lien  upon  the  logs,  in  order  to 
make  hia  claim  a  preferred  claim,  or  whether  his  claim  be- 
came such  by  virtue  of  the  order  made  by  the  court  in 
the  appointment  of  the  permanent  receiver.  The  court 
advised  him  that  his  claim  came  within  tie  terms  of  the 
order,  and  was  a  preferred  claim,  which  would  be  paid  by 
the  receiver  as  such,  and  that  it  was  his  duty  to  pay  his 
employees  the  several  sums  due  them,  as  a  prerequisite  to 
his  right  to  claim  the  amounts  so  due  them  from  the  re- 
ceiver. Acting  thereon,  the  respondent  paid  the  employees, 
as  above  stated,  and  suffered  the  time  to  elapse  within 
which  a  logger's  lien  was  required  to  be  filed  for  record 
under  the  then  existing  statutes.  In  this  proceeding  the 
respondent  sought  to  have  his  entire  claim  allowed  as  a 
preferred  claim  against  the  funds  in  the  hands  of  the  re- 
ceiver. His  application  was  resisted  by  certain  of  the 
general  creditors,  and,  after  a  hearing,  the  court  allowed 
the  claim  as  a  preferred  claim  for  the  amount  paid  the 
employees  only, — $1,100.    The  receiver  appeals. 

We  think  the  claim  was  correctly  allowed  as  a  preferred 
claim.  It  is  elementary  that  the  rights  of  a  receiver  in 
the  property  of  an  insolvent  corporation  as  to  third  par- 
ties are  not  in  any  respect  superior  to  those  of  the  corpora- 
tion itself,  and  that  he  takes  its  property  subject  to  all  ex- 
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isting  equities.  The  respondent  had  a  right  of  lien  which 
he  could  have  perfected,  and  thus  made  his  claim  a  pre- 
ferred claim.  It  wa3  within  the  power  of  the  court  to  rec- 
ognize these  rights  at  any  stage  of  the  proceedings,  and  to 
make  such  orders  as  would  tend  to  lessen  the  costs  of  ad- 
ministering upon  the  property,  and  tc  beat  preserve  the 
estate.  While  the  court's  action  with  regard  to  this  claim 
may  have  been  informal,  it  was  not  prejudicial  to  the 
estate,  and  the  injustice  of  now  disallowing  it  is  so  great 
that  mere  informalities  cannot  be  allowed  to  defeat  it 
The  order  will  stand  affirmed. 


[No.  42S1.     Decided  August  8,  1802.] 

Tub  State    of    Washington,  Respondent,  v.   Edwabb 
Costello,  Appellant. 

CRIMINAL  LAW DISCHARGE  OF  JURY HIBllEB  JEOPABDY. 

A.  plea  of  once  in  jeopardy  cannot  be  based  upon  the  dis- 
charge of  the  jury  on  a  former  trial,  when  they  bad  been  out 
for  nineteen  hours,  had  stood  one  way  for  twelve  hours,  and 
reported,  when  called  Into  court,  that  there  seemed  no  prospect 
of  their  being  able  to  reach  an  agreement,  since  Bal.  Code, 
$  6006,  authorizes  the  discharge  of  a  ]ury,  "after  they  have  been 
kept  together  until  It  satisfactorily  appears  that  there  is  no 
probability   of   their   agreeing." 


In  a  prosecution  for  assault,  a  piece  of  garden  hose  filled 
with  sand  is  admissible  In  evidence,  although  never  traced  to 
the  possession  of  defendant,  when  there  Is  evidence  showing  that 
the  defeudaut  was  tn  the  immediate  vicinity  about  the  time 
the  crime  was  committed,  that  the  piece  was  cut  from  a  garden 
hose  hanging  on  a  fence  near  by,  that  the  wound  upon  the 
head  of  the  prosecuting  witness  was  of  a  character  likely  to 
be  made  by  such  an  Instrument,  and  that  the  instrument,  was 
found  next  morning  near  the  place  of  the  assault  and  In  the 
direction  taken  by  the  assailant  In  his  flight. 


STATE  v.  COSTELLO.  Qfff 

Aug.  1902.]  Opinion  of  the  Court — Mount,  J. 

ARGUMENT     TO    JURY READING     FBOM     RBPOBTEH'S     MOTES     OF     TE8TI 

MONT. 

Error  cannot  be  predicated  upon  the  action  of  the  prose- 
cuting attorney,  upon  argument  to  the  Jury,  In  reading  the 
testimony  of  a  witness  from  the  reporter's  transcript  of  bis 
notes,  nor  upon  bis  refusal  to  read  the  whole  of  the  testimony 
after  having  read  a  part  to  the  Jury. 


TWAI.  —  PRESUMPTIONS. 

Where  the  minutes  of  the  clerk  show  that  the  defendant  was 
present  at  the  beginning  of  his  trial  upon  a  charge  of  felony, 
the  presumption  follows  that  he  was  present  during  the  re- 
mainder of  the  trial,  unless  there  Is  an  affirmative  showing 
otherwise. 


Under  the  liberal  rules  for  determining  the  sufficiency  of 
Informations  established  by  Bal.  Code,  §!  6850,  6851,  an  informa- 
tion charging  defendant  with  assault  "with  Intent  to  commit  a 
felony"  is  not  objectionable  on  the  ground  of  falling  to  charge 
a  crime  In  not  naming  a  particular  felony,  where  such  charging 
part  Is  followed  by  the  statement  of  facts  which  show  the  felony 
to  be  robbery. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hod.  John  C.  Denney,  Judge.     Affirmed. 

James  Taylor  Rogers,  for  appellant. 
H.  D.  Cooley,  Prosecuting  Attorney,  and  J.  E.  Koran, 
for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Appellant  and  one  17.  J.  Fenton  were 
charged  in  the  court  below  with  the  crime  of  assault  with 
intent  to  rob  one  Oscar  Combe.  Appellant  demanded  a 
separate  trial,  which  was  granted  him.  At  the  first  trial 
the  jury  disagreed,  and  were  discharged.  Upon  a  re- 
trial appellant  was  convicted,  and  from  the  judgment  and 
sentence  this  appeal  is  taken. 

1.  When  the  case  was  called  for  retrial  the  defendant 
offered  a  plea  of  once  in  jeopardy,  basing  this  plea  upon 
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the  fact  that  the  court  had  erroneously  discharged  the  jury 
in  the  former  trial.  The  court  denied  this  plea.  This  rul- 
ing is  assigned  as  error.  It  appears  from  the  record  of  the 
first  trial  that  the  jury  retired  to  consider  their  verdict  on 
Tuesday,  November  19,  at  1:40  p.  m.  Thereafter,  on 
Wednesday,  November  20,  at  9 :50  o'clock  a.  m.,  the  jury 
was  called  into  court,  whereupon  the  following  proceedings- 
were  had :  The  judge,  addressing  the  jury,  said,  "Gentle- 
men, have  you  agreed  upon  a  verdict  ?"  To  which  juror 
Coe  replied,  "No."  The  judge  then  said,  "Is  there  any 
prospect  of  an  agreement?"  To  which  juror  Coe  an- 
swered, "It  seems  not"  And  another  juror  added,  "We 
have  stood  one  way  for  twelve  hours."  The  court  there- 
upon discharged  the  jury.  No  objection  was  made  thereto. 
The  clerk  made  the  following  entry  in  his  journal :  "Jury- 
brought  into  court  room  after  being  out  all  night  without 
having  reached  a  verdict,  was  discharged  from  further 
consideration  of  the  case,  and  discharged  for  the  day.'* 
It  is  no  doubt  the  rule  that  an  improper  discharge  of  a  jury 
is  in  effect  an  acquittal  of  a  defendant  on  trial  charged 
with  a  crime.  1  Bishop,  New  Criminal  Law,  §§  992- 
1013;  1  Bishop,  New  Criminal  Procedure,  §821;  State 
v.  Hubbell,  18  Wash.  482  (51  Pae.  1039).  It  is  necessary 
to  consider,  therefore,  whether  or  not  the  discharge  of  the 
jury  under  the  circumstances  in  this  case  was  proper. 

The  statute  provides  (Bal.  Code,  §  5006),  "The  jury 
may  be  discharged  by  the  court  ...  by  consent  of 
both  parties,  or  after  they  have  been  kept  together  until  it 
satisfactorily  appears  that  there  is  no  probability  of  their 
agreeing."  By  this  section  the  lower  court  is  invested  with 
a  discretion  to  discharge  a  jury  after  it  has  been  kept 
together  until  it  satisfactorily  appears  that  there  is  no 
probability  of  their  agreeing.     This  discretion  must  be 
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based  upon  substantial  grounds,  and  is  subject  to  review 
like  any  other  legal  discretion.  It  appears  here  that  the 
jury  had  been  considering  the  case  for  more  than  nineteen 
hours,  and,  that  when  asked  by  the  court  if  there  was  any 
prospect  for  an  agreement,  answered,  "It  seems  not,"  and 
stated,  "We  have  stood  one  way  for  twelve  hours."  While 
iu  the  question  put  by  the  court  the  word  "probability"  is 
not  used,  still  we  think  the  question  and  tbe  answer  clearly 
indicate  that  there  was  no  reasonable  probability  of  an 
agreement,  and  that,  under  the  conditions  existing,  the 
court  did  not  abuse  his  discretion  iu  discharging  the  jury. 
In  Penn  v.  State,  36  Tex.  Cr.  Rep,  140  (25  S.  W.  973), 
it  was  said : 

"It  is  within  the  discretion  of  the  court  to  discharge  the 
jury,  and  put  an  end  to  the  trial,  and  the  cbbo  will  not  be 
reversed  on  account  of  the  action  of  the  court  in  this  re- 
gard, unless  there  is  a  clear  abuse  of  discretion." 

In  the  case  of  People  v.  Goodwin,  18  Johns.  187  (9  Am. 
Dec  203),  the  court  said : 

"I  am  of  the  opinion  that,  although  the  power  of  dis- 
charging a  jury  is  a  delicate  and  highly  important  trust, 
yet,  that  it  does  exist  in  cases  of  extreme  and  absolute 
necessity ;  and  that  it  may  be  exercised  without  operating 
as  an  acquittal  of  the  defendant ;  that  it  extends  as  well 
to  felonies  as  misdemeanors;  and  that  it  exists,  and  may 
discreetly  be  exercised  in  cases  where  the  jury,  from  the 
length  of  time  they  have  been  considering  a  cause,  and 
their  inability  to  agree,  may  be  fairly  presumed  as  never 
likely  to  agree,  unless  compelled  so  to  do  from  the  pressing 
nails  of  famine  or  bodily  exhaustion." 

In  Logan  v.  United  States,  144  U.  S:  263  (12  Sup.  Ct. 
617),  the  court  says: 

"The  plea  of  former  jeopardy  was  rightly  held  bad.  It 
averred  that  the  discharge  of  the  jury  at  the  former  trial 
without  the  defendants'  consent  was  by  the  court,  of  its 

24— 2B   Wuh. 
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motion,  and  after  the  jury,  having  been  in  retirement  to 
consider  their  verdict  for  .forty  hours,  had  announced  in 
open  court  thai,  they  were  unable  to  agree  as  to  these  de- 
fendants. The  further  averment  that  'there  existed  in  lavr 
or  fact  no  emergency  or  hurry  for  the  discharge  of  aaid 
jury,  nor  was  said  discharge  demanded  for  the  ends  of 
public  justice,'  is  an  allegation,  not  so  much  of  specific 
and  traversable  fact,  as  of  inference  and  opinion,  which 
cannot  control  the  effect  of  the  facts  previously  alleged. 
Upon  those  facts,  whether  the  discharge  of  the  jury  was 
manifestly  necessary  in  order  to  prevent  a  defeat  of  the 
ends  of  public  justice,  was  a  question  to  be  finally  decided 
by  the  presiding  judge  in  the  sound  exercise  of  his  dis- 
cretion." 

See,  also,  Wharton,  Criminal  Pleading  &  Practice  (9th 
ed.),  §  499  et  seq.;  United  States  v.  Perez,  9  Wheat.  579 ; 
People  v.  Shotwell,  27  Cal.  394;  In  re  Allison,  13  Colo. 
525  (22  Pac.  820, 10  L.  K.  A.  790,  16  Am.  St.  Rep.  224)  ; 
Williford  v.  State,  23  Ga.  1 ;  Lovett  v.  State,  80  Ga.  255 
(4  S.  E.  912) ;  Jones  v.  Commonwealth,  86  Va.  740  (10 
S.  E,  1004). 

2.  During  the  trial  the  court  permitted  the  prosecutor 
to  introduce  in  evidence  a  short  piece  of  garden  hose 
which  was  filled  with  sand,  and  which  was  found  the  next 
morning  after  the  alleged  assault  near  where  the  assault 
occurred,  and  in  the  direction  the  assailant  had  fled  imme- 
diately after  the  assault.  This  evidence  was  objected  to 
because  the  piece  of  hose  was  not  traced  to  the  possession 
of  the  defendant.  The  person  who  committed  the  assault 
was  unknown  to  the  prosecuting  witness,  and  was  not  seen 
by  him,  and  no  one  testified  to  seeing  the  defendant  with 
this  piece  of  hosa  The  only  evidence  connecting  defend- 
ant with  the  crime  was  circumstantial.  The  evidence 
shows  that  the  defendant,  at  about  the  time  the  crime 
was  committed,  was  in  the  immediate  vicinity,  and  that 
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this  piece  of  hose,  sometime  during  the  night  on  which 
the  crime  was  committed,  was  cut  from  a  garden  hose 
hanging  on  a  fence  near  by.  That  the  wound  on  the  head 
of  the  prosecuting  witness  was  such  a  wound  as  would  be 
made  by  a  blow  from  such  an  instrument.  We  think  the 
evidence  was  proper  to  go  to  the  jury  as  a  circumstance 
in  the  case, 

3.  While  the  defendant's  attorney  was  making  his 
argument  to  the  jury  he  quoted  from  the  evidence  of  one 
of  the  witnesses.  In  reply  to  this  argument  the  prose- 
cuting attorney  read  the  direct  testimony  of  this  witness 
from  the  reporter's  transcript  thereof,  but  refused,  upo» 
request  of  defendant's  attorney,  to  read  the  cross  exam 
iiiation.  Error  is  assigned — first,  that  the  prosecuting  at- 
torney was  permitted  to  read  any  of  the  evidence  from 
the  reporter's  notes;  and,  second,  that  he  was  permitted  to 
read  only  a  part  thereof.  The  range  of  the  argument  of 
counsel  rests  largely  in  the  discretion  of  the  trial  judge. 
Unless  this  discretion  is  abused  to  the  prejudice  of  a 
defendant,  an  appellate  court  will  not  reverse  a  case  for 
this  reason  alone.  Chezum  v.  Parker,  19  Wash.  645  (54 
Pac.  22)  ;  State  v.  Bokien,  14  Wash.  417  (44  Pac.  889). 
The  prosecuting  attorney  has  a  right  to  quote  the  evidence, 
or  any  part  of  it,  to  the  jury,  and  whether  he  quotes  it 
from' his  own  memory  or  from  notes  he  has  made,  or  from 
notes  or  a  transcript  made  for  him,  can  make  no  difference 
so  long  as  it  is  quoted  correctly.  There  is  no  contention 
in  this  case  that  the  evidence  read  by  the  prosecuting  at- 
torney was  not  the  evidence  of  the  witness.  No  prejudice, 
therefore,  could  result. 

4.  It  is  next  claimed  that  appellant  is  entitled  to  a 
new  trial,  because  the  minutes  of  the  clerk  do  not  show 
that  the  defendant  was  present  at  the  trial  at  all  times. 
The  minutes,  however,  do  show  that  the  defendant  was 
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present  at  the  beginning  of  the  trial,  and  also  at  the 
time  the  sentence  was  pronounced.  They  further  show, 
after  an  adjournment,  upon  reconvening,  as  follows: 
"Court  opened  with  Judge  Denney  on  the  bench  and 
jury  in  charge  of  bailiff  and  all  present."  There  is  no 
showing,  nor  is  it  claimed,  that  the  defendant  was  not 
present  in  court  at  all  times  during  the  trial.  While  it 
is  undoubtedly  the  rule  that  a  defendant  charged  with  a 
felony  must  be  present  at  all  times  during  the  trial,  and 
that  this  fact  should  appear  affirmatively  upon  the  record, 
yet,  where  it  appears  that  the  defendant  is  present  at  the 
beginning  of  the  trial,  the  presumption  must  follow  that 
he  was  present  during  the  remainder  of  the  trial  unless 
it  appears  otherwise  by  an  affirmative  showing.  Grimm 
v.  People,  14  Mich.  300 ;  Padfietd  v.  People,  146  111  660 
(35  N.  E.  469) ;  Schirmer  v.  People,  33  111.  276;  State 
v.  CoUina,  33  La.  An.  152;  State  v.  Cox,  33  La.  An. 
1056;  Jeffries  v.  Commonwealth,  12  Allen,  145;  Stale  t. 
Ryan,  13  Minn.  370;  State  v.  Lewis,  69  Mo.  92;  State 
v.  Yerger,  86  Mo.  33. 

It  iB  contended  that  the  court  erred  in  not  arresting 
judgment  for  the  reasons  (1)  of  informalities  in  the  judg- 
ment; (2)  because  the  superior  court  is  described  as  a 
superior  court  of  the  state  when  it  is  a  superior  court  of 
the  county;  and  (3)  because  there  is  no  law  defining  an 
assault  with,  "intent  to  commit  a  felony."  The  first  two 
of  these  grounds  are  entirely  without  merit  As  to  the 
third  the  charging  part  of  the  information  is  as  follows: 

"Gomes  now,  H.  J>.  Oooley,  .  .  .  and  by  this, 
his  information,  accuses  F.  J.  Fenton  and  Edward  Cos- 
tello  of  the  crime  of  assault  with  intent  to  commit  a  fel- 
ony, committed  as  follows,  towit:  That  in  the  county 
of  Snohomish  and  state  of  Washington  on  the  19th  day  of 
October,  1901,  the  said  F.  J.  Fenton  and  Edward  Cob- 
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tello,  in  and  upon  the  person  of  one  Oscar  Combe,  unlaw- 
fully and  feloniously  did  make  an  assault,  with  intent 
then  and  there,  unlawfully  and  feloniously,  by  violence 
and  putting  in  fear,  from  the  person  of  him  the  said  Os- 
car Combs,  the  moneys,  goods,  and  chattels  of  the  said 
Oscar  Combs  to  take,  steal  and  carry  away ;  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  state  of  Wash- 
ington." 

Hie  Btatute,  at  §  7057,  Bal.  Code,  provides,  "An  as- 
sault with  an  intent  to  commit  murder,  rape,  the  infa- 
mous crime  against  nature,  mayhem,  robbery,  or  grand 
larceny  shall  subject  the  offender  to  imprisonment,"  etc 
The  information  charges  the  defendant  with  the  crime  of 
"assault  with  intent  to  commit  a  felony."  The  particular 
felony  is  not  named  in  that  part  of  the  information,  but, 
immediately  following,  the  facts  are  stated  which  show 
the  felony  to  be  robbery.  The  defendant  could  not  have 
been  misled  as  to  the  particular  felony  which  was  clearly 
charged  against  him.  Under  the  very  liberal  provision 
of  §§  6850  and  6851  the  information  was  sufficient. 

We  find  no  error  in  the  record.  The  judgment  is  af- 
firmed. 

Reavts,  C.  J.,  and  White,  Hadley,  Fuixebton,  An- 
deks  and  Dunbar,  JJ.,  concur. 


[So.  4283.    Decided  Augnst  8,  1902.] 

The  State  of  Washington,  Respondent,  v.  J.  F.  New-      [  %  Jg 
ton,  Appellant.  ,%  gjl 
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The  tact  that  the  complaint  before  e,  committing  magistrate 
does   not  state   facts  sufficient   to  constitute   a  crime,   with   all 
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the  particularity  required  la  an  Indictment  or  Information, 
would  not  render  alt  the  subsequent  proceedings  void,  nor  make 
Illegal  tie  custody  of  one  committed  after  an  examination  upon 
such  Informal  complaint,  since  the  determination  by  the  magis- 

\  trate  of  the  probable  cause  of  the  guilt  of  the  accused  Is  based 

1  upon  the  evidence. 

I OBGSRY INFORMATION DUPLICITY. 

An  Information  which  charges  that  defendant  feloniously 
made,  forged,  and  counterfeited  a  certain  bank  check,  and  then 
and  there  unlawfully  uttered  and  published  it  as  true,  states 
but  one  continuous  act  with  reference  to  the  same  instrument, 
and  hence  is  not  void  for  duplicity  or  on  the  ground  of  charg- 
ing more  than  one  crime. 

CONTINUANCE GROUNDS ABSENCE     OF     WITNESSES. 

The  fact  that  the  court  compelled  the  accused  in  a  criminal 
case  to  go  to  trial  in  the  absence  of  some  of  his  witnesses  wa.1 
not  error,  where  no  motion  for  a  continuance  was  made  pur 
suant  to  the  requirements  of  Bal.  Code,  5  4S7T,  which  provides 
for  continuance  In  such  cases  upon  affidavit  showing  the  mater- 
iality of  the  evidence,  that  due  diligence  has  been  used  to 
procure  It,  and  the  name  and  residence  of  the  i 

EVIDENCE ADMISSIBILITY    OF    ADMISSIONS    WHILE    IN    < 

The  testimony  of  an  officer  as  to  admissions  made  by  the 
accused  after  his  arrest  Is  not  Inadmissible,  by  reason  of  the 
oScer's  failure  to  state,  In  the  language  of  the  statute,  that  they 
were  not  made  "under  the  Influence  of  fear  produced  by  threats," 
when  the  substance  of  the  statute  has  been  given  In  other  terms. 

LNSTBTICTIONS GOOD   CI1ABACTEE   OF   ACCUSED1 COMMENT  ON  FACTS. 

In  an  Instruction  to  the  effect  that  defendant's  good  char- 
acter, If  proven,  was  a  circumstance  to  be  considered  by  the  Jury 
with  all  the  other  facts  In  the  case,  a  statement  by  the  court 
that  "It  Is  not  a  convincing  matter"  was  not  prejudicial,  as  a 
comment  on  the  facts,  where  it  Is  evident  from  the  charge  as 
a  whole  that  the  court  did  not  make  such  statement  with  refer- 
ence to  the  facta  of  the  case  on  trial,  but  meant  to  state  gener- 
ally that  the  good  character  of  an  accused  was  not  of  Itself 
sufficient  to  preclude  a  verdict  of  guilty.  If  the  Jury  believed 
from  the  evidence  as  a  whole  that  he  was  guilty  of  the  crime 
charged. 

EXCESSIVE   SENTENCE DISCBETION   OF  COUBT. 

The  fact  that  the  court  sentenced  accused  on  a  conviction 
of  forgery  of  a  flfteen-dollar  check  to  imprisonment  in  the  pent- 


STATE  v.  NEWTON.'  375 

Aug.  IMS.]      Opinion  of  the  Court— Fuixbxtoh,  J. 

tentlary  for  two  years  and  to  pay  a  fine  of  one  dollar  and  coats, 
did  not  amount  to  an  abuse  of  discretion,  although  the  jury 
recommended  the  accused  to  the  mercy  of  the  court,  where  the 
statute  In  such  cases  directs  imprisonment  In  the  penitentiary 
for  a  period  of  not  more  than  fourteen  years  nor  less  than  one 
year,  and  the  imposition  of  a  fine  in  any  sum  not  exceeding 
Ore  thousand  dollars. 

Appeal  from  Superior  Court,  Ghehalie  County. — Hon. 
Mason  Irwin,  Judge.    Affirmed 

W.  H.  Abel  and  A.  M.  Abel,  for  appellant, 
/.  A.  Hutcheaon,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Fuxlerton,  J. — The  appellant  was  convicted  in  the 
superior  court  of  Chehalis  county  of  the  crime  of  forgery, 
and  from  the  judgment  of  conviction  and  the  sentence 
pronounced  thereon  he  appeals  to  this  court 

He  assigns  that  the  court  erred  (1)  in  overruling  his 
motion  to  quash  the  information;  (2)  in  refusing  to  sus- 
tain his  demurrer  to  the  information;  (3)  in  requiring 
him  to  go  to  trial  in  the  absence  of  witnesses;  (4)  in  the 
admission  and  exclusion  of  evidence;  (5)  in  its  instruc- 
tion to  the  jury;  and  (6)  in  rendering  judgment  upon 
the  verdict 

J.y/The  motion  to  quash  was  based  upon  the  following 
facts :  The  appellant  was  taken  into  custody  upon  a  war- 
rant issued  on  a  complaint  made  before  a  justice  of  the 
peace  sitting  as  a  magistrate,  the  charging  part  of  which 
was  as  follows: 

"That  on  the  14th  day  of  December,  A.  D.  1901,  at 
Hoquiam,  in  Chehalis  county,  in  the  state  of  Washington, 
J.  F.  Newton,  did  falsely  and  fraudulently  forge  a  check 
by  signing  the  name  of  B.  S.  Philbrick  thereto  without 
authority  to  do  so."  "* 
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A  hearing  was  had  en  the  complaint,  in  which  v 
were  examined  touching  the  alleged  offense,  at  the  con- 
clusion of  which  the  magistrate  found  there  was  probable 
cause  to  believe  that  the  appellant  was  guilty  of  the  crime 
charged,  and  thereupon  bound  him  over  to  appear  before 
the  superior  court  to  answer  to  the  charge,  rising  his  bail 
at  five  hundred  dollars.  The  appellant  was  in  custody 
under  this  commitment  at  the  time  the  information  was 
nledt  against  him-  No  warrant  for  the  arrest  of  the  ap- 
pellant was  directed  to  be  issued  by  the  court  on  the  filing 
of  the  information,  nor  was  one  issued  by  the  clerk  on  hia 
own  mot-ion  within  ten  days  thereafter,  or  at  all.  The  ap- 
pellant argues  that  the  complaint  before  the  magistrate 
did  not  state  facts  sufficient  to  constitute  a  crime,  and 
hence  all  of  the  subsequent  proceedings  before  that  officer 
were  void ;  that  the  appellant  waa  illegally  in  custody ;  and 
that  it  was  error  for  the  court  to  require  him  to  answer 
the  information  without  first  causing  him  to  be  arrested, 
and  brought  before  the  court  upon  lawful  process. 

It  can  be  seriously  questioned,  we  think,  whether  the 
question  here  sought  to  be  raised  can  be  raised  upon  a 
motion  to  quash  the  information,  but  waiving  this,  md  as- 
suming, without  deciding,  that  one  illegally  in  custody 
cannot  lawfully  be  required  to  plead  to  an  information, 
we  find  no  merit  in  the  contention.  The  statute,  does  not 
prescribe  any  particular  form  of  complaint  to  be  filed 
before  a  magistrate  as  a  prerequisite  to  his  right  to  in- 
quire into  the  commission  of  an  alleged  offense,  and  cer- 
tainly it  would  be  going  too  far  to  hold  that  such  a  com- 
plaint must  state  the  facts  constituting  the  offense  in- 
tended to  be  charged  with  the  same  technical  precision 
required  in  an  indictment  or  information.  The  proceed- 
ing before  the  magistrate  is  in  no  senee  a  trial.  Should 
the  accused  request  it,  he  may  be  permitted  to  enter  into  a 
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recognizance  to  appear  before  the  superior  court  having 
jurisdiction  of  the  offense  -without  examination ;  and  the 
magistrate  may  lawfully  require  the  accused  to  answer 
before  the  superior  court  for  any  offense  he  finds  there  is 
probable  cause  to  believe  he  has  committed,  whether  it 
be  the  offense  named  in  the  complaint,  or  an  entirely  dis- 
tinct offense;  provided,  of  course,  it  be  one  within  the 
jurisdiction  of  the  superior  court.  From  this  it  would 
beem  that  it  is  not  from  the  complaint  that  the  magistrate 
determines  the  character  of  the  offense,  or  the  question 
whether  there  is  probable  cause  to  believe  that  the  accused 
is  guilty  of  an  offense,  but  determines  these  matters 
rather  from  the  evidence  adduced  at  the  examination, 
or  from  the  fact  that  examination  is  waived.  The  fact, 
therefore,  that  the  complaint  is  informal  cannot  have  the 
effect  of  rendering  all  the  subsequent  proceedings  void, 
or  the  custody  of  the  accused,  committed  after  an  exami- 
nation, illegal. 

,2.,  The  charging  part  of  the  information  upon  which 
the  appellant  was  tried  is  as  follows : 

"The  said  J.  F.  Newton  within  Chehalis  county  in  the 
state  of  Washington  on  the  14th  day  of  December,  A.  D. 
1901,  did  then  and  there  falsely,  fraudulently,  unlaw- 
fully and  feloniously  make,  forge  and  counterfeit  a  cer- 
tain bank  check,  which  check  so  made,  forged  and  coun- 
terfeited then  and  there  purported  to  be,  and  was,  an  in- 
strument in  writing  and  order  for  money  of  the  tenor 
following : 

"'Hoquiam,  Wash.,  12-14-1901.     No. 

First  National  Bank, 
Pay  to  J.  F.  Newton  or  order  $15.00  Fifteen  Dollars- 
Dollars. 

B.   S.   PlIILBBICK.' 

"And  upon  the  back  of  which  said  bank  check  he,  the 
said  defendant,  wrote  and  indorsed  his  name  thus:  'J.  F. 
Newton,'  and  did  then  and  there  unlawfully  and  felon- 
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ioubIj,  knowing  the  said  bank  check  so  made  to  be  false, 
utter  and  publish  as  true  the  said  instrument  in  writing 
and  order  for  money,  constituting  a  bank  check  as  afore- 
said, with  the  premeditated  purpose  and  intent  of  him, 
the  said  J.  F.  Newton  to  defraud  Charles  Dolstrom,  B. 
S.  Philbrick,  the  First  National  Bank  of  Hoquiam, 
Washington,  and  other  persons  whose  names  are  to  this 
informant  unknown."- 

The  objection  to  this  information  is  that  it  charges 
more  than  one  crime.  The  statute  (Bal.  Code,  §  7128), 
it  is  true,  makes  it  an  offense  either  to  falsely  make,  assist 
to  make,  or  cause  to  be  made,  etc,  or  to  utter  and  publish 
as  true,  knowing  the  same  to  be  false,  certain  named  in- 
struments, but  where  a  person  is  guilty  of  one  or  more 
of  these  acts  with  reference  to  the  same  instrument,  it  is 
generally  held  to  constitute  but  a  single  offense;  hence 
an  indictment  or  information  which  charges  more  than 
one  of  the  enumerated  acts  with  reference  to  the  same 
instrument  is  not  void  for  duplicity,  or  because  it  charges 
more  than  one  crime.  As  was  said  in  People  v.  Frank. 
28  Cai  507: 

"Where  in  defining  an  offense,  a  statute  enumerates  a 
series  of  acts,  either  of  which  separately,  or  all  together, 
may  constitute  the  offense,  all  such  acts  may  be  charged 
in  a  single  count,  for  the  reason  that  notwithstanding 
each  act  may  by  itself  constitute  the  offense,  all  of  them 
together  do  no  more,  and  likewise  constitute  but  one  and 
the  same  offense.  To  illustrate  our  meaning,  take  the 
statute  against  forgery,  under  which  the  indictment  in 
this  case  was  found,  where  we  find  Beveral  acts  enumer- 
ated, all  of  which  are  declared  to  be  forgery.  Thus,  'the 
falsely  making,'  'altering,'  'forging,'  'counterfeiting,  'ut- 
tering,' 'publishing,'  'passing,'  'attempting  to  pass'  any  of 
the  instruments  or  things  therein  mentioned,  with  the  in- 
tent specified,  is  declared  to  be  forgery.  Now  each  of  those 
acts  singly,  or  all  together,  if  committed  with  reference 
to  the  same  instrument,  constitute  but  one  offense.    Who- 
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ever  is  guilty  of  either  one  of  these  acta  is  guilty  of  forg- 
ery; but  if  he  is  guilty  of  all  of  them,  in  reference  to  the 
same  instrument,  he  is  not  therefore  guilty  of  as  many 
forgeries  as  there  are  acts,  but  of  one  forgery  only. 
Hence  an  indictment  which  charges  all  the  acts  enumer- 
ated in  the  statute,  with  reference  to  the  same  instrument, 
charges  but  one  offense,  and  the  pleader  may  therefore 
at  his  option  charge  them  all  in  the  same  count,  or  each 
in  separate  counts,  and  in  either  form  the  indictment  will 
be  good." 

So  it  is  said  by  Mr.  Wharton : 

"A  crime  which  may  be  committed  by  the  agency  of 
several  means  is  well  described  if  charged  to  be  by  the 
agency  of  any  one.  Thus  the  indictment  which  charges 
a  prisoner  with  the  offenses  of  falsely  making,  forging, 
and  counterfeiting,  of  causing  and  procuring  to  be  falsely 
made,  forged,  and  counterfeited,  and  of  willingly  acting 
and  assisting  in  the  said  false  making,  forging,  and 
counterfeiting,  is  a  good  indictment,  though  all  of  those 
charges  are  contained  in  a  single  count,  the  words  of  the 
statute  being  pursued ;  and  where  there  is  a  general 
verdict  of  guilty,  judgment  ought  not  to  be  arrested  on 
the  ground  that  the  offenses  are  distinct."  1  Wharton, 
Criminal  Law  (10th  ed.),  §  727. 

See,  also,  Wharton,  Criminal  Pleading  and  Practice 
(9th  ed.),  §251. 

But  it  is  said  it  is  not  alleged  that  the  making  and 
uttering  were  continuous  in  point  of  time,  and  hence 
the  rule  of  the  authorities  cited  do  not  apply.  We  do 
not  so  read  the  information.  It  is  alleged  that  at  a  certain 
thne  the  appellant  falsely  made  the  instrument,  indorsed 
his  name  upon  the  back  thereof,  and  then  and  there  did 
utter  and  publish  it  as  true.  The  words  "then  and  there" 
refer  to  the  time  of  making,  as  well  as  to  the  time  of  the 
indorsement,  and  show  that  the  acts  were  continuous. 

"And  we  may  add,  that  so  long  as  the  various  acts 
mentioned   in  the  statute  are  committed  with  reference 
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lo  the  same  instrument,  they  must  be  regarded  as  consti- 
tuting one  continuous  transaction  .  .  .  notwith- 
standing the  lapse  of  time  or  the  intervention  of  acts 
which  do  not  destroy  the  identity  of  the  instrument." 
People  v.  Frank,  supra. 

3.  Some  days  prior  to  the  time  fixed  for  the  trial  the 
appellant  applied  to  the  court  for  a  subpoena  for  certain 
witnesses,  averring  generally  in  his  application  that  they 
were  material  and  necessary  for  his  defense.  An  order 
was  entered  directing  the  clerk  to  issue  a  subpoena  for 
the  persons  named,  which  order  the  clerk  obeyed,  placing 
the  subpoena  in  the  hands  of  the  sheriff  for  service.  The 
sheriff  made  return  thereon  to  the  effect  that  after  duo  and 
diligent  search  he  was  unable  to  find  the  persons  named,  or 
either  of  them,  in  Chehalis  county.  When  the  case  was 
called  for  trial,  the  appellant  stated  to  the  court  that  he 
was  unprepared  for  trial  because  of  the  absence  of  these 
witnesses.  A  colloquy  was  then  had  as  to  the  sufficiency 
of  the  sheriff's  return,  which  the  court  finally  ruled  to  be 
sufficient.  To  this  ruling  an  exception  was  taken,  and 
the  matter  suffered  to  drop.  It  is  now  insisted  that  it 
was  error  for  the  court  to  proceed  with  the  trial.  We 
perceive  no  error  here.     The  statute  provides : 

"A  motion  to  continue  a  trial  on  the  ground  of  the 
absence  of  evidence  shall  only  be  made  upon  affidavit 
showing  the  materiality  of  the  evidence  expected  to  be 
obtained,  and  that  due  diligence  has  been  used  to  pro- 
cure it,  and  also  the  name  and  residence  of  the  witness  or 
witnesses.  The  court  may  also  require  the  moving  party 
to  state,  upon  affidavit,  the  evidence  which  he  expects  to 
obtain ;  and  if  the  adverse  party  admit  that  such  evidence 
wonld  be  given,  and  that  it  be  considered  as  actually  given 
on  the  trial,  or  offered  and  overruled  as  improper,  the 
trial  shall  not  be  continued.  The  court,  upon  its  allow- 
ance of  the  motion,  may  impose  terms  or  conditions  upon 
the  moving  party."    Bal.  Code,  1 4877. 
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The  record  fails  to  show  even  an  attempt  to  comply 
with  the  requirements  of  this  section  of  the  statute,  and, 
without  some  such  showing  as  the  statute  requires,  a  trial 
court  is  not  compelled  to  grant  a  continuance. 

4.  The  court  permitted  the  officer  having  the  appel- 
lant in  charge  after  his  arrest  to  testify,  over  the  objection 
of  the  appellant,  to  certain  statements  made  by  the  appel- 
lant tending  to  show  his  guilt;  this  after  the  officer  had 
stated,  in  effect,  tb,at  the  admissions  were  voluntarily  made. 
This  was  not  error.  In  order  to  render  such  admissions 
admissible  under  the  rule  of  the  Code,  it  was  not  necessary 
for  the  officer  to  state,  in  terms,  that  they  were  not  made 
"under  the  influence  of  fear  produced  by  threats."  To 
state  the  substance  of  the  Btatute  in  any  form  of  words 
was  sufficient.  The  other  objections  to  the  admission  of 
evidence  require  a  more  extended  statement  of  the  record 
than  their  merits  deserve.  Suffice  it  to  say,  therefore,  that 
we  have  carefully  examined  each  of  them,  and  find  no 
cause  for  reversal. 

5.  The  objections  urged  against  the  instructions  go  in 
the  main  to  the  sufficiency  of  the  information,  and  are 
answered  by  what  we  have  said  under  that  head.  One 
question,  however,  needs  to  be  noticed.  The  appellant 
introduced  evidence  tending  to  show  his  previous  good 
character.  In  his  charge  to  the  jury  the  court  said,  in 
effect,  that  the  defendant's  good  character,  if  they  found  it 
to  be  proven,  was  a  circumstance  to  be  considered  by  them, 
with  all  the  other  facts  of  the  case,  when  weighing  the 
question  of  the  appellant's  guilt  or  innocence;  adding, 
"It  is  not  a  convincing  matter,"  but  a  circumstance  to  be 
considered  in  his  favor  when  determining  the  effect  of  the 
evidence.  It  is  objected  to  this  that  it  is  a  comment  ok 
the  facts,  and  thus  within  the  constitutional  inhibition. 
The  objectionable  part  of  the  charge  lies   in  the  words 
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quoted.  It  is  evident,  however,  from  the  charge  as  a 
whole  that  the  court  did  not  use  these  words  with  reference 
to  the  facts  of  this  particular  case, — that  is,  he  did  not 
mean  to  say  that  the  evidence  of  the  appellant's  good  char- 
acter was  not  sufficient  to  turn  the  scale  in  his  favor  if  the 
evidence  as  a  whole  was  not  such  as  to  preclude  any  other 
finding  than  that  of  guilt,  but  meant,  rather,  that  the  good 
character  of  the  accused  was  not,  of  itself,  sufficient  to  pre- 
clude a  verdict  of  guilty,  if  the  jury  believed  from  the 
evidence  as  a  whole  that  he  was  guilty  of  the  crime  charged. 
As  such  it  was  not  a  comment  on  the  facts,  and,  as  we  fail 
to  see  how  the  jury  could  have  been  misled  by  it,  we  find 
in  it  no  cause  for  reversal, 

6.  The  jury  recommended  the  accused  to  the  mercy  of 
the  court.-  The  court  sentenced  him  to  pay  n  fine  of  one 
dollars  and  costs,  and  to  imprisonment  in  the  penitentiary 
for  a  term  of  two  years.  It  it  said  that  the  judgment  is 
erroneous,  apparently  because  it  is  so  excessive  as  to  amount 
to  an  abuee  of  discretion.  The  statute  provides  that  an 
offense  of  this  character  shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  a  period  of  "not  more  than 
fourteen  years  nor  lees  than  one  year,"  and  by  a  fine  "in 
any  sum  not  exceeding  five  thousand  dollars."  It  would 
seem  that  within  these  limits  the  extent  of  the  punishment 
is,  in  every  case,  within  the  sole  discretion  of  the  trial 
court,  but  if  it  be  the  rule  that  this  court  may  review  that 
discretion  for  abuse,  whatever  may  be  the  punishment  in- 
flicted, we  do  not  find  any  cause  for  an  exereise  of  the 
power  here. 

Finding  no  substantial  error  in  the  record,  the  judgment 
will  stand  affirmed. 

Reavis,  C.  J.,  and  Mount,  Anoehs,  Hadlet,  White 
and  Dunbar,  JJ.,  concur. 
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(No.  4142.    Decided  Angiut  9,  1902.] 

The  State  of  Washington  on  the  Relation,  of  A.  F.  Mc- 
Claine,  Appellant,  v.  John  B.  Reed,  County  Treasurer, 


APPEAL DISMISSAL 8DFFICIEBCT     1 

A  motion  to  dismiss  an  appeal  for  vast  of  an  assignment 
of  error  Is  without  merit,  where  the  appellant's  brief  expreas- 
ly  assigns  as  error  the  order  sustaining  defendant's  demurrer  to 
Mb  petition  and  dismissing  the  petition,  with  costs  to  defend- 
ant 

TAXATI03I SALE REDEMPTION    OF    UNDIVIDED    IKTKEE6T. 

Under  Laws  1899,  p.  296,  9  St,  which  provides  that  "any  per- 
son  desiring  to  pay  on  an  undivided  interest  In  any  real  prop- 
erty may  do  so  by  paying  to  the  county  treasurer  a  sum  equal 
to  such  proportion  of  the  entire  taxes  charged  on  the  entire 
tract  as  Interest  paid  on  bears  to  the  whole,"  and  Laws  1899, 
p.  298,  1 102,  which  provides  that  "tenants  In  common,  or  Joint 
tenants,  shall  be  allowed  to  redeem  their  Individual  interests 
in  real  property  for  which  certificates  of  delinquency  have  been 
Issued,"  the  owner  of  an  undivided  interest  in  land  sold  as  a 
whole  for  delinquent  taxes  la  entitled  to  a  certificate  of  redemp- 
tion therefrom  on  his  Interest,  when  he  tenders  to  the  county 
treasurer  the  amount  due  for  taxes,  interest  and  costs  on  his 
proportion  of  the  land. 
same — BumciEncr  of  teRdeb. 

A  sufficient  tender  of  taxes  Is  alleged  In  a  petition  for  man- 
damns  to  compel  the  treasurer  to  Issue  a  redemption  certificate 
from  a  sale  therefor,  when  It  Is  alleged  that  plaintiff  demanded 
of  the  treasurer  a  statement  of  the  taxes  due  upon  hie  undivided 
sixth  Interest  In  the  land,  which  was  refused,  and  that  he  ten- 
dered to  the  treasurer  the  amount  due  upon  that  Interest,  as 
near  as  he  could  ascertain  that  amount,  but,  If  there  should  bo 
more  due,  he  is  ready  and  willing  to  pay  same. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Wxixiah  O.  Chapman,  Judge.     Reversed. 


T.  0.  Abbott,  for  appellant. 
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Fremont  Campbell,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

White,  J. — This  ia  an  application  for  a  writ  of  man 
damns  against  the  treasurer  of  Pierce  county  to  require 
him  to  furnish  the  relator  with  a  statement  of  the  taxes  due 
upon  certain  premises  described  in  the  petition,  and  to 
accept  that  amount  in  satisfaction  of  said  taxes.  The  facts, 
as  shown  by  the  petition,  are  that  the  relator  is  the  owner 
of  an  undivided  one-sixth  interest  in  a  certain  tract  of  land 
in  Fierce  county  amounting  to  about  one  thousand  acres ; 
that  the  defendant  is  the  treasurer  of  Fierce  county ;  that 
certain  taxes  have  been  levied  upon  said  premises,  and  are 
now  due  and  delinquent;  that  sundry  certificates  have  been 
issued  for  said  taxes;  that  the  relator,  before  instituting 
this  proceeding,  tendered  to  the  said  treasurer  the  sum  of 
one  hundred  forty-five  and  seventeen  one-hundredths  dol- 
lars ($145.17),  the  same  being  the  amount,  as  near  as  he 
could  ascertain,  of  the  taxes  due  upon  his  interest  in  said 
premises,  and  that  said  tender  was  refused ;  that  said 
premises  are  about  to  be  sold  in  foreclosure  of  said  certifi- 
cates; and  a  restraining  order  is  asked  for.  The  prayer  is. 
that  an  order  issue  requiring  the  said  treasurer  to  furnish 
relator  with  a  statement  of  the  taxes  due  upon  his  interest 
in  said  premises,  and  accept  the  amount  so  found  to  be  due 
in  settlement  thereof,  and  issue  receipts  therefor.  Upon 
the  petition,  and  affidavit  accompanying  the  same,  a  tem- 
porary restraining  order  was  issued,  enjoining  the  sale  of 
said  premises  pending  the  further  order  of  the  court.  The 
defendant  appeared  and  demurred  to  the  petition  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Upon  the  hearing  the  court  sustained  the 
demurrer  and  dismissed  the  petition,  with  costs  to  the  de- 
fendant, from  which  order  plaintiff  has  appealed.    On  page 
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five  of  appellant's  brief  the  order  sustaining  respondent's 
demurrer  to  appellant's  petition  and  dismissing  the  pe- 
tition, with  costs  to  the  respondent,  is  expressly  assigned 
as  error.  There  is  therefore  no  merit  in  the  respondent's 
motion  to  dismiss  the  appeal  because  there  is  no  assignment 
of  error,  and  the  motion  is  therefore  denied. 

Section  82  of  the  revenue  act  as  amended  in  1899  (Law* 
1899,  p.  295)  reads,  in  part,  as  follows: 

"Any  person  desiring  to  pay  on  an  undivided  interest  in 
any  real  property  may  do  so  by  paying  to  the  county  treas- 
urer a  sum  equal  to  such  proportion  of  the  entire  taxes 
charged  on  the  entire  tract  as  interest  paid  on  bears  to  the 
whole." 

And  §  102  of  said  amended  act  (Laws  1899,  p.  298), 
providing  for  the  redemption  of  property  upon  which  cer- 
tificates of  delinquency  have  been  issued,  reads,  in  part, 
as  follows ; 

"Tenants  in  common,  or  joint  tenants,  shall  be  allowed 
to  redeem,  their  individual  interests  in  real  property  for 
which  certificates  of  delinquency  have  been  issued  under 
the  provisions  of  this  act,  in  the  manner  and  under  the 
terms  specified  in  this  section  for  the  redemption  of  real 
property  other  than  that  of  insane  persons  and  minor 
heirs." 

Section  102,  as  amended,  further  provides : 

"Real  property,  upon  which  certificates  of  delinquency 
have  been  issued  under  the  provisions  of  this  act,  may  be 
redeemed  at  any  time  before  the  issuance  of  tax  deed,  by 
payment,  in  legal  money  of  the  United  States,  to  the 
county  treasurer  of  the  proper  county,  for  the  benefit  of 
the  owner  of  the  certificate  of  delinquency  against  said 
property,  the  amount  for  which  the  same  was  sold,  together 
with  interest  at  fifteen  per  cent,  per  annum  thereon  from 
date  of  issuance  of  said  certificate  of  delinquency  until 
paid." 
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Section  111  of  the  same  act  (Laws,  1899,  p.  303),  also 
provides  that,  when  any  redemption  money  is  paid  to  the 
county  treasurer  for  the  benefit  of  the  holder  of  the  cer- 
tificate of  delinquency,  the  county  treasurer 

"Shall  immediately  indorse  upon  the  proper  records  the 
fact  that  such  taxes,  penalties,  interest  and  costs  have  been 
paid  and  the  property  therein  described  redeemed  by  said 
payment,  and  shall  deliver  to  the  person  redeeming  the 
same  a  certificate  of  redemption  therefor." 

No  argument  is  required,  in  view  of  the  foregoing  plain 
provisions  of  the  statute,  to  show  thai  the  relator  was  en- 
titled to  the  relief  demanded. 

Appellant  plainly  alleges  in  the  petition  that  he  has  de- 
manded of  the  respondent  a  statement  of  the  taxes  due 
upon  his  undivided  interest  in  the  premises,  and  that  the 
respondent  has  failed  and  refused  to  comply  with  said  de- 
mand and  that  he  has  tendered  to  the  respondent  the 
amount  which  is  duo  upon  that  interest,  as  near  as  he  can 
ascertain  that  amount,  and  that  the  respondent  lias  refused 
to  accept  it,  but  that  if  there  should  be  more  due  he  is 
ready  andwillingtopny  such  amount.  Under  the  allegations 
of  the  petition,  we  must  assume  that  the  amount  tendered 
by  the  appellant  was  the  correct  and  full  amount  due  upon 
his  undivided  one-sixth  interest  All  the  appellant  was  re- 
quired to  do  to  protect  his  interests  was  to  demand  a  state- 
ment, which  the  law  says  shall  be  furnished  him,  and, 
when  this  was  refused,  to  make  a  tender  of  the  amount  due, 
as  near  as  he  could  ascertain  that  ami.  unt. 

The  demurrer  should  have  been  overruled.  The  judg- 
ment of  the  court  below  is  reversed,  and  this  cause  is  re- 
manded for  further  proceedings  in  accord  with  the  views 
herein  expressed. 

Re  a  vis,  C.  J.,  and  Fullerton,  Anders,  Mount,  Dus- 
ii.me  and  Hadlet,  JJ.,  concur. 
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INo.  4217.    Decided  August  11,  1902.) 
Paul  &  Page,  Appellant,  v.  Mary  B.  Carxine,  Respond- 
ent. 

SPECIFIC     PERTOEJIANCE AGREEMENT     TO     LEAKE CONDITIONS      PfiEC- 

A  parol  agreement  to  lease  premises  for  a  term  to  begin  in 
the  future,  upon  the  condition  precedent  that  the  prospective 
lessee  shall  prepare  a  written  lease  for  signature  and  pay  the 
rental  In  advance,  cannot  be  specifically  enforced,  where  these 
conditions  were  not  performed  nor  tender  made,  even  though 
such  lessee  may  bave  taken  possession  of  the  premises,  if  such 
possession  was  taken  without  the  consent  or  request  of  the 
lessor. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thad  Hkston,  Judge.     Affirmed. 


Ira  A.  Town  (<7.  N.  Warner,  of  counsel),  for  appellant. 
Bates  &  Murray,  for  respondent. 

Pes  Curiam — The  appellant  sought  by  this  action  to  en- 
force the  specific  performance  of  an  alleged  oral  contract  of 
lease.  It  appears  from  the  record  lhat  the  respondent,  in 
the  spring  and  summer  of  1901,  had  in  the  course  of  con- 
struction a  house  upon  certain  land  in  the  town  of  Buckley, 
in  Pierce  county,  which  the  appellant  desired  to  lease  from 
her.  Negotiations  to  that  end  were  had  between  them  at 
various  times,  the  last  of  which  seems  to  have  occurred  on 
the  evening  of  September  4,  1901.  At  that  time  it  appears 
that  the  parties  agreed  that  a  written  lease  should  be  pre- 
pared by  the  appellant,  and  forwarded  to  the  respondent 
at  Seattle,  when  she  would  sign  the  same,  and  return  it  to 
the  appellant,  who  would  then  forward  her  the  rental 
agreed  upon  for  one  year,  namely,  $120.  The  lease  was  to 
commence  on  the  6th  of  September,  and  to  continue  for 
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one  year.  On  the  5th  the  appellant  moved  certain  of  his 
furniture  into  the  house,  but  did  not  forward  the  lease  for 
signature,  as  agreed,  nor  offer  to  pay  the  rental  agreed 
upon.  The  respondent  forthwith  caused  the  furniture  to 
be  removed,  and  thereafter  refused  to  enter  into  any  form 
of  lease  with  the  appellant  On  this  state  of  facte  appear- 
ing, the  trial  court  granted  a  nonsuit. 

We  think  there  was  no  error  in  the  ruling  of  the  court. 
The  respondent  made  no  oral  lease  of  the  premises  to  the 
appellant.  What  she  did  do  was  to  agree  to  enter  into  a 
written  lease  on  condition  that  the  appellant  would  per- 
form certain  precedent  conditions,  viz.  prepare  the  writing 
for  her  signature,  and  pay  the  rental  in  advance.  Without 
the  performance,  or  tender  of  performance,  of  these  con- 
ditions, the  appellant  has  no  standing  to  enforce  a  specific 
performance.  But,  more  than  this,  the  agreement  itself 
was  not  enforceable.  As  was  said  by  the  supreme  court  of 
Oregon: 

"We  think  that  where  one  man  agrees  by  parol  to  lease 
land  to  another  for  a  term  of  years,  to  begin  in  the  future, 
and  agrees  at  the  same  time  to  put  such  parol  contract  in 
writing,  and  no  consideration  passes  between  the  parties, 
either  party  may  disregard  the  parol  contract,  and  if  the 
lessee  go  on  the  land  at  the  commencement  of  the  term 
named  in  the  parol  agreement  without  the  request  of  the 
lessor,  his  possession  thiiB  obtained  will  not  give  him  any 
rights  under  such  parol  contract."  Pulse  v.  Homer,  8 
Ore.  251. 

Judgment  affirmed. 


WHITE   CREST   CANNING  CO.   v.   SIMS.  889 

Aug.  1902.]  Opinion  Per  Curiam. 

[No.  4812.    Decided  Align*  t  11,  1903.] 

White  Crest  Canhing  Compart,  Appellant,  v.  E.  A. 

Sims  et  al..  Respondents. 

APPEAL SUFFICIENCY    OF   BO.NO OBLIGEES. 

An  appeal  bond  Is  not  nugatory  because  It  rune  to  the  sure- 
ties on  plaintiff's  cost  bond  as  well  as  to  the  respondents,  where 
It  Is  conditioned  to  satisfy  and  perform  tbe  Judgment  on  appeal, 
and  is  therefore  ample  to  protect  the  rights  of  respondents. 

The  fact  that  an  appeal  bond  was  signed  by  one  of  the 
obligees  named  therein  would  not  render  it  void,  provided  it 
had  another  and  a  sufficient  surety  thereon. 

DISMISSAL   OF    APrEAX CESSATION    OF    COXTBOVEBSY. 

An  appeal  will  not  be  dismissed  on  the  ground  of  a  cessa- 
tion of  the  controversy,  where  the  record  merely  shows  that  the 
controversy  could  have  ceased,  not  that  it  has  actually  done  so. 

Appeal  from  Superior  Court,  Island  County. — Hon. 
George  C.  Hatch,  Judge.  Motion  to  dismiss  appeal  de- 
nied. 

Kerr  &  McCord,  for  appellant. 
A.  W.  Buddress,  for  respondents. 

Peb  Curiam. — This  is  an  appeal  from  a  judgment 
entered  in  an  action  triable  de  novo  in  this  court.  The  re- 
spondents, in  their  answering  brief,  moved  to  dismiss  the 
appeal,  and  to  strike  the  statement  of  facts  and  certain 
other  parts  of  the  record.  Subsequently,  they  noted  these 
motions  for  hearing  on  a  motion  day,  at  which  time  they 
were  heard  and  the  motions  submitted.  The  grounds  of  the 
motion  to  dismiss  are  two,  namely,  that  the  bond  is  in- 
sufficient, and  that  the  controversy  has  ceased.  The  ob- 
jections to  the  bond  are  that  it  runs  to  the  sureties  upon 
the  appellant's  (plaintiff's)  cost  bond  in  the  lower  court, 


390  WHITE   CREST   CANNING   CO.   V.   SIMS. 

Opinion  Per  Curiam.  [29  Wash. 

as  well  as  to  the  respondents ;  and  further  that  it  is  signed 
as  surety  by  one  of  the  persons  to  whom  the  bond  runs. 
These  objections  are  without  merit.  The  judgment  ap- 
pealed from,  it  is  true,  was  against  the  appellant  and  the 
sureties  on  its  cost  bond,  and  it  was  unnecessary,  for  that 
reason,  that  the  appeal  bond  should  run  to  the  sureties ;  but 
it  is  conditioned  to  satisfy  and  perform  the  judgment  of 
this  court,  and  is  therefore  ample  to  protect  the  rights  of 
the  respondents.  The  fact  that  it  runs  to  others  than  the 
necessary  obligees  does  not  render  it  nugatory  as  a  bond. 
Nor  is  it  void  because  signed  by  one  of  the  obligees  named 
therein.  We  have  held  that  a  bond  executed  by  the  parties 
against  whom  the  judgment  was  entered  was  insufficient  to 
sustain  an  appeal,  but  that  is  not  the  question  here.  There 
was  another  and  a  sufficient  surety  on  this  bond,  and  what 
we  hold  is  that  an  otherwise  valid  appeal  bond  is  not 
rendered  nugatory  merely  because  it  is  signed  by  one  who 
is  bound  by  the  judgment 

The  most  the  record  shows  on  the  second  ground  of  the 
motion  is  that  the  controversy  could  have  ceased  since  the 
taking  of  the  appeal,  not  that  it  has  actually  ceased.  This 
is  not  sufficient  to  warrant  a  dismissal.  Wood  v.  Seattle, 
23  Wash.  1  (62  Pac  135,  52  L.  R  A.  369). 

The  motion  to  strike  the  statement  and  certain  parts  of 
the  record,  as  we  are  at  present  advised,  will  not,  if  granted, 
determine  the  appeal.  We  will  not,  therefore,  at  this  time 
determine  the  questions,  but  will  consider  them  when  the 
cause  is  submitted  upon  its  merits.  The  motion  to  dismiss 
is  denied. 


STATE  EX  REL.  BOGEY  v.  NBAL.  SflJ 

Aug.  1903.]  Opinion  of  the  Court— Mount,  J. 

INo.  4322.     Decided  August  11,  1602.] 

The  State  of  Washington  on  the  Relation  of  Eliza  Dew- 
hirst  Bogey  v.  C.  H.  Neat.,  Judge  of  Superior  Court  of 
Douglas  County,  et  al. 

ADKIXIBTKATIOir      BY      BUBTI7IMO      PABTNEB AVTHOBITT      TO      BEIX 

nun. 

Under  Bal.  Code,  J  6190,  which  authorizes  a  surviving  part- 
ner to  administer  upon  the  partnership  estate,  pay  the  liabil- 
ities, settle  the  business  and  transfer  the  Interest  remaining 
to  the  executor  or  general  administrator,  such  surviving  part 
ner  is  empowered  to  treat  the  partnership  realty  aa  personalty 
and  dispose  of  it  In  the  same  way  for  the  purpose  of  paying 
debts  and  adjusting  partnership  tights,  without  the  necessity 
of  making  the  showing  required  of  an  executor  or  administrator 
In  order  to  authorise  the  latter  to  sell  real  estate. 

Original  Application  for  Prohibition. 

Shepard  &  Lyter,  for  relator. 

R.  W.  Starr,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Upon  the  application  of  relator,  a  tempo- 
rary writ  of  prohibition  was  issued,  prohibiting  respond' 
ents  from  confirming  a  sale  of  real  estate  sold  under  the 
order  of  the  court  commissioner  in  Douglas  county.  Upon 
the  return  day  of  the  temporary  writ,  respondents  ap- 
peared, and  filed  a  return  to  the  show-cause  order,  and  a 
brief  in  support  thereof.  The  facts,  as  they  appear  from 
the  petition  and  return  thereto,  are  substantially  as  fol- 
lows: 

On  the  19th  day  of  December,  1901,  George  Dewbirst, 
a  resident  of  Douglas  county,  died  intestate  in  said  county, 
leaving  an  estate  therein  consisting  of  real  and  personal 
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property,  a  portion  of  which  belonged  to  him  individually, 
and  a  portion  belonged  to  a  copartnership,  consisting  of 
deceased  and  one  E.  R.  Tyler,  known  as  Tyler  &  Dew- 
hirst  ;  that  thereafter  E.  R.  Tyler,  the  surviving  partner, 
upon  due  application,  was  appointed  administrator  of  the 
partnership  estate,  and  one  Adam  Thompson  was  duly 
appointed  administrator  of  the  individual  estate;  that 
thereafter  the  administrator  of  the  partnership  estate 
filed  a  petition  in  the  superior  court  of  Douglas  county, 
showing  that  the  personal  estate  of  the  copartnership  of 
Tyler  &  Dewhirst  was  of  the  value  of  $1,321.50,  no  part 
of  which  had  been  sold;  that  the  petitioner  was  unable  at 
that  time  to  state  the  amount  of  the  partnership  debts, 
but  that  the  same  amounted  to  more  than  $350 ;  that  the 
partnership  real  estate  consisted  of  two  quarter  sections 
of  land,  describing  them,  which  were  appraised,  and  were 
of  the  value  of  $2,600 ;  that  the  9aid  real  property  was  not 
susceptible  of  division,  and  that  in  order  to  make  a  division 
of  the  interests  of  the  respective  members  of  the  late  firm, 
so  that  the  affairs  of  the  late  partnership  of  Tyler  k  Dew- 
hirst  might  be  closed  up,  it  was  necessary  that  the  whole 
of  the  real  estate  be  Bold.  Thereafter,  upon  a  hearing,  at 
which  the  above  facts  were  found,  an  order  of  sale  of  the 
real  estate  was  regularly  made,  and  the  sale  took  place. 
It  is  to  prevent  a  confirmation  of  this  sale  tliat  this,  writ 
is  sought,  upon  the  ground  that  the  court  had  no  juris- 
diction to  order  the  sale.  This  question  of  jurisdiction  is 
the  only  one  presented  in  the  case. 

Section  6190,  Bal.  Code,  provides  that  if  the  surviv- 
ing partner  apply  therefor  within  five  days  from  the  fil- 
ing of  an  inventory  by  the  general  administrator,  he  is 
entitled  to  the  administration  of  the  partnership  estate, 
''and  his  powers  and  duties  extend  to  the  settlement  of  the 
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partnership  business  generally,  and  the  payment  or  trans- 
fer of  the  interest  of  the  deceased  in  tlie  partnership  prop- 
erty remaining  after  the  payment  or  satisfaction  of  the 
debts  and  liabilities  of  the  partnership,  to  the  executor  or 
general  administrator.  ...  In  the  exercise  of  his 
powers  and  the  performance  of  his  duties,  the  administra- 
tor of  the  partnership  is  subject  to  the  same  limitations 
and  liabilities,  and  control  and  jurisdiction  of  the  court, 
as  a  general  administrator."  This  statute  does  not  under- 
take to  change  the  role  as  to  the  status  of  partnership 
real  estate,  but  gives  the  surviving  partner  general  power 
over  the  partnership  property  in  the  settlement  of  the 
partnership  business.  Such  partner  is  subject  to  the  same 
limitations  and  liabilities  and  control  by  the  court  as  a 
general  administrator.  In  equity  real  property  belonging 
to  the  partnership  is  regarded  as  personal  estate,  so  far  ag 
the  payment  of  debts  and  the  adjustment  of  partnership 
rights  are  concerned.  Dupuy  v.  Leavenworth,  17  Gal.  263 ; 
Shanks  v.  Klein,  104  U.  S.  IS ;  Burchinell  v.  Koon,  8  Cola 
App.  463  (46  Pae.  932).  Under  this  statute,  therefore, 
the  administrator  of  the  partnership  estate  may  sell  and 
transfer  the  partnership  real  estate,  for  the  purpose  of  pay- 
ing debts  and  adjusting  partnership  rights,  by  the  same 
authority  that  he  may  sell  personal  property.  It  is  not 
necessary  that  he  make  the  showing  required  of  a  general 
administrator  to  sell  individual  real  estate.  A  showing 
that  a  sale  was  necessary  to  pay  debts  or  to  adjust  partner- 
ship rights  is  sufficient. 

In  this  case  the  court  found,  upon  a  hearing  after  notice, 
that  the  partnership  real  property  was  not  susceptible  of 
division  between  the  surviving  partner  and  the  general 
administrator  or  the  heirs,  and  that  it  was  necessary  to 
make  a  sale  thereof,  in  order  to  make  distribution  of  the 
partnership  estate.     Under  these  circumstances,  the  court 
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had  jurisdiction  to  order  the  sale.    The  writ  will  therefore 
be  denied,  with  costs  against  relator. 

Reavis,  C.  J.,  and  Anders,  Fuixebton,  White,  Ddn- 
mab  and  HadIey,  JJ.,  concur. 


[No.  4342.    Decided  Auguet  11.  1902.] 
In  the  Matter  of  the  Estate  of  John  H.  Lahona,  Deceased. 

APPEALABLE  OBDER  —  REFUSAL  TO  VACATE  JUDGMENT. 

An  order  refusing  to  vacate  a  Judgment  Is  appealable,  bo  as 
to  bring  up  for  review  that  part  of  the  case  seeking  a  vacation. 


A  general  motion  to  dismiss  an  appeal  from  both  the  judg- 
ment In  a  cause  and  from  an  order  refusing  to  vacate  the  judg- 
ment, on  the  ground  that  the  appeal  was  not  taken  in  time,  will 
be  denied,  when  there  Is  no  question  as  to  the  appeal  from  the 
order  being  within  due  time. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
George  W.  Belt,  Judge.  Motion  to  dismiss  appeal  de- 
nied. 

Happy  &  Hindman,  for  appellant. 

Merritt  &  Merritt  and  Eugene  Miller,  for  respondents. 

Peb  Curiam. — On  April  23,  1902,  the  superior  court  of 
Spokane  county  entered  a  judgment  and  decree  in  the 
above  entitled  estate,  approving  the  final  account  of  the 
administrator  thereof,  and  ordering  and  directing  a  dis- 
tribution of  the  property  in  the  hands  of  the  administrator ; 
further  ordering  "that  upon  the  presentation  to  this  court 
of  all  of  the  receipts  for  the  above  and  foregoing  amounts, 
aB  herein  provided  and  ordered  paid  and  distributed,  said 
administrator  shall  be  finally  discharged  from  any  further 
duties  as  such  administrator  of  said  estate,  and  said  ad- 
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ininiatrator  and  his  bondsmen  shall  be  fully  discharged  and 
released  from  any  and  all  liability  on  account  of  said  ad- 
ministration of  said  estate."  On  April  28th  Emma  N. 
Lamona,  a  beneficiary  of  the  estate,  through  her  counsel, 
moved  to  set  aside  the  judgment  and  decree,  which  motion 
was  heard  on  May  3,  1902,  the  same  being  a  regular  law 
day.  The  court  took  the  motion  under  advisement,  finally 
overruling  it  on  June  2,  1902.  On  June  5th,  the  dis- 
tributee duly  appealed  from  the  order  refusing  to  vacate 
the  judgment  and  from  the  judgment  itself,  perfecting  her 
appeal  in  due  time.  The  administrator  and  certain  of  the 
distributees  move  to  dismiss  the  appeal,  on  the  ground  tliat 
it  is  not  taken  in  time.  The  motion  is  general,  and  goes 
to  the  entire  appeal.  We  think  the  motion  must  be  de- 
nied. Plainly,  under  the  statute  and  under  the  repeated 
decisions  of  this  court,  the  order  refusing  to  vacate  the 
judgment  is  appealable,  and  that  this  part  of  the  case  is 
before  this  court.  Ohezum  v.  Claypool,  22  Wash.  498  (61 
Pac  157,  79  Am.  St.  Eop.  955) ;  McCord  v.  McCord,  24 
Wash.  529  (64  Pac.  748)  J  Wilson  v.  Seattle  Dry  Dock, 
etc.,  Co.,  26  Wash.  297  (66  Pac.  384). 

The  question  -whether  the  appeal  brings  up  for  review 
the  main  judgment  and  decree  will  be  reserved  until  the 
final  hearing  of  the  cause. 

Motion  denied. 


[NO.  4194.     Decided  Angnnt  19,  1002.] 

George  E.  Maris,  Respondent,  v.  James  M.  Clevexger 
et  al.,  Appellants. 

APPEAL —  EBBOB    IN    OVBBBCLINO       DEMOHHER  —  EFFECT      OF      SUBSE- 
QUENT  AMENDMENT    OF    COMPLAINT. 

Error,  if  any,  in  overruling  a  demurrer  to  a  complaint  will 
not  be  considered  on  appeal,  where  the  alleged  defect  has  been 
obviated  by  the  amendment  of  the  complaint  on  the  trial. 
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LOGT.USU     LtENS ENFORCEMENT AMENDMENT     OF     COMPLAINT     Am) 

Under  Bal.  Code,  55  5942,  5944,  which  provide  that  amend 
menta  to  pleadings  In  actions  to  enforce  logging  liens  shall  be 
liberally  allowed,  and  that  no  mistake  or  error  fn  the  statement 
of  the  demand  shall  Invalidate  the  Hen,  unless  made  with  Intent 
to  defraud,  the  complaint,  and  tile  notice  of  lien  made  a  part 
thereof,  may  be  amended  upon  the  trial  of  the  action  so  as  to 
show  that  the  claim  of  lien  was  for  logs  cut  within  eight  mouths 
prior  to  filing  the  Hen,  Instead  of  within  nine  months  prior 
thereto,  as  the  original  complaint  and  claim  had  erroneously 
alleged. 

Under  Bal.  Code,  II  5942,  6944,  permitting  amendment*)  and 
declaring  that  unintentional  errors  in  lien  claims  should  not 
invalidate  same,  the  right  of  Hen  would  not  be  destroyed  by  the 
mingling  of  non-ltenable  with  llenable  claims. 

SAME WAIVES  OF  I.IKV  DT  CONTRACT. 

A  contract  between  the  owner  of  land  and  other  parties  for 
logging  same  would  not  constitute  a  waiver  of  the  owner's  right 
of  lien  upon  the  logs  cut,  by  reason  of  provisions  in  the  con- 
tract that  the  loggers  were  given  a  certain  time  to  log  the 
land,  within  which  time  they  were  to  run  the  Umber  out 
by  way  of  the  river  to  some  reliable  mill  or  lumber  company 
on  Oray's  Harbor  and  market  the  same  within  a  reasonable  time, 
leaving  with  the  purchaser  of  such  logs  the  stumpage  agreed 
upon,  since  there  Is  nothing  In  such  provision  to  the  effect  that 
the  owner  agreed  not  to  look  for  his  pay  until  the  logs  were  sold 
nor  anything  else  negativing  the  Intention  of  the  owner  to  claim 
a  lien   (Anderson  v.   Tinglev,  24  Wash.  637,  distinguished). 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Mason  Irwin,  Judge.    Affirmed. 

JJ*.  II.  Abel  and  A.  M.  Abel,  for  appellants. 
J.  A.  Hutcheaon,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  respondent  and  the  appellant  entered 
into  the  following  written  contract : 
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"This  agreement,  made  and  entered  into  this  the  third 
day  of  April,  1898,  by  and  between  G.  R.  Maris,  party  of 
the  first  part,  and  James  Clevenger  and  H.  M.  Brummett, 
co-partners  as  Clevenger  &  Brummett,  parties  of  the 
second  part,  all  of  Satsop,  Chehalis  county,  Washington, 
Witnesseth:  That  for  and  in  consideration  of  the 
payments,  specifications,  and  agreements  hereinafter 
named  to  be  faithfully  performed  and  paid  by  the  naid 
second  parties: 

"The  first  party  hereby  sells,  transfers,  and  seta  over  to 
the  second  parties  all  the  timber  on  the  North  East  J  of  the 
North  East  i  and  the  East  half  of  the  North  West  }  of 
the  North  East  £  of  section  15,  township  18  North,  range 
7  West,  Willamette  Meridian,  except  the  part  that  elopes 
toward  the  gulch  running  east  and  west  near  the  south  line 
of  above  described  land,  that  shall  be  cut  and  put  into  the 
Satsop  river  within  one  year  next  after  the  date  of  this 
agreement.  The  second  parties  hereby  agree  that  as  con- 
sideration of  the  sale  of  the  above  named  timber  that  they 
will  put  the  said  timber  into  the  Satsop  river,  brand  all 
legs  so  taken  from  the  said  land  with  the  brand  '32',  that 
they  will  run  the  said  timber  out  of  the  Satsop  river  and 
to  some  reliable  mill  or  lumber  company  on  Gray's  Har- 
bor, and  there  sell  the  same  logs  as  soon  as  practicable, 
and  that  they  will  leave  with  the  purchaser  or  purchasers 
of  the  said  logs  the  sum  of  seventy-five  cents  (75c)  per 
thousand  feet  for  all  logs  sold  for  less  than  five  dollars 
per  thousand  and  the  sum  of  one  dollar  per  thousand  for 
all  logs  sold  for  five  (5)  dollars  or  more  per  thousand 
feet,  subject  to  the  order  of  George  B.  Maris,  party  of  the 
first  part  herein.  Second  parties  hereby  agree  that  if 
any  help  is  employed  in  any  manner  in  the  cutting  or 
marketing  said  logs,  whereby  any  right  is  created  to  a  lien 
against  said  logs  or  timber  for  labor,  that  they  the  second 
parties  will  compel  the  help  so  employed  to  sign  a,  waiver 
of  all  right  to  lien  on  the  said  logs  or  timber  until  the  said 
stumpage  is  secured  by  the  party  of  the  first  part,  and  the 
party  of  the  first  part  shall  have  the  right  to  dictate  the 
terms  of  the  said  waiver  of  labor  lien  right.  The  failure 
on  the  part  of  the  second  parties  to  perform   all  their 
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agreements  herein  stated  shall  be  authority  for  the  cancel- 
lation of  this  agreement  by  the  first  party. 

"In  Witness  Whereof  we,  the  first  and  second  parties, 
have  hereunto  set  our  hands  the  day  and  year  first  above 
written. 

"George  R.  Maris,  party  of  the  first  part;  J.  M.  Clev- 
enger, H.  M.  Brummett,  parties  of  the  second  part.  Clev- 
enger and  Brummett  are  to  have  until  December  25,  1899, 
to  log  on  the  above  land.  Geohge  B.  Maris." 

The  complaint  in  this  action  was  filed  in  the  superior 
court  in  Chehalis  county  February  5,  1900.  The  suit  was 
originally  against  the  appellants  and  the  Anderson  &  Mid- 
dleton  Lumber  Company,  a  corporation.  The  complaint, 
besides  the  formal  allegations  of  the  partnership  of  appel- 
lants and  organization  of  said  corporation,  alleged  the 
ownership  of  the  land  described  in  the  contract  to  be  in 
plaintiff,  and  then  alleged : 

"That  on  or  about  the  third  day  of  April,  1898,  plaintiff 
and  said  defendants,  Clevenger  &  Brummett,  entered  into 
an  agreement  whereby  and  by  the  terms  of  which  plaintiff 
permitted  said  Clevenger  &  Brummett  to  go  upon  bis 
said  land  and  cut  thereon  saw  logs  and  remove  the  same 
to  market,  for  which  privilege  said  last  named  defendants 
were  by  the  terms  of  said  agreement  to  pay  plaintiff 
the  agreed  price  of  one  dollar  per  thousand  feet,  as  stump- 
age,  on  all  logs  sold  for  five  dollars  per  thousand  feet  and 
at  the  rate  of  seventy-five  cents  per  thousand  feet  on  all 
said  logs  so  cut  on  said  land  and  sold  for  less  than  five 
dollars  per  thousand  feet,  and  to  use  due  diligence  in 
taking  said  logs  to  market  and  leave  said  stumpage  at 
the  mills  where  and  when  said  logs  were  sold  for  payment 
by  such  mills  to  plaintiff. 

"That  pursuant  to  said  agreement  said  defendants, 
Clevenger  &  Brummett,  entered  upon  said  land  and  cut 
end  removed  therefrom  saw  logs  amounting  in  quantity 
to  three  hundred  seventy  thousand  (370,000)  feet  board 
measure  and,   as  plaintiff  is  informed  and  believes  and 
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therefore  alleges,  sold  ail  of  said  logs  at  the  mills  for  the 
sum  of  five  dollars  per  thousand  feet  board  measure ;  and 
plaintiff  alleges  that,  if  any  of  said  logs  'were  not  sold 
by  said  defendants  prior  to  this  date,  it  was  owing  to  the 
negligence  of  said  defendants  in  marketing  the  same: 
and  there  became  due  and  owing  from  said  defendants, 
Clevenger  &  Brummett,  as  said  stumpage  the  Bum  of 
three  hundred  and  seventy  dollars  for  said  logs  which 
said  defendants  ceased  to  remove  from  said  land  and  cut 
on  the  0th  day  of  May,  1899,  and  were  cut  and  removed 
from  said  land  within  eight  months  next  prior  to  said  date, 
no  part  of  which  sum  has  been  paid  to  plaintiff  by  said 
defendants,  nor  by  any  mill,  except  the  sum  of  $196.  S3 
and  there  is  now  due  and  owing  to  plaintiff  from  said  de- 
fendants, Clevenger  &  Brummett,  the  sum  of  one  hun- 
dred and  seventy-three  and  15-100  ($173.15)  dollars, 
though  plaintiff  has  often  demanded  said  sum  from  said 
defendants  and  from  the  mills  where  said  logs  were 
sold.  All  of  said  logs  were  marked  thus  before  being  re- 
moved from  said  land:  'J"2,'  known  as  J2  brand  and 
were  the  only  logs  in  said  county  so  branded. 

"That  on  the  fifth  day  of  June,  1899,  and  within  thirty 
days  from  and  after  the  time,  when  defendants,  Cleven- 
ger &  Brummett,  ceased  to  cut  and  remove  said  logs  on 
said  land,  plaintiff  filed  for  record  with  the  county  aud- 
itor of  said  Chehalis  county,  state  of  Washington,  in 
which  said  logs  were  located,  and  cut,  a  statement  of  his 
said  demand  for  said  stumpage  and  the  amount  thereof, 
after  deducting  all  just  credits  and  offsets,  with  the  name? 
of  said  defendants  with  whom  said  agreement  for  the 
cutting  of  said  logs  was  made,  and  the  terms  and  con- 
ditions of  said  contract  or  agreement,  and  a  description 
of  said  logs  to  he  charged  with  his  lien  sufficient  for  iden- 
tification with  reasonable  certainty,  which  claim  is  verified 
by  the  oath  of  plaintiff  to  the  effect  that  he  believed  the 
same  to  be  true,  and  which  said  statement  and  claim  of  lien 
was  thereafter  duly  recorded  in  Volume  5  of  Lien  Record, 
atpages624-5,in  the  office  of  said  auditor,  and  the  period  of 
eight  calendar  months  since  the  filing  of  said  lien  will  ex- 
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pire  and  plaintiff  will  lose  his  right  of  lien  unless  civil 
action  is  commenced  at  this  date,  a  copy  of  which  said  lien 
notice  is  hereto  attached,  marked  'Exhibit  A,'  and  made  h 
part  of  this  complaint," 

"EXHIBIT  A. 
"Notice  is  hereby  given  that  George  E.  Maris,  of  Che- 
halis  county,  state  of  Washington,  claims  a  lien  upon  a 
lot  of  fir  and  cedar  saw  logs  being  about  20,000  feet  of 
cedar  and  160,000  feet  of  fir  logs  which  were  cut  in  Che- 
halis  county,  and  are  marked  thus  (J2,'  and  are  now  lying 
in  the  Satsop  river  and  in  the  Chehalis  river  and  in  the 
Chehalis  Boom  Co.'s  boom  in  said  river  and  at  the  mill 
booms  of  West  &  Slade,  at  Aberdeen,  and  Anderson  &  Mid- 
dleton,  at  Aberdeen,  and  at  Lewis'  mill,  in  Johns  river, 
for  stumpage  upon  said  logs;  that  the  name  of  the  owner 
of  said  logs  is  James  Clevenger  and  H.  M.  Bmmmett. 
That  affiant  and  claimant  is  the  owner  of  N,  E.  J  of  section 
15,  township  18  North,  of  range  7  West,  Chehalis  coun- 
ty, state  of  Washington  and  the  said  James  Clevenger  and 
H.  il.  Brnmmett  agreed  to  pay  said  claimant  the  sum  of 
$1.00  per  M.  feet  if  3aid  logs  sold  for  $5.00  per  M.  feet 
at  the  mills  when  delivered  thereat  and  in  case  said  logs 
sold  for  less  than  $5.00  per  M.  ft.  at  the  mills  them  the 
sum  of  seventy-five  cents  per  M.  feet  stumpage 
should  bo  paid  to  said  claimant;  that  said  Clevenger  and 
H.  M.  Brnmmett  have  cut  from  said  land,  in  pursuance 
of  said  agreement,  about  370,000  feet  of  fir  and  cedar  logs 
nnd  that  said  agreement  was  entered  into  between  said 
parties  between  the  1st  day  of  March,  1898,  and  the  6th 
day  of  May,  1899,  and  said  logs  were  cut  and  removed 
from  said  land  between  said  dates  and  30  days  has  not 
elapsed  since  the  last  of  said  logs  were  cut  and  removed 
from  said  land;  that  the  claimant's  demand  for  stumpage 
upon  said  logs  is  $370 ;  that  no  part  thereof  has  been  paid 
except  the  sum  of  $190,  being  at  the  rate  of  $1.00  per  M. 
stumpage  for  logs  already  sold  and  delivered,  and  there  is 
now  due  and  remaining  unpaid  thereon,  after  deducting  all 
just  credits  and  offsets,  the  sum  of  $180,  in  which  amount 
he  claims  a  lien  upon  said  logs,  being  all  the  logs  put  in 
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tinder  said  brand  by  said  James  Clevenger  and  II.  M. 
Brummett." 

There  was  a  further  allegation  that  the  Anderson.  & 
Middle  ton  Lumber  Company  had  eloigned  and  rendered 
impossible  of  identification  a  certain  quantity  of  the  logs, 
and  also  an  allegation  as  to  the  value  of  the  attorney's  fee. 
At  the  time  the  suit  was  brought,  the  Anderson  &  Mid- 
dleton Lumber  Company  held  the  proceeds  of  certain  logs 
which  had  been  cut  upon  said  land  under  said  contract. 
Afterwards  by  stipulation  of  the  parties  this  lumber  com- 
pany deposited  in  the  registry  of  the  trial  court  the  Bum  of 
$147.18  to  abide  the  result  of  this  action  between  the  re- 
spondent and  the  appellants,  and  by  stipulation  was  re- 
lieved from  any  further  liability.  On  the  trial,  and  after 
the  issues  had  been  made,  and  after  a  demurrer  to  the  com- 
plaint had  been  overruled,  the  court  permitted  the  respond- 
ent, over  the  objections  of  the  appellants,  to  amend  the 
complaint  by  adding  in  lieu  of  the  words  "said  date,"  in 
paragraph  five,  the  words  "June  5,  189S,"  and  also  at 
the  same  time,  over  like  objections,  to  amend  the  lien  no- 
tice by  adding  after  the  word  "dates"  the  words  "and  with- 
in eight  months  next  prior  to  the  date  hereof."  The  pray- 
er of  the  complaint  is  for  foreclosure  of  the  Hen,  attorney's 
fee,  etc.  To  the  complaint  a  demurrer  by  the  appellants 
was  interposed  and  overruled.  The  appellants  denied  the 
4th,  5th,  and  6th  paragraphs  of  the  complaint  and  the 
reasonableness  of  the  attorney's  fee,  and  practically  all  the 
allegations  of  the  complaint  except  the  making  of  the  con- 
tract. The  appellants  also  pleaded  a  counterclaim  to  the 
effect  that  their  contract  with  Maris  was  to  cut  timber 
from  his  lands  according  to  certain  lines  and  boundaries 
indicated  by  him  to  them ;  that  they  cut  the  timber  accord- 
ing to  such  lines  and  boundaries,  and  that  they  and  Maris 

26—28  Wub. 
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were  afterwards  sued  by  one  Schafer,  the  owner  of  the  ad- 
joining land,  for  trespass,  in  cutting  timber  over  the  boun- 
dary lines ;  that  they  notified  Maris  to  defend  said  action, 
and  that  he  failed  to  do  so,  but  interposed  a  defense  upon 
Ins  own  behalf,  whereupon  Bruinmett  and  Clevenger,  for 
themselves,  defended  the  action;  that  a  jury  trial  was  had, 
and  a  verdict  rendered  against  Maris,  Bruinmett,  and 
Clevenger;  that  judgment  was  rendered  thereon  in  the 
sum  of  $138.50,  which  Maris  afterwards  paid,  and  duly 
filed  with  the  clerk  a  notice  of  contribution  and  subroga- 
tion against  Bruinmett  and  Clevenger  in  the  sum  of  two- 
thirds  that  amount,  or  $92.33,  and  held  the  same  as  a  judg- 
ment against  them ;  that  their  expenses  of  defending  the 
Schafer  suit  amounted  to  the  sum  of  $100;  and  they 
ask  to  be  allowed  each  of  said  sums  as  a  credit  against  said 
stumpage  lien,  and  also  prayed  that  Maris  be  adjudged 
estopped  to  enforce  said  lien  because  of  the  prosecution  of 
the  subrogated  judgment  against  them,  the  same  being  an 
independent  remedy  for  the  same  debt.  The  reply  admit- 
ted the  Schafer  suit,  but  denied  that  the  logs  were  cut  on 
boundaries  pointed  out  by  respondent,  and  admitted  Maris 
held  the  subrogated  judgment  against  these  appellants. 

The  first  assignment  of  error  is  in  overruling  the  demur- 
rer to  the  complaint.  The  specific  objections  to  the  suf- 
ficiency of  the  complaint  insisted  upon  by  the  appellants 
are  as  follows : 

"1.  It  does  not  appear  what  logs  were  cut  within  the 
right  months  next  prior  to  the  filing  of  the  lien  claim. 

"2.  It  is  hence  impossible  to  ascertain  the  amount  for 
which  Maris  could  claim  a  lien. 

"3.  It  is  hence  impossible  to  ascertain  upon  what  logs 
Maris  could  claim  a  lien. 

"4.     The  lien  notice  as  pleaded  was  fatally  defective. 

"5.  The  stumpage  contract  pleaded  negatived  the  ex- 
istence of  a  lien. 
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"6.  The  complaint  does  not  show  appellants  failed  to 
leave  the  stumpage  at  the  mills." 

The  appellants  argue  that  the  complaint  is  fatally  de- 
fective in  that  it  shows  that  the  cutting  was  terminated  on 
May  6,  1899,  and  that  the  logs  were  cut  and  removed 
from  said  land  within  eight  months  prior  to  said  date,  and 
the  complaint  shows  that  the  lien  notice  was  filed  on  June 
5th,  or  the  thirtieth  day  after  the  cutting  terminated.  In 
other  words,  the  complaint  asserted  a  lien  for  nine  months, 
whereas  the  statute  gives  a  lien  for  only  eight  months.  The 
court  on  the  trial  allowed  the  complaint  and  the  lien  notice 
which  was  a  part  of  the  complaint  to  be  amended  in  a  man- 
ner showing  that  the  logs  on  which  the  lien  was  claimed 
were  cut  within  eight  months  next  prior  to  the  filing  of  the 
lien.  The  trial  was  on  this  amended  complaint.  Even 
if  the  court  was  in  error  in  overruling  the  demurrer  to 
the  original  complaint,  we  will  not  now  consider  the  same, 
because  the  necessity  for  so  doing  has  been  obviated  by 
the  amendments.  The  amended  complaint  undoubtedly 
states  a  cause  of  action.  It  shows  that  370,000  feet  of  logs 
were  cut  and  removed  from  the  land,  and  that  such  re- 
moval ceased  on  May  6,  1899,  and  that  the  lien  was 
claimed  for  all  logs  removed  within  eight  calendar  months 
nest  prior  to  the  5th  of  June,  1899, — the  date  of  filing  the 
lien.  A  balance  of  $178  was  claimed  on  account  of  this 
lien.  The  lien  notice  required  by  §  5936,  Bal.  Code,  is  not 
required  to  state  when  the  cutting  or  the  removal  of  the 
timber  was  commenced.  It  is  sufficient  if  it  appears  that 
the  logs  upon  which  the  lien  is  claimed  were  cut  during 
the  eight  months  next  preceding  the  filing  of  the  notice. 
It  is  further  provided  that: 

"No  mistake  or  error  in  the  statement  of  the  demand. 
or  of  the  amount  of  credits  and  offsets  allowed,  or  of  the 
balance  asserted  to  be  due  to  claimant,  nor  in  the  deserip 
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tion  of  the  property  against  which  the  claim  is  filed,  shall 
invalidate  the  lien,  unless  the  court  finds  that  such  mistake 
or  error  io  the  statement  of  the  demand,  credits  and  off- 
nets  or  of  the  balance  due  was  made  with  intent  to  de- 
fraud, or  the  court  shall  find  that  an  innocent  third  party 
without  notice,  direct  or  constructive,  has,  since  the  claim 
was  filed,  become  the  bona  fide  owner  of  the  property 
liened  upon,  and  that  the  notice  of  claim  was  bo  deficient 
that  it  did  not  put  the  party  upon  further  inquiry,  in  any 
manner."    §  5944,  Bal  Code. 

The  issues  in  this  action  upon  which  the  findings  were 
made  and  judgment  rendered  were  on  the  allegations  in  the 
amended  complaint,  and  was  between  the  respondent,  who 
owned  the  land,  and  the  appellant,  who  removed  the  tim- 
ber therefrom.     No  third  parties  are  affected. 

"If  the  defendant  or  defendants  appear  in  a  suit  to  en- 
force any  lien  provided  by  this  chapter  he  or  they  shall 
make  their  answer  on  the  merits  of  the  complaint,  and 
any  motion  or  demurrer  against  the  Baid  complaint  must 
be  filed  with  the  answer ;  and  no  motion  shall  he  allowed 
to  make  complaint  more  definite  and  certain,  if  it  appear 
to  the  court  that  the  defendant  or  defendants  have  or 
should  have  knowledge  of  the  facts,  or  that  it  can  be  made 
more  certain  and  definite  by  facts  which  will  appear  neces- 
sarily in  the  testimony ;  but  the  case,  unless  the  court  sus- 
tains the  demurrer  to  the  complaint,  shall  be  heard  on  the 
merits  as  speedily  as  possible,  and  amendments  of  the 
pleadings,  if  necessary,  shall  be  liberally  allowed."  §  5942, 
Bal.  Coda 

Under  this  section  and  §  5944,  supra,  the  court  had 
the  right  to  permit  the  amendments.  The  present  law 
relative  to  liens  on  logs,  spars,  etc.,  was  amended  in 
1893.  The  case  of  Dexter  Horion  &  Co.  v.  Sparhnan-, 
2  Wash.  165  (25  Pac.  1070),  cited  by  appellants,  which 
held  that  the  mingling  of  a  lienable  with  a  non-lienable 
claim  destroyed  the  lien,  was  decided  in  1891,  and  under 
the  law  as  it  then  existed.     2io  provision  was  made  in  the 
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then  existing  law  touching  errors  and  for  amendments, 
aa  in  §§  5942  and  5044,  supra.  See,  also,  Powell  v.  Nolan. 
27  Wash.  318  (67  Pac.  712).  Under  the  contract  the 
appellants  had  until  December  25,  1899,  to  log  the  land. 
They  were  to  run  the  timber  out  by  way  of  the  Satsop 
river  to  some  reliable  mill  or  lumber  company  on  Gray's 
Harbor,  and  within  a  reasonable  time  market,  the  same. 
They  further  agreed  to  leave  with  the  purchaser  of  the 
logs  the  stumpage  agreed  upon.  Under  this  agreement 
the  appellants  could  pay  the  stumpage  directly  to  the  re- 
spondent, or  if  they  did  not  do  that  they  were  to  leave 
the  amount  with  the  purchaser.  In  Anderson  v.  Tingley, 
24  Wash.  537  (64  Pac.  747,  85  Am.  St.  Rep.  959),  the 
lien  claimant  contracted  that  he  was  not  to  receive  pay 
for  his  services  until  the  defendant  had  sold  the  logs  and 
received  the  pay  from  the  mill.  There  ib  no  such  contract 
in  the  case  at  bar.  It  is  true  that  provision  is  made  for 
the  stumpage  money  being  left  for  the  respondent  at  the 
mill  where  the  logs  may  he  sold.  But  the  respondent  did 
not  agree  not  to  look  for  his  pay  until  the  logs  were  sold. 
When  the  logs  were  sold  the  mill  became  the  agent  of  the 
respondent  to  the  extent  that  the  stumpage  might  be  left 
there  for  hiin.  The  meaning  of  the  term  in  the  contract^ 
"and  there  sell  the  same  logs  as  soon  as  practicable,"  when 
we  consider  the  evidence,  is  plain.  The  logs  could  If  taken 
to  the  market  only  at  certain  seasons  of  the  year,  when  the 
water  was  up  in  the  river.  There  is  nothing  in  the  con- 
tract now  under  consideration,  as  there  was  in  the  con- 
tract in  Anderson  v.  Tingley,  supra,  negativing  the  inten- 
tion of  the  respondent  to  claim  a  Hen,  and  that  iB  the  con- 
trolling reason  for  the  decision  in  Anderson  v.  Tingley. 

The  second  assignment  and  third  assignment  of  error  is 
permitting  the  amendments  already  mentioned.  Under 
the  statute,  as  we  have  already  said,  they  were  proper,  and 
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lie  record  fails  to  show  any  abuse  of  discretion  in  allowing 
them.  The  next  error  assigned  is  in  not  finding  certain 
facte  as  proposed  by  appellants,  and  in  finding  the  follow- 
ing fact: 

"That  pursuant  to  said  agreement  defendants  Cleven- 
ger  &  Brummett  entered  upon  said  land  and  cut  and  re- 
moved a  large  number  of  saw  logs  therefrom  and  also  cut 
and  removed  a  large  number  of  logs  from  the  adjoining 
land  belonging  to  one  Peter  Schafer  and  Marie  Schafer. 
Said  logs  being  cut  from  said  Schafer's  adjoining  land 
by  the  mistake  of  the  defendants  and  not  owing  to  any  rep- 
resentations of  plaintiff  as  to  the  line  of  his  said  land, 
and  tlittt  defendants  so  cut  and  removed  from  plaintiff's 
said  land  222,000  feet  of  logs,  which  were  sold  at  the  rate 
of  $5.00  per  thousand  feet  of  logs  by  defendants  and  that 
according  to  said  agreement  there  became  due  from  de- 
fendants to  plaintiff  for  Baid  logs  removed  from  said 
above  described  lands  the  sum  of  $220.50,  no  part  of 
which  has  been  paid  to  plaintiff  by  defendants,  except  the 
sum  of  $196.85,  and  there  is  still  remaining  a  balance  due 
plaintiff  from  defendants  of  $23.65,  and  that  said  logs 
so  cut  were  marked  and  branded  thus:  'J2'  and  were  the 
only  logs  in  said  county  so  branded," — and  in  find- 
ing that  the  lien  notice  was  filed,  and  that  $40  was  a  rea- 
sonable attorney's  fee.  The  findings  made  by  the  court 
are  fully  sustained  by  the  evidence,  as  we  view  the  same. 
We  also  think  the  court  was  justified  in  refusing  to  find 
in  favor  of  the  appellants  on  the  issues  presented  under 
the  counterclaim  pleaded  as  a  separate  defense.  The  evi- 
dence did  not  sustain  the  proposed  findings. 

The  judgment  of  the  court  is  therefore  affirmed. 

Reavis,  C.  J.,  and  Anders,  Mount,  Dunbar  and  Had- 
ley,  33.,  concur. 
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E.  A.  Hesseltine,  Appellant,  v.  Tows  op  Wilbvb  et  al., 
Respondents. 


SPECIAL    ELECTIONS BTATUTOBY    NOTICE DIBZOTOBY    PROVISIONS. 

An  election  for  the  purpose  of  authorizing  a  town  to  Issue 
bonds  for  the  construction  of  water  works  would  not  be  Inval- 
idated by  the  fact  that  thirty  days'  notice  thereof  was  given, 
while  the  statute  prescribed  ten  days'  notice  of  the  election, 
since  the  provision  governing  notice  is  directory  merely,  in  the 
absence  of  a  statutory  declaration  that  such  formality  shall  be 
mandatory. 

Appeal  from  Superior  Court,  Lincoln  County.— Hon. 
Chaeles  H.  Neai,  Judge.     Affirmed. 

Martin  <&  Grant,  for  appellant. 
Myers  &  Warren,  for  respondent. 

Pee  Curiam. — -The  appellant,  as  a  taxpayer,  instituted 
this  suit  against  the  town  of  Wilbur  and  the  respondent 
named,  for  the  purpose  of  obtaining  a  restraining  order 
and  injunction,  restraining  and  enjoining  the  respond- 
ents from  selling  or  delivering  certain  bonds  (more  fully 
hereinafter  described)  for  the  building  of  water  works 
in  the  town  of  Wilbur.  The  respondents  answered  and 
pleaded:  The  town  of  Wilbur  is  a  municipal  corpora- 
tion, city,  or  town,  of  the  fourth  class,  incorporated  by 
fin  order  of  the  board  of  county  commissioners  of  Lin- 
coln county,  Washington,  made  and  entered  on  the  4th 
day  of  August,  1890,  under, the  provisions  of  the  act  of 
March  27,  1890,  which  said  order  of  the  board  of  county 
commissioners  was  filed  in  the  office  of  the  secretary  of 
state  on  the  14th  day  of  August,  1890.  That  ever  since 
the  date  of  said  incorporation  the  town  of  Wilbur  has  main- 
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tamed  an  organized  government,  and  has  performed  all 
of  the  functions  of  a  municipal  corporation  of  the  fourth 
class,  and  is  still  maintaining  such  government  and  per- 
forming all  the  functions  of  such  a  municipal  corporation. 
That  the  respondents  other  than  said  town  are  the  duly 
elected,  qualified,  and  acting  officers  of  said  town.  That 
on  the  7th  day  of  August,  1901,  at  a  regular  meeting  of 
the  town  council,  it  was  decided  to  construct  a  Bystem  of 
waterworks  within  the  town  of  Wilbur,  and  to  employ  a 
competent  engineer  to  draw  plans  and  specifications  for 
the  same.  That  on  the  16th  day  of  October,  1901,  at  a 
regular  meeting  of  the  town  council  of  the  town  of  Wil- 
bur, ordinance  No.  A54  passed  first  reading,  and  after- 
wards, on  the  6th  day  of  November,  1901,  at  a  regular 
meeting  of  the  town  council  of  Wilbur  said  ordinance 
No.  A54  was  read  for  the  second  time  by  sections,  and 
adopted  and  passed.  This  ordinance  is  an  exhibit  to  the 
answer,  and  authorizes  an  indebtedness  for  the  water- 
works. That  on  the  8th  day  of  November,  1901,  said 
ordinance  No.  A54  was  regularly  published  in  full  in  the 
Wilbur  Register,  a  weekly  newspaper  of  general  circula- 
tion published  once  each  week  at  Wilbur,  Lincoln  county, 
Washington,  and  that  said  Wilbur  Register  was  the  news- 
paper doing  the  town  printing,  and  was  the  newspaper 
designated  in  said  ordinance  as  the  one  in  which  said  ordi- 
nance was  to  he  published,  and  that  said  ordinance  took 
effect  and  was  in  force  from  and  after  its  passage,  ap- 
proval, and  publication,  and  has  never  been  repealed, 
amended,  or  aet  aside.  That  notice  of  the  election  pro- 
vided for  in  said  ordinance  was  given  by  publication  in  the 
Wilbur  Register,  the  paper  doing  the  town  printing,  and 
designated  in  said  ordinance,  for  a  period  of  five  consecu- 
tive weeks  immediately  preceding  the  holding  of  said  elec- 
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tion,  to  wit,  from  the  15th  day  of  November,  1901,  to  the 
13th  day  of  December,  1901.  That  on  tie  15th  day  of 
November,  1901,  notice  was  published  to  the  voters  of 
the  said  town  of  Wilbur  that  all  persons  who  desired  to 
vote  at  the  said  election  must  register  before  the  6th  day 
of  December,  1901,  and  that  the  registration  books  for 
said  election  would  close  at  that  time;  the  same  being 
ten  days  before  the  date  for  the  holding  of  said  election. 
That  said  notice  to  voters  was  published  in  the  Wilbur 
Register  for  four  consecutive  weeks,  from  the  15th  day  of 
November,  1901,  to  the  6th  day  of  December,  1901,  in- 
clusive. That  said  election,  in  pursuance  to  the  notice 
thereof  heretofore  mentioned,  was,  at  the  time,  place,  and 
date  in  said  notice  given,  held  and  conducted  in  all  things 
aa  required  by  law,  and  that  at  said  election  there  were 
130  votes  cast,  122  of  which  were  in  favor  of  adopting 
the  system  of  waterworks  as  set  forth  in  said  ordinance 
No.  A54,  and  8  of  which  were  against  the  adoption  of 
said  system,  and  122  of  said  votes  were  in  favor  of  bond- 
ing the  town  of  Wilbur  in  the  sum  of  eleven  thousand,  nine 
hundred  and  fifty  dollars,  as  provided  for  in  said  ordi- 
nance, and  8  of  which  said  votes  were  against  bonding. 
That  afterwards,  at  a  regular  meeting  of  the  town  council 
of  the  town  of  Wilbur,  held  on  the  18th  day  of  December, 
2901,  the  aaid  town  council  proceeded  to  canvass  and  did 
canvass  the  said  votes,  and  said  town  council  then  and 
there  found  that  said  system  and  plan  had  been  adopted, 
and  said  proposition  to  bond  the  town  of  Wilbur  had  also 
been  adopted,  as  Bet  forth  in  said  ordinance  No.  A54,  by 
more  than  three-fifths  of  all  the  votes  cast  at  said  election, 
and  said  town  council  then  and  there  ordered  that  said 
system  of  waterworks  be  adopted,  and  that  bonds  be  is- 
sued in  the  sum  of  $11,950,  as  provided  for  in  said  ordi- 
nance, No.  A54.    That  the  assessed  valuation  of  said  town 
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at  the  time  of  the  adoption  of  said  ordinance  was  $240,548, 
and  that  the  amount  of  said  bonds  so  authorized  to  be  is- 
sued did  not  exceed  five  per  cent,  of  the  assessed  valu- 
ation of  said  town  of  Wilbur.  That  the  levy  of  two  and 
one-half  mills  for  the  purpose  of  paying  the  interest  on 
said  bonds  in  each  year  is  sufficient  to  pay  said  interest. 
That  said  bonds  have  been  sold,  and  the  mayor  and  cleric 
ordered  to  prepare,  sign,  and  deliver  the  same  to  the  State 
Bank  of  Wilbur,  the  purchaser  of  said  bonds,  upon  the 
payment  of  the  sum  of  $11,951,  the  amount  bid  therefor. 
A  demurrer  was  interposed  to  this  answer,  and,  after  ar- 
gument, was  overruled  and  the  appellant  refused  to  plead 
further,  and  elected  to  stand  upon  the  demurrer,  and  there- 
upon a  judgment  was  entered  dismissing  the  action.  From 
this  judgment  this  appeal  is  taken. 

All  the  errors  assigned  in  the  appellant's  brief  were 
waived  in  open  court  on  the  argument  in  this  case,  except 
that  relative  to  notice.     This  error  is  assigned  as  follows: 

"The  court  erred  when  it  held  that  thirty  days'  notice, 
as  given  in  the  notice  of  election,  was  equal  to  ten  days' 
notice,  as  by  law  required  to  be  given." 

The  appellant  does  not  contend  that  ten  days'  notice 
was  not  given  as  required  by  law.  His  contention  is  that 
the  ten  days'  notice,  and  twenty  days  more,  in  all  thirty 
days,  was  given,  and  that  this  is  not  a  compliance  with 
the  law  requiring  ten  days'  notice.  This  court,  in  Sey- 
mour v.  Tacoma,  6  Wash.  427  (33  Pac  1059),  upheld 
an  election  where  the  election  notice  was  less  than  the 
lime  required  by  statute.    In  the  case  cited  we  said : 

"The  bottom  question  is,  iB  literal  compliance  with  the 
formalities  prescribed  for  giving  notice  in  this  kind  of  an 
election  a  sine  qua  non?  Certain  rules  aa  to  notice  of  elec- 
tions have  become  well  settled,  and  none  of  them  are 
better  settled  than  that  the  formalities  of  giving  notice, 
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although  prescribed  by  statute,  are  directory  merely,  un- 
less there  is  a  declaration  that  unless  the  formalities  are 
observed  the  election  shall  be  void." 

We  think  the  notice  in  this  ease  was  sufficient,  and  the 
fact  that  it  was  for  thirty  dayB,  in  place  of  ten  days,  does 
not  vitiate  it,  and  it  is  a  substantial  compliance  with 
the  statute. 

The  judgment  of  the  court  below  is  affirmed. 


[No,  3965.     Decided  August  22,   1902.] 

The  State  of  Washington  on  the  Relation  of  Scandi- 
navian-American Bank  of  Seattle  v.  Boyd  J.  Tall- 
man,  Judge  of  the  Superior  Court  of  King  County. 

ABATEMENT PENDENCY  OF  ACTION  IN  FEDERAL  COURT  —  SUFFI- 
CIENCY   OF    FLEA. 

In  a  contest  over  a  fund  raised  by  a  city  from  local  assess- 
ments, which  Is  claimed  la  full  by  the  surety  company  which 
completed  the  work  after  its  abandonment  by  the  contractor, 
and  In  part  claimed  by  a  bank  by  virtue  of  assignments  made 
to  it  by  the  contractor,  a  plea  In  abatement  to  the  action  by 
the  bank  In  the  state  court  for  recovery  of  a  portion  of  the 
fnnd  under  its  assignment  was  properly  sustained,  where  a 
prior  action  had  been  instituted  by  the  surety  company  In  the 
federal  court  involving  the  same  fund,  and,  although  no  phys- 
ical possession  had  been  taken  of  it,  equitable  protection  of  its 
integrity  had  been  sought  by  the  service  of  restraining  process 
upon  Its  disbursing  officer,  thereby  giving  the  federal  court 
dominion  equivalent  to  possession. 


3    IN    OTHER. 

Want  of  equity  on  the  face  of  a  bill  filed  In  the  federal  court 
cannot  be  considered  by  the  state  court  In  determining  the 
merits  of  a  plea  In  abatement  interposed  In  the  stale  court. 

Original  Application  for  Mandamus. 
Bollinger,  Ronald  &  Battle  and  William  Martin,  for 
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John  P.  Hartman,  for  respondent. 
The  opinion  of  the  court  was  delivered  by 

Reavis,  0.  J. — Petition  for  writ  of  mandate.  The 
facts,  in  substance,  as  alleged,  are:  The  city  of  Seattle 
provided  for  certain  improvements,  and  by  ordinance 
created  local  assessment  districts,  and  levied  assessment 
upon  the  real  property  therein  to  pay  for  such  improve- 
ments. Thereafter  the  city  entered  into  a  contract  about 
the  17th  of  June,  1900,  with  the  firm  of  McOauley  & 
Delaney,  by  the  terras  of  which  contract  said  firm  were 
to  undertake,  construct,  and  finish  such  improvements 
in  accordance  with  the  specifications  of  the  contract  At 
the  same  time  the  said  contractors  executed  a  bond  in  the 
penal  sum  of  $64,000,  conditioned  for  the  faithful  per- 
formance of  the  contract,  and  the  City  Trust,  Safe  Deposit 
&  Surety  Company,  of  Philadelphia,  a  foreign  corpora- 
tion, executed  such  bond  as  surety.  Thereafter  the  con- 
tractors entered  upon  the  construction  of  such  improve- 
ments, and  partially  completed  the  same,  and  then  de- 
faulted and  abandoned  the  contract.  The  surety  company 
was  duly  notified  by  the  city  that  it  must  perform  the  con- 
tract itself  or  answer  for  the  breach  thereof.  The  surety 
company  then  proceeded  to  construct  and  complete  the 
improvements  under  the  terms  of  the  contract,  which  per- 
formance was  accepted  by  the  city.  By  the  stipulations 
of  the  contract,  local  assessments  were  to  be  collected  for 
the  payment  of  the  contractors,  and,  if  sufficient  collections 
on  such  assessments  were  not  made  within  thirty  days 
after  the  performance  of  the  contract,  the  remainder  due 
the  contractors  was  to  be  paid  in  bonds  issued  and  payable 
out  of  the  local  assessment  fund.  Upon  the  performance 
of  the  contract  the  moneys  then  collected  and  the  bonds 
issued  for  the  amount  remaining  due  were  to  be  delivered 
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to  the  contractors.  About  the  24th  of  July,  1900,  the  con- 
tractors borrowed  considerable  sums  of  money  from  the 
relator  for  the  purpose  of  furnishing  material  and  paying 
for  labor  in  the  construction  of  the  improvements,  and  at 
the  same  time  executed  and  delivered  to  the  relator  their 
assignments  in  writing  of  a  large  portion  of  the  compen- 
sation to  be  received  by  the  contractors  from  the  city,  pay- 
able out  of  the  local  assessment  fund  on  account  of  said 
contract,  which  assignments  were  duly  filed  with  the  city 
comptroller,  and  the  relator,  upon  the  faith  of  such  as- 
signments, advanced  large  sums  of  money  to  said  contrac- 
tors. A  considerable  sum  of  money  has  been  collected 
from  the  local  assessments  and  now  remains  in  such  fund 
In  the  city  treasury.  On  the  26th  of  February,  1901,  the 
City  Trust,  Safe  Deposit  &  Surety  Ob.  filed  two  bills  in 
equity,  substantially  alike  for  the  purposes  of  this  case, 
and  of  which  only  one  will  be  hereafter  noticed,  in  the 
circuit  court  of  the  United  States  for  the  district  of  Wash- 
ington, against  Frank  H.  Paul,  aa  city  comptroller,  which 
bill  in  substance  claimed  the  whole  amount  of  the  local 
improvement  fund  collected  by  the  city,  and  that  the  bonds 
be  issued  to  it  for  the  remainder  due  the  contractors.  It 
ia  alleged  that  demand  had  been  made  upon  the  comp- 
troller, and  he  had  refused  to  issue  such'bonds  or  deliver 
said  money.  In  the  prayer  for  relief,  among  other  things, 
it  was  demanded  that  the  said  comptroller  be  restrained 
from  delivering  the  warrants  on  the  fund  in  the  city  treas- 
ury for  the  money  or  the  bonds  for  the  remainder  due  the 
contractors  to  any  other  person  than  the  complainant,  the 
trust  company,  and  that  the  comptroller  be  required  to  de- 
liver to  said  complainant  the  warrants  for  money  accumu- 
lated in  said  assessment  fund  and  the  bonds  for  the  re- 
mainder due  the  contractors.  Process  was  served  upon 
the   comptroller  upon  the  same  day  the  bill  was  filed. 
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About  the  15th  of  April,  1901,  the  comptroller  answered, 
admitting  substantially  the  allegations  of  the  hill,  but 
excusing  his  delivery  of  the  warrants,  bonds,  etc.,  upon 
the  ground  that  the  relator  here,  the  Scandinavian-Ameri- 
can Bank  of  Seattle,  claimed  a  large  share  of  the  money 
in  the  assessment  fund,  and  bonds,  etc,  by  virtue  of  said 
assignments  from  the  contractors  to  relator.  Thereupon, 
two  days  later,  the  complainant,  the  trust  company,  filed  its 
amended  bill  making  the  relator  and  some  other  claimants 
additional  parties  defendant,  and  alleging  that  the  claim 
of  relator  was  inferior  to  that  of  complainant,  and  upon 
ihe  same  day  process  was  served  upon  the  relator.  On  the 
15th  of  April,  1901,  the  relator  commenced  an  action  in 
the  superior  court  of  King  county,  claiming  a  superior 
right  in  the  local  assessment  funds  so  created  to  the 
amount  of  about  $28,000  by  virtue  of  the  assignment 
held  by  it  from  the  contractors.  It  made  comptroller 
Paul,  the  trust  company,  and  city  of  Seattle,  and  some 
other  claimants  to  a  part  of  the  assessment  fund,  parties 
defendant  in  said  action,  and  summons  was  served  upon 
each  of  the  defendants.  On  the  3d  day  of  June,  1901,  the 
relator  herein  entered  its  appearance  in  the  federal  court 
by  plea  in  abatement,  which  was  founded  on  the  pendency 
of  the  action  in  the  state  court.  The  plea  was  overruled 
in  the  federal  court.  On  the  1st  of  May,  1901,  the  comp- 
troller, Paul,  the  city  of  Seattle,  and  the  trust  company 
entered  their  appearances  as  defendants  in  the  state  court, 
respectively,  by  pleas  in  abatement,  setting  up  the  same 
ground  in  each  plea,  which  was  the  pendency  of  the  suit- 
above  referred  to  in  the  federal  court  A  demurrer  was 
interposed  by  relator  to  these  pleas  in  abatement,  which 
demurrer  was  overruled  in  the  superior  court,  and  an  or- 
der entered  suspending  further  proceedings  in  the  action 
pending  the  suit  in  the  federal  court 
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The  question  for  review  here  is  the  ruling  of  the  su- 
perior court  upon  the  pleas  in  abatement  The  record 
contains  copies  of  the  bill  filed  in  the  federal  court  and 
of  the  complaint  filed  in  the  superior  court.  It  is  apparent 
that  the  real  controversy  is  between  the  trust  company  and 
the  relator  over  the  fund  created  by  the  city  of  Seattle  and 
arising  from  the  local  assessments.  Relator  claims  a  large 
portion  thereof  by  assignment  from  the  contractors,  and  the 
trust  company  claims  the  whole  of  the  fund  by  virtue  of 
its  obligations  upon  the  surety  bond  and  its  performance 
of  the  contract  for  the  contractors.  The  city  is  a  mere  trus- 
tee of  this  fund,  and  its  comptroller  is  the  ministerial 
oflBcer  who  issues  the  warrants,  bonds,  etc.,  which  evidence 
the  right  to  the  fund.  The  court  which  adjudicates  this 
controversy  should  have  the  right  to  control  this  fund. 
The  superior  court  and  the  federal  court  are  of  concurrent 
jurisdiction  over  the  same  territory.  The  principle  stated 
in  HeidHtter  v.  Elizabeth  Oil-Cloth  Co.,  112  U.  S.  294  (5 
Sup.  Ct.  135),  is  pertinent  here: 

"It  is  merely  an  application  of  the  familiar  and  nec- 
essary rule,  so  often  applied,  which  governs  the  relation 
of  courts  of  concurrent  jurisdiction,  where,  as  is  the  case 
here,  it  concerns  those  of  a  state  and  of  the  United  States, 
constituted  by  the  authority  of  distinct  governments, 
though,  exercising  jurisdiction  over  the  same  territory. 
That  rule  has  no  reference  to  the  supremacy  of  one  tri- 
bunal over  the  other,  nor  to  the  superiority  in  rank  of  .the 
respective  claims,  in  behalf  of  which  the  conflicting  juris- 
dictions are  invoked.  It  simply  requires,  as  a  matter  of 
necessity,  and,  therefore,  of  comity,  that  when  the  object 
of  the  action  requires  the  control  and  dominion  of  the 
property  involved  in  the  litigation,  that  court  which  first 
acquires  possession,  or  that  dominion  which  is  equivalent, 
draws  to  itself  the  exclusive  right  to  dispose  of  it,  for  the 
purposes  of  its  jurisdiction." 
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See,  also,  Gates  v.  Buclei,  4  C.  C.  A.  118  (53  Fed.  961)  : 
Zimmerman,  v.  So  Belle,  25  C.  C.  A.  518  (80  Fed.  417)  ; 
Cohen  v.  Solomon,  66  Fed.  441. 

The  bill  of  the  trust  company  was  filed  in  the  federal 
court  February  26,  1901.  It  asserted  a  claim  to  this 
fund,  and  disclosed  without  naming  them  other  probable 
claimants  to  rights  in  the  fund.  It  prayed  that  the  comp- 
troller be  restrained  from  delivering  the  said  fund,  or 
any  evidence  of  right  thereto,  to  any  other  parties.  The 
comptroller's  answer  disclosed  the  other  claimants  who  as- 
serted rights  to  share  in  said  fund,  and  thereupon  relator 
was  promptly  made  a  party  defendant  therein.  It  would 
seem  the  same  controversy  is  pending  in  the  federal  and 
state  court.  It  is  true  no  immediate  physical  poseeasion  has 
been  taken  of  the  money  in  the  city  treasury  or  of  any 
evidence  of  right  thereto,  but  equitable  protection  of  the 
integrity  of  the  fund  and  any  evidence  of  right  thereto  was 
invoked  in  the  complainant's  bill,  and  process  was  issued 
and  served  upon  the  officer  who  must  disburse  this  fund, 
before  relator  commenced  his  action  in  the  state  court. 
Under  recognized  authority,  and  upon  principle,  the  juris- 
diction was  first  obtained  by  Ihe  federal  court.  The  ear- 
nest argument  presented  in  the  briefs  by  counsel  for  re- 
lator against  the  want  of  equity  on  the  face  of  the  bill 
filed  in  the  federal  court  cannot  be  considered  here;  the 
issue  is  in  that  jurisdiction. 

It  is  concluded  that  the  order  of  the  superior  court  is 
correct,  and  the  writ  is  denied. 

Anders,  Mount,  White,  Dunbar  nnd  IIadlet,  JJ., 
concur. 
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Johs  E.  Mattson,  Appellant,  v.  Festtjs  Mattson  et  al., 

Respondents. 

FBOPDtTT PRESUMFTIOXS SUFFICIENCY        Or        Ell- 


The  presumption  that  lands  purchased  by  the  husband  dur- 
ing coverture  were  community  property  Is  overcome,  where  It 
U  shown  that  his  earnings  during  coverture  were  barely  suffi- 
cient to  support  his  family  and  that  he  had  separate  property  In 
the  shape  of  cash  more  than  sufficient  to  pay  the  price  of  the 
lands  so  acquired. 
duty  or  ouabdian  to  defend  actions  aoainst  ward. 

Under  Bal.  Code,  I  S432,  which  Imposes  the  duty  upon  a  guar- 
dian of  defending  all  actions  brought  against  his  ward,  a  guardian 
Is  without  authority  to  enter  Into  a  stipulation  agreeing  to 
abide  the  result  of  an  action  under  a  defense  Imposed  by  an- 
other party. 

Appeal  from  Superior  Court,  Clarke  County. — Hon. 
Abraham  L.  Miller,  Judge.     Reversed. 

W,  W.  McCredie,  for  appellant. 

H*.  7/.  Metealf,  for  respondent  Aiken. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — This  is  an  action  on  the  part  of  the  ap- 
pellant to  quiet  his  title  to  about  ono  hundred  acres  of  land 
in  Clarke  county,  Washington,  as  against  his  children,  the 
respondents  herein.  The  respondents  claim  an  interest 
in  the  land  as  heirs  of  their  mother,  appellant's  wife,  now 
deceased,  and  are  asking  for  a  partition  of  the  said  land. 
The  opposition  comes  from  respondent  Hilda  Aiken.  The 
other  respondents,  Festus  Mattson  and  Grace  Mattson, 
are  persons  of  unsound  mind,  and  incapable  of  attending 
to  their  own  affairs,  and  the  respondent  Berg  has  been 

27—20    Wash. 
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duly  appointed  and  qualified,  and  is  now  their  guardian, 
and  has  appeared  in  this  action  and  stipulated  as  follows: 

"It  is  hereby  stipulated  and  mutually  agreed  by  and 
between  John  Mattson  and  Grace  Mattson,  persons  in- 
capable of  conducting  their  affairs,  that  the  said  A.  J. 
Berg,  guardian,  hereby  enters  his  appearance  for  and  on 
behalf  of  himself,  for  and  on  behalf  of  his  wards,  the  said 
1'estus  Mattson  and  Grace  Mattson;  that  the  said  Featns 
Mattson  and  Grace  Mattaon's  interest,  if  any  there  is  in 
the  real  estate  described  in  the  complaint,  is  the  same  as 
the  defendant's  Hilda  Aiken,  and  that  if  the  court  should 
find  that  the  said  Hilda  Aiken  has  any  interest  in  said 
real  estate,  that  the  court  shall  also  find  that  Festus  Matt- 
son and  Grace  Mattson  has  an  equal  interest  therein,  and 
that  in  the  final  judgment  entered  in  this  case  judgment 
shall  be  entered  for  and  on  behalf  of  said  defendants  or 
against  said  defendants  as  the  said  judgment  is  entered 
for  or  against  the  said  defendant,  Hilda  Aiken. 

"This  agreement  entered  into  in  duplicate  this  18th  day 
of  March,  1901. 

W.  W.  McCbedie, 

Attorney  for  Plaintiff. 
A.  J.  Bebg, 
Guardian  for  Festus  Mattson 
and  Grace  Mattson." 

The  question  involved  in  this  suit  and  to  be  determined 
is  whether  or  not  the  said  land  was  and  is  the  separate 
property  of  the  appellant,  or  community  property  in  part 
or  in  whole  of  appellant  and  his  deceased  wife,  the  mothei 
of  respondents.  The  lower  court  declares  it  was  commu- 
nity property,  and  appellant  appeals. 

John  E.  Mattson,  the  appellant,  in  1875,  was  the  owner 
■of  a  quarter  section  of  land  about  two  miles  from  the  land 
in  controversy,  for  which  he  paid  $700.  In  1875  he  sold 
one-half  of  this  tract  for  $500  cash.  In  March,  1876,  he 
married  the  mother  of  the  respondents,  and  at  that  time 
had  separate  property  as  follows:     $600  cash,  and  the  re- 
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mainder  of  the  quarter  section  above  mentioned.  This  he 
sold  in  1878  for  $375.  In  1879  or  thereabouts  he  received 
as  an  inheritance  from  his  mother  $168.  When  he  came 
to  the  United  States  from  Finland  he  had  two  notes 
against  friends  in  the  old  country, — one  against  a  Rob- 
ert Bowman,  ■which  was  paid  in  1881,  and  amounted  to 
$96;  one  against  Hermann  Troberg,  which  was  paid  in 
1881,  or  thereabouts,  and  amounted  to  $156.  From  April, 
after  his  marriage,  until  August,  1876,  he  fished  for  a 
livelihood,  but  from  the  evidence  we  think  he  did  not  earn 
more  than  enough  to  pay  his  family  and  ordinary  per- 
sonal expenses,  over  and  above  $50  which  he  paid  on  ac- 
count of  slashing  thirty-six  acres  of  land  hereinafter 
mentioned.  In  the  fall  of  1876  he  purchased  from  his 
wife's  parents  forty  acres  of  land  for  the  sum  of  $345,  ■ 
by  paying  off  a  mortgage  for  $300,  with  some  accrued 
interest.  This  was  done  for  two  reasons,  towit:  His 
wife  was  in  such  a  condition  that  she  should  live  near  her 
mother;  the  other  was  to  relieve  the  parents  from  the  bur- 
den of  the  mortgage,  which  seamed  to  be  worrying  them. 
The  $345  cash  paid  by  the  appellant  was  hi3  own  separate 
money,  and  a  part  of  the  $600  cash  he  had  at  the  time 
of  his  marriage.  In  the  fall  of  1879  his  wife's  parents 
again  found  themselves  involved  with  a  mortgage  amount- 
ing to  $589,  and,  to  relieve  them,  appellant  exchanged  by 
deeds  hi3  forty  acres  for  the  one  hundred  in  controversy, 
then  owned  by  the  parents,  and  on  which  the  mortgage  was. 
and  assumed  the  said  mortgage.  All  of  said  mortgage  was 
paid  by  appellant  from  his  separate  property.  His  com- 
munity earnings  were  more  than  consumed  all  the  time. 
Said  mortgage,  except  $225  or  thereabouts,  was  paid 
while  his  wife  still  lived.  The  $225  was  merged  in  a  new 
mortgage  on  the  place,  then  into  personal  notes,  which 
were  paid  by  the  appellant  from  his  own  earnings  more 
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than  eleven  years  after  his  wife's  death.  The  wife  died 
intestate  in  1884,  and  at  that  time  the  appellant  was  poorer 
by  $400  than  when  he  married  in  1876.  During  the  per 
iod  of  wedlock,  appellant's  land  was  not  sufficiently  im- 
proved to  support  his  family.  In  September,  1900,  ap 
pellant's  daughter  Hilda  married  a  Air.  Aiken,  and  on  the 
13th  day  of  March,  1901,  this  suit  was  brought  to  deter- 
mine who  owned  this  one  hundred  acres  of  land.  Shortly 
after  the  appellant  was  married,  hia  father-in-law  ex- 
pressed the  desire  to  give,  and  says  he  did  give,  to  the 
appellant  and  his  wife  thirty-six  acres  of  land, — -part  of 
the  tract  on  which  the  father-in-law  was  living.  The  ap- 
pellant paid  $50  for  slashing  on  this  tract  After  this  he 
discovered  that  there  was  a  mortgage  on  the  land  and  ad- 
joining tract  for  $300.  He  resolved  to  move  away.  No 
deed  was  made  to  him  and  his  wife.  The  title  remained 
in  his  father-in-law.  It  is  claimed  by  the  father-in-law 
and  mother-in-law  that  the  gift  of  this  thirty-six  acres  was 
taken  in  consideration  when  he  purchased  from  his 
father-in-law  the  forty  acres,  and  formed  part  of  the 
consideration  for  the  forty  acres.  It  is  very  doubtful 
whether  the  forty  acres  was  worth  the  mortgage  assumed 
and  paid  by  appellant.  And  we  are  inclined  to  believe 
the  appellant  when  he  says  that  this  alleged  gift  was 
never  perfected,  and  was  not  taken  into  consideration  in 
the  purchase  of  the  forty  acres.  Where  it  is  sought  to 
establish  a  separate  right  in  property,  when  the  apparent 
title  is  in  the  community,  the  burden  of  proof  to  establish 
the  separate  character  of  such  property  rests  upon  the 
parties  asserting  it.  The  proof  required  to  destroy  this 
presumption  should  be  sufficient  to  satisfy  the  minds  of 
the  court.  It  should  be  of  sufficient  weight  to  cause  a 
reasonable  person,  under  all  circumstances,  to  believe  that 
it  counter  balances  the  naked  presumption.     The  property 
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is  merely  considered  the  property  of  the  community  until 
the  contrary  is  shown  by  legal  proof,  and  legal  proof  is  the 
preponderance  of  the  testimony  finder  all  the  facts  and 
circumstances  in  the  particular  case.  As  we  said  in 
Sackman  v.  Thomas,  24  Wash.  683  (64  Pac  827) : 

"If  the  conveyance  is  made  during  coverture,  the  pre- 
sumption arises  that  it  is  community  property.  This, 
however,  is  only  a  presumption,  and  may  be  overcome  by 
evidence.  Necessarily,  this  evidence,  in  most  instances, 
is  the  knowledge  of  the  husband  or  wife,  of  the  facts  touch- 
ing the  origin  of  the  consideration." 

We  think  the  evidence  in  this  case  establishes  the  facl 
that  the  property  in  controversy  was  the  separate  property 
of  the  husband,  and  not  the  community  property  of  the 
husband  and  the  wifa 

Featus  Mattson  and  Grace  Mattson  are  idiots  or  insane 
persons,  according  to  the  allegations  of  the  complaint, 
and  it  is  made  the  duty  of  their  guardian  to  defend  this 
action.    The  law  is  as  follows : 

"It  shall  be  the  duty  of  every  such  guardian  to  prose- 
cute all  actions  commenced  at  the  time  of  his  appointment, 
or  thereafter  to  be  commenced,  by  or  on  account  of  his 
ward,  and  to  defend  all  actions  [pending  or]  which  may 
lie  brought  against  such  ward."     §  6432,  Bal.  Coda 

Stipulating  to  abide  the  result  of  the  action  under  a 
defense  interposed  by  Hilda  Aiken  is  not  defending  the 
action,  within  the  meaning  of  this  section. 

The  judgment  and  decree  of  the  court  below  is  reversed 
and  set  aside,  and  this  cause  is  remanded  for  further  pro- 
ceedings; and  so  far  as  Hilda  Aiken  is  concerned,  the 
court  is  instructed  to  enter  a  decree  quieting  appellant's 
title  as  against  her.  The  appellant  to  recover  his  costs 
in  the  court  below  and  on  this  appeal  against  said  Hilda 
Aiken. 
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[No.   3664.      Decided  August  26,   1903.] 

In  the  Matter  of  the  Estate  of  James  Reid  Macdonald, 
Deceased. 

Mary  L.  Macdonaxd,  Appellant,  v.  A.  W.  Prater,  as  Re- 
ceiver of  Merchants'  National  Bank  of  Seattle,  Re- 
spondent. 

NON-INTEBVENT10N      WILLS  —  LIABILITY         OF        ESTATE  —  JDDGMEHt 

AOAINBT  EXECUTRIX CONCLUSIVENESS. 

In  an  action  in  the  federal  court  by  the  receiver  of  an  in- 
solvent national  bank  against  the  executrix  of  an  estate  to  re- 
cover Judgment  upon  her  testator's  liability  aa  a  shareholder, 
judgment  against  the  executrix  was  decisive  of  the  Issues  as  to 
the  liability  of  the  estate  and  the  Jurisdiction  of  the  court,  and 
was  an  enforceable  judgment  in  probate  proceedings  In  the 
state  court,  where  it  appeared  that  the  executrix  was  appointed 
under  the  terms  of  a  non-intervention  will,  by  virtue  of  which 
she  took  over  all  the  property  or  the  estate,  that  ahe  still  had 
funds  thereof  in  her  possession,  without  there  being  any  other 
indebtedness  against  the  estate,  and  that  her  testator  was  the 
owner  of  shares  of  stock  In  sucb  Insolvent  bank  upon  which  a 
valid  assessment  had  been  levied  by  the  comptroller  of  the 
currency. 

SAME  —  DISCHARGE  OF   EXECUTRIX   BY  OOCBT  —  EFFECT. 

Where  an  executrix  derived  her  powers  from  what  is  known 
as  a  "non-intervention  will,"  and  accepted  her  trust  and  managed 
it  in  accordance  with  the  provisions  of  the  will  and  not  under  the 
statute  regulating  the  administration  of  estates,  the  fact  that  she 
sold  her  testator's  partnership  Interest  under  leave  of  court,  and 
that  she  filed  a  report  showing  there  were  no  debts  against  the 
estate,  upon  which  the  court  granted  her  a  discharge  from  her 
trust,  would  not  exempt  her  from  after  accruing  liabilities  of 
the  estate,  inasmuch  as  the  act  of  the  probate  court  in  attempt- 
ing to  control  the  administration  of  an  estate  held  under  audi 
a  will  was  beyond  its  Jurisdiction. 
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UHE  —  NOTICE  TO  CKEDITO&S. 

Notice  to  creditors  to  file  claims  within  one  year  Is  not  nec- 
essary In  the  case  of  estates  administered  under  the  provis- 
ions of   &  noil- intervention  will. 

SAME CLAIMS    HOT    IN    EXISTENCE. 

The  bar  of  the  statute  upon  claims  against  a  decedent's  es- 
tate not  presented  within  one  year  after  notice  to  creditors  Is 
inapplicable  to  claims  not  In  existence  until  after  the  expiration 
of  the  year  specified  In  the  notice  to  creditors. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Wiliiam  Hicxman  Moore,  Judge.     Affirmed. 

Ira  Bronson,  for  appellant. 

Preston,  Carr  <£■  Gilman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  was  an  application  by  petition  to  the 
superior  court  of  King  county,  in  probate,  for  an  order 
upon  the  executrix  of  the  will  of  James  Reid  Macdonald, 
deceased,  to  show  cause  why  she  should  not  be  removed, 
and  letters  testamentary  be  issued  to  some  other  person. 

The  material  facts,  as  declared  by  the  record,  are  as 
follows:  James  Reid  Macdonald  died  in  San  Francisco, 
California,  on  November  1,  1893.  By  his  will  he  bequeathed 
the  sum  of  $1,000  to  each  of  his  four  minor  children, 
and  devised  and  bequeathed  the  residue  of  his  property  to 
his  wife,  Mary  L.  Macdonald,  whom  he  appointed  execu- 
trix of  said  will.  This  will  authorized  the  executrix  to 
settle  and  distribute  the  estate  without  the  intervention 
of  the  court  and  without  giving  bonds,  which  the  testator 
was  empowered  to  do  by  §  955,  2  Hill's  Code.  Such  wills 
are  commonly  designated  in  this  state  as  "non-intervention 
wills."  The  will  was  duly  admitted  to  probate,  and  on 
November  27,  1893,  letters  testamentary  were  issued  to 
said  executrix.     Thereafter  she  caused  to  be  published  a 
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notice  to  the  creditors  of  said  .Tamos  Beid  Macdonald  to 
present  their  claims  to  her  at  a  place  designated  in  King 
county  within  one  year  from  the  date  therein  specified. 
It  is  stated  in  appellant's  brief  that  the  only  creditors  of 
the  said  James  Reid  Macdonald,  of  "any  practical  sig- 
nificance," known  to  her,  consisted  of  the  trade  creditors 
of  the  firm  of  Fischer  &  Macdonald,  of  Seattle,  and  that 
these  creditors  were  paid  and  their  claims  wiped  out 
within  a  short  time  by  Fischer  Bros.,  the  successors  of 
Fischer  &  Macdonald.  No  claims  were  presented  for  al- 
lowance to  the  executrix  within  the  year  designated  in  the 
above  mentioned  notice  to  creditors.  And  in  the  early  part 
of  July,  1896,  the  said  Mary  L.  Macdonald  filed  a  petitioD 
for  her  discharge  as  executrix  and  for  distribution  of  said 
estate;  and  on  August  17,  1896,  and  after  notice  of  the 
application  had  been  regularly  published  and  given  in 
the  manner  and  for  the  time  required  by  law  in  ordinary 
cases  of  administration  of  estates  of  decedents,  the  su- 
perior court  entered  an  order  purporting  to  discharge  said 
executrix,  and  to  authorize  the  distribution  of  the  estate, 
which  the  appellant  assorts  was  accordingly  done.  At 
the  time  of  his  death  Mr.  Macdonald  was  the  owner  of 
thirteen  shares  of  the  capital  stock  of  the  Merchants* 
National  Bank  of  Seattle,  which  came  into  the  possession 
of  appellant,  Mary  L.  Macdonald,  as  part  of  the  assets 
of  his  estate  After  his  death  the  bank  became  insolvent, 
and  a  receiver  of  its  assets  was  appointed  by  the  comptrol- 
ler of  the  currency,  and  an  assessment  was  levied  upon  the 
shareholders  of  that  bank  for  $150,000 ;  being  seventy- 
fivo  dollars  upon  each  and  every  share  of  the  capital  stock 
of  the  said  bank.  This  assessment'  was  made  in  April, 
1896,  and  on  April  16,  1896,  the  then  receiver  notified 
Mrs.  Macdonald,  by  registered  letter,  which  was  received 
and  receipted  for  by  her  on  the  same  day,  that  the  comp- 
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troller  of  the  currency  had  levied  an  assessment  of  $75 
per  share  upon  the  capital  stock  of  said  hank,  payable  at 
the  office  of  the  receiver  on  or  before  May  16,  1896,  and 
requested  her  to  pay  the-  assessment  on  thirteen  shares 
standing  in  her  name,  in  accordance  with  the  notice,  or 
suit  would  be  commenced  to  enforce  payment.  The  assess- 
ment was  not  paid  in  accordance  with  the  request  or  de- 
mand of  the  receiver,  or  at  all;  and  on  August  3,  1896, 
a  suit  was  instituted  in  the  circuit  court  of  the  United 
States  for  the  district  of  Washington,  Northern  Division, 
to  enforce  its  collection,  in  which  action  judgment  was 
rendered  on  January  21,  1898,  in  favor  of  the  complainant 
and  against  the  defendant,  Mary  L.  Macdonald,  as  execu- 
trix of  the  last  will  and  testament  of  James  Reid  Mac- 
donald, deceased,  for  $1,094.30,  and  costs  inenrred  in  the 
action.  This  judgment  was  never  appealed  from  and 
has  not  been  paid.  No  execution  has  been  issued  upon  it, 
hut  a  certified  transcript  of  the  judgment  was  filed  in  the 
.superior  court  of  King  county,  in  the  matter  of  the  estate 
of  Macdonald,  pursuant  to  §  990,  2  Hill's  Code.  The 
executrix,  Mrs.  Macdonald,  failed  and  refused  to  pay  the: 
judgment ;  and  this  proceeding  was  instituted  by  the  re- 
ceiver of  the  bank,  under  §  0't!>,  2  Hill's  Code,  to  subject 
the  assets  alleged  to  be  in  the  hands  of  Mrs.  Macdonald, 
as  executrix,  to  the  payment  thereof,  by  removing  her 
from  her  trust,  and  causing  letters  testamentary  to  be 
issued  and  such  other  proceedings  to  bo  had  as  are  re- 
quired by  law  in  the  administration  of  estates.  In  his 
petition  the  receiver  alleged,  in  an  appropriate  manner, 
the  insolvency  of  the  Merchants'  National  Bank ;  his  own 
appointment  as  receiver  by  the  comptroller  of  the  cur- 
rency ;  the  assessment  of  the  capital  stock  of  the  bank  by 
said  comptroller,  and  the  amount  of  such  assessment;  the 
death  of  James  Reid  Macdonald  while  owning  thirteen 
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shares  of  said  stock ;  the  appointment  of  Mary  L.  Mac 
donald  as  executrix  of  the  last  will  and  testament  of  James 
Ileid  Macdonald;  and  averred  that  said  will  provided, 
among  other  things,  that  the  estate  of  said  testator  should 
be  managed  and  settled  in  the  manner  provided  in  said 
will,  and  without  the  intervention  of  the  court,  except  to 
admit  the  will  to  probate  in  the  manner  required  by  law, 
and  that  the  estate  had  been  so  managed  and  controlled 
by  said  executrix  since  the  probate  of  the  will  and  lie 
qualification  of  the  said  executrix  in  accordance  with  terms 
thereof.  The  petition  also  sets  out  all  the  proceedings 
had  and  taken  in  the  action  in  the  circuit  court,  above 
mentioned,  including  the  judgment  therein,  its  non-pay- 
ment, and  the  filing  of  a  certified  transcript  thereof  in  the 
superior  court.  In  short,  the  petition  alleges  facts  suf- 
ficient to  entitle  the  petitioner  to  the  relief  demanded, 
under  §  955,  supra,  provided  that  section  is  applicable  to 
this  case. 

In  her  answer  to  the  petition,  Mrs.  Macdonald  denies 
that  she  is  now,  or  since  August  17,  1896,  has  been,  the 
executrix  of  the  last  will  and  testament  of  James  Reid 
Macdonald,  deceased ;  that,  after  the  probate  of  said  will 
and  the  qualification  of  said  executrix,  the  said  estate 
has  been  managed  and  controlled  without  the  intervention 
of  the  above  entitled  court,  but  alleges  that  estate  was 
administered  under  the  express  direction  and  control  of 
the  said  court ;  that  she,  as  said  executrix,  appeared  in 
said  action  in  said  circuit  court  of  the  United  States  and 
filed  an  answer  therein,  but  alleges  that  she  appeared  per- 
sonally and  specially,  and  filed  an  answer  in  liat  capacity : 
that  she  has  moved  from  the  state  of  Washington  and 
taken  the  greater  portion,  if  not  all,  of  the  property  of 
said  estate,  as  alleged  in  the  petition  herein,  and  alleges 
that  she  has  at  all  times  maintained  her  home  in  King 
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county,  Washington,  and  lives  and  resides  therein,  except 
during  the  winter  months,  which  she  spends  with  her 
young  children  in  the  state  of  California ;  that  she  has 
failed,  neglected,  or  refused  to  execute  faithfully  the 
trust  imposed  upon  her  as  such  executrix,  or  to  promote 
the  interest  of  the  parties  taking  under  said  will,  or  tliat 
the  petitioner,  as  a  creditor  of  said  estate,  has  heen  or  is 
about  to  be  damaged  by  tfce  refusal  of  aaid  executrix  faith- 
fully to  discharge  her  trust,  or  that  she  has  wasted  or  mis- 
managed the  property  of  said  estate,  or  has  committed  a 
fraud  upon  said  estate,  or  has  appropriated  the  property 
thereof  to  her  own  use  and  benefit,  regardless  of  the  inter- 
est or  claims  of  the  petitioner  as  a  creditor  of  said  estate, 
or  at  all,  and  denies  that  she  has  ever  neglected  to  perform 
as  such  executrix  any  act  which  she  was  then  required  to 
do.  And  it  is  affirmatively  alleged  in  the  answer  that  the 
estate  has  long  since  been  finally  settled  and  closed,  upon 
due  notice  to  all  persons  therein  concerned.  For  a  further 
answer  and  affirmative  defense,  Mrs.  Macdonald  set  forth 
in  detail  the  proceedings  in  the  superior  court  of  King 
county  in  the  matter  of  her  husband's  estate,  from  the 
probate  of  the  will  up  to  and  including  the  order  of  the 
court  purporting  to  discharge  her  as  executrix,  and  dis- 
tributing the  estate  to  her  and  her  minor  children  on  Aug- 
ust 17,  1896.  This  affirmative  defense  is,  in  effect,  that 
the  will  of  Macdonald,  deceased,  was  duly  admitted  to 
probate,  and  that  Mrs.  Macdonald  was  appointed  execu- 
trix thereof;  that  notice  to  creditors  to  present  their  claims 
within  one  year  from  the  first  publication  thereof  was  pub- 
lished for  the  time  required  by  law  in  the  administration 
of  estates,  and  due  proof  thereof  duly  made;  that  Mrs 
Macdonald,  as  executrix  of  the  will  of  her  husband,  ap- 
plied to  the  probate  court  for  leave  to  sell  the  interest  of 
her  deceased  husband  in  the  firm  of  Fischer  and  Macdon- 
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aid,  which  application  was  granted ;  that  she  reported  to 
the  court  that  no  claims  had  been  presented  against  said 
estate,  and  that,  all  debts  had  been  paid ;  and  that  she 
applied  for  and  obtained  her  discharge  from  her  trust,  and 
was  awarded  the  entire  estate,  of  which,  however,  she  was 
to  hold  as  guardian  the  sum  of  $1,000  for  each  of  said 
four  minor  children.  But  it  does  not  appear  and  it  ie  not 
claimed  that  she  ever  filed  an  inventory  of  the  property  of 
the  estate,  or  that  the  estate  was  ever  appraieed,  or  its 
value  charged  to  her  as  executrix,  or  that  she  ever  made 
any  report  of  her  doings  to  the  court,  or  exhibited  any 
account  for  settlement  or  allowance. 

At  the  trial  in  the  superior  court  the  records  of  the  cir- 
cuit court  in  the  suit  against  Mrs,  Macdonald  as  execu- 
trix, including  the  judgment  therein,  were  introduced  in 
evidence,  and  also  the  transcript  of  said  judgment.  And 
upon  the  pleadings,  evidence,  and  stipulation  of  the  parties 
filed  in  the  cause,  the  court  found,  among  other  things, 
that  the  will  of  the  deceased  was  what  is  commonly  known 
as  a  "non-intervention  will,"  authorizing  the  executrix 
therein  named  to  manage,  control,  and  settle  the  estate  of 
the  said  deceased  without  the  intervention  of  any  court 
whatsoever;  that  she  was  appointed  on  her  own  petition 
to  have  said  will  probated,  and  herself  appointed  execu- 
trix, and  that  the  decree  authorized  her  to  act  without 
Wnds,  under  the  authority  of  the  will ;  and  that  she  duly 
qualified  as  executrix  of  the  will,  and  took  charge  of  said 
estate.  The  court  further  found  that  subsequent  proceed- 
ings were  had  by  her,  which  are  shown  by  the  record,  and 
which  have  already  been  stated,  and  need  not  be  repeated. 
The  court  also  found  that  the  said  Mary  X,.  Macdonald 
at  all  times  since  the  rendition  of  the  judgment  in  the 
circuit  court  had  in  her  possession  funds  belonging  to 
the  said  estate  sufficient  to  pay  said  judgment,  and  that 
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said  judgment  is  the  only  claim  against  the  said  estate,  and 
that  no  reasonable  cause  exists  why  it  should  not  be  paid. 
And  from  the  facts  as  found  the  court  concluded  that  the 
proceedings  of  the  court  in  this  matter  subsequent  to  the 
issuance  of  letters  testamentary  to,  and  including  the  or- 
der of  discharge  of  the  executrix,  had  no  binding  force 
upon  the  creditors  of  the  said  estate,  and  was,  as  to  them, 
null  and  void ;  that  Mary  L.  Maedonald  has  not  been  legal- 1 
iy  discharged,  and  is  still  acting  as  executrix  of  the  will 
cf  James  Reid  Maedonald,  deceased,  under  and  by  virtue 
cf  the  authority  thereby  conferred,  and  that  she  has  failed 
fo  execute  faithfully  the  trust  which  she  assumed  under 
said  will ;  and  that  the  petitioner  has  been  damaged  by  her 
acts  in  refusing  to  recognize  and  pay  the  said  judgment. 
A  decree  was  thereupon  entered  requiring  Mrs.  Maedon- 
ald, as  executrix  of  the  said  last  will  and  testament  of 
James  Reid  Maedonald,  deceased,  to  pay  to  the  petitioner, 
within  thirty  days,  the  sum  of  $1,094.30 ;  being  the  amount 
cf  the  judgment  rendered  by  the  said  circuit  court,  to- 
gether with  the  costs  in  the  action  therein.  And  it  was 
further  adjudged  and  decreed  that  upon  failure  of  the 
said  Mary  L.  Maedonald  to  pay  the  said  judgment,  inter- 
est and  costs  within  the  time  limited,  she  be  removed  and 
discharged  as  such  executrix,  and,  upon  proper  applica- 
tion by  the  petitioner,  letters  of  administration  be  issued 
to  another  person,  and  the  said  estate  be  administered 
upon,  under  the  supervision  of  the  superior  court.  Costs 
were  awarded  to  the  petitioner.  From  this  judgment 
Mrs.  Maedonald  has  appealed  to  this  court,  and  she  claims 
that  the  lower  court  erred  in  finding  (1 )  that  the  proceed- 
ingsintheoircuitcourt  were  regular,  and  that  the  judgment 
rendered  therein  is  a  binding  judgment  upon  the  said 
Mary  L.  Maedonald  as  such  executrix;  (2)  that  the  said 
Mary   L.   Maedonald  at  all  times  since  the  rendition  of 
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said  judgment  had  in  her  possession  funds  belonging  to 
said  estate  sufficient  to  pay  said  judgment,  and  that  the 
said  judgment  ia  the  only  claim  now  against  the  said 
estate,  and  that  no  reasonable  cause  exists  why  the  said 
judgment  should  not  be  paid. 

The  first  claim  of  error  seems  to  be  based  upon  the  as- 
sumption that  the  judgment  of  the  federal  court  in  the 
controversy  between  these  same  parties  is  simply  an  adju- 
dication that  at  the  death  of  the  deceased  he  was  the  owner 
of  certain  shares  of  stock,  upon  which  a  valid  assessment 
had  been  levied  by  the  comptroller  of  the  currency,  and 
that  the  question  whether  or  not  such  obligation  has  been 
perfected  or  reduced  to  an  enforceable  claim  against  the 
personal  representative  of  the  deceased,  and  whether  it 
had  been  presented  in  time,  and  whether  she  has  fluids 
with  which  to  pay,  are  each  and  all  of  them  vital  questions 
in  the  cause,  upon  which  the  circuit  court  did  not  pass 
Several  authorities  are  cited  by  the  learned  counsel  for 
the  appellant  as  to  the  powers  and  duties  of  the  federal 
courts  in  actions  against  the  personal  representatives  of  de- 
ceased persons,  the  one  principally  relied  on  being  Wick- 
ham  v.  Hull,  60  Fed.  320.  That  was  a  bill  filed  by  the 
receiver  of  a  national  bank  against  the  executors  of  the 
last  will  of  A.  N.  Hull,  deceased,  to  enforce  collection  of 
an  assessment  upon  certain  shares  of  capital  stock  of  the 
bank,  belonging  to  the  estate.  And  it  was  there  held  that 
the  estate  of  a  deceased  owner  of  national  bank  stock  ia 
liable,  under  §  5152  of  the  Revised  Statutes  of  the  United 
States,  to  an  assessment  levied  against  his  executors  in 
consequence  of  the  failure  of  the  bank  after  his  death;  that 
the  federal  court  is  not  deprived  of  jurisdiction  of  a  suit 
against  the  executors  of  an  estate  by  the  fact  that  the  es- 
tate is  in  the  possession  of  a  probate  court  for  the  purpose 
of  administration ;  and  that  the  federal  court  has  jurisdic- 
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tion  to  determine  whether  a  liability  exists,  but  cannot  is- 
sue execution  to  enforce  such  liability.  In  that  case  the 
defendants  pleaded  the  limitation  prescribed  by  the  Iowa 
statute  governing  the  settlement  of  estates,  and  the  court 
refused  to  pass  upon  the  question  whether  the  particular 
provision  of  the  state  statute  pleaded  debarred  the  com- 
plainant from  sharing  in  the  estate,  the  court  being  of  the  ■ 
opinion  that,  inasmuch  a3  the  claim  established  by  it  must 
be  presented  for  allowance  in  the  probate  proceedings,  it 
was  the  better  practice  to  remit  that  question  to  the  pro- 
bate court.  But,  in  that  case  the  court  did  determine 
and  establish  the  claim  of  the  receiver  against  the  exec- 
utors of  the  will  of  the  deceased,  and,  in  so  doing,  neces- 
sarily passed  upon  such  questions  as  the  liability  of  the 
executors  for  the  assessment  and  jurisdiction  of  the  court 
in  the  premises,  as  those  questions  were  directly  involved 
in  the  case. 

In  the  action  in  the  federal  circuit  court  between  the 
receiver  and  the  appellant  here,  it  was  claimed  by  the  ap- 
pellant that  she  was  not  liable,  in  a  representative  capacity 
or  otherwise,  for  the  assessment  upon  the  bank  stock  in 
question,  for  the  reason  that  she  had  been  discharged  from 
her  trust  as  executrix  by  a  court  of  competent  jurisdic- 
tion after  notice  to  all  parties  concerned ;  and  the  same 
claim  is  made  in  this  proceeding.  The  circuit  court,  in 
the  above  mentioned  action,  found,  as  shown  by  the  re- 
citals in  its  decree,  among  other  things,  that  Mary  L.  Mae- 
donald  (appellant  here)  has  been  ever  since  November 
27,  1893,  the  duly  appointed,  acting,  and  qualified  exe- 
cutrix of  the  last  will  of  James  Reid  Macdonald,  deceased ; 
that  said  deceased  was  at  the  time  of  his  death  the  owner 
and  in  the  possession  of  property  in  King  county,  Wash- 
ington, and  that  all  of  said  property,  in  an  amount  large- 
ly in  excess  of  complainant's  claim  therein,  and  liable  to 
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the  payment  of  the  debts  of  the  deceased,  came  into  tie 
hands  of  the  said  Mary  L.  Macdonald  as  such  executrix; 
that  there  were  no  debts  remaining  unpaid;  and  that 
there  still  remained  in.  her  hands  property  undistributed, 
and  liable  for  the  payment  of  the  debts  of  the  deceased, 
sufficient  to  pay  the  claim  of  the  complainant  therein. 
•That  judgment,  as  we  have  seen,  was  not  appealed  from, 
and  has  never  been  set  aside  or  modified,  and,  as  between 
the  parties  thereto,  is  decisive  of  all  questions  there  in 
issue  and  determined  by  the  court.  See  Sayicard  v. 
Thayer,  9  Wash.  22  (36  Fac.  96G),  and  Iscmee  v.  Austin, 
35  Wash.  3:>2  (46  Pac.  394).  It  must  be  borne  in  mind 
that  the  federal  court  did  not  undertake,  or  even  pretend, 
to  take  possession  of  the  estate  of  the  deceased,  or  to  ad- 
minister upon  it,  and  hence  the  authorities  cited  by  appel- 
lant to  the  effect  that  one  court  will  not  seize  property 
lawfully  in  the  possession  of  another  are  not  applicable 
to  the  case  in  hand.  One  of  the  questions  which  the  said 
circuit  court,  was  called  upon  to  determine  was  whether 
the  defendant,  Mrs.  Macdonald,  was  in  fact  the  executrix 
of  the  will  of  Macdonald,  deceased, — she  having  denied 
that  she  was  such  executrix,  and  pleaded  her  discharge 
by  the  superior  court, — and  that  involved  the  further  ques- 
tion whether  she  derived  her  power  as  executrix  from  the 
will  itself,  or  from  the  statutes  regulating  the  administra- 
tion of  estates.  And  the  court  adjudged  that  she  was 
such  executrix,  and  enteral  its  decree  against  her  accord- 
ingly; and  we  have  no  doubt  that  the  judgment  is  valid, 
and  that  it  is  [>ayable  like  any  other  debt  chargeable  to  the 
estate.  That  case  is  reported  in  85  Fed.  836,  under  the  title 
of  Baker  v.  Beach;  the  complainant,  Baker,  being  at  that 
time  the  receiver  of  the  Merchants  Xational  Bank.  In  the 
course  of  the  opinion  the  court  said : 
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"As  the  law  makes  no  provision  for  discharging  an 
executrix  who  assumes  to  carry  out  the  provisions  of  a  will 
in  settling  up  the  estate  of  a  deceased  person  without  other 
authority  than  the  will  itself,  exemption,  from  liability 
incident  to  ownership  of  any  property  which  belonged  to 
the  deceased  in  his  lifetime  cannot  be  claimed  until  the 
title  to  all  personal  property  of  the  deceased  has  been 
transferred,  and  until  the  heirs  have  obtained  possession 
of  all  real  property.  A  decree  will  be  entered  according 
to  the  prayer  of  the  bill." 

But  it  is  earnestly  insisted  on  behalf  of  the  appellant 
that  there  was  no  evidence  whatever  to  sustain  the  finding 
that  appellant  at  the  time  of  the  rendition  of  the  judgment 
by  the  circuit  court,  or  at  any  time  since,  had  in  her 
possession  funds  belonging  to  said  estate  sufficient  to  pay 
said  judgment,  or  that  said  judgment  is  the  only  claim 
against  said  estate.  As  to  this  contention,  we  think  counsel 
is  in  error.  In  the  first  place,  the  judgment  of  the  federal 
court  established  the  fact  that  the  appellant  at  that  time 
bad  funds  in  her  possession,  undistributed,  sufficient  to  pay 
this  claim  of  the  receiver,  and  that  it  was  the  only  debt  of 
the  estate;  and,  in  the  second  place,  it  appears  by  the 
verified  statement  of  the  appellant,  which  was  presented 
to  the  superior  court,  that  the  deceased  left  a  large  amount 
of  property,  which  it  is  conceded  came  into  her  hands  as 
administratrix  of  the  estate;  that  there  were  practically 
no  debts,  except  debts  of  the  firm  of  Fischer  &  Macdonald, 
which  she  admits  and  declares  in  her  brief  were  paid  soon 
after  her  appointment  as  administratrix ;  and  that  she 
disposed  of  the  deceased's  interest  in  said  firm  for  $25,000. 
It  also  appears  from  the  record  that  at  the  time  of  her 
alleged  discharge  she  had  sufficient  funds  with  which  to 
pay  the  legacies  specified  in  the  will  amounting  to  $4,000, 
and  that  she  procured  her  appointment  as  guardian  of  the 
estates  of  her  children,  and  as  such  guardian,  received  the 

28— 29   Wail. 
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legacies  named  in  the  will.  There  was  no  evidence  ad- 
duced showing  that  any  portion  of  the  estate  had  been  lost 
or  disposed  of  in,  any  way,  and  upon  this  state  of  facts  it 
would  seem  clearly  to  appear  that  the  finding  in  question 
was  fairly  warranted  by  the  evidence.  It  is  further 
claimed  by  the  appellant,  that  the  trial  court  erred  in  ita 
conclusions  of  law  above  mentioned,  and  it  is  especially  in- 
sisted that  the  record  of  the  proceedings  of  the  probate 
court  show  that  the  estate  was  managed  and  settled  under 
the  order  and  direction  of  the  court,  and  not  under  and 
by  virtue  of  the  authority  of  the  will.  The  will,  upon  its 
face,  shows  that  it  is,  and  was  intended  to  be  a  "non-inter- 
vention" will ;  and  the  record  shows  that  Mrs.  Macdonald 
accepted  the  trust,  qualified  as  executrix,  took  possession 
cf  the  estate  of  the  deceased,  and  managed  it  in  accordance 
with  the  provisions  of  the  will.  True,  she  applied  to  the 
court  for  leave  to  sell  the  interest  of  the  deceased  in  the 
firm  of  Fischer  &  Macdonald,  and  to  be  discharged  from 
her  trust,  but  it  does  not  follow  from  these  facts  that  the 
estate  was  either  managed  or  settled  under  the  supervision 
and  control  of  the  court  This  court  has  frequently  and 
uniformly  held  that  the  probate  court  is  without  power, 
except  such  as  is  especially  conferred  upon  it  by  the  statute, 
to  control  the  administration  of  estates  under  wills  of  the 
character  of  that  now  under  consideration.  See  Newport 
v.  Newport,  5  Wash.  114  (31  Pac.  428)  ;  Smith  v.  Smith, 
15  Wash.  239  (46  Pac.  249) ;  State  ex  rel.  Cox  v.  Su- 
perior Court,  21  Wash.  575  (59  Pac.  483).  It  follows 
from  what  we  have  already  said  that  the  purported  dis- 
charge of  appellant  as  executrix  was  without  force  or 
effect  as  to  the  respondent,  and  that  the  court  was  right  in 
ho  concluding. 

As  to  the  point  mado  by  the  appellant  that  the  respond- 
ent's claim  was  not  presented  within  one  year  from  the 
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first  publication  of  the  notice  to  creditors,  and  was  there- 
fore barred  by  the  statute,  it  ia  sufficient  to  observe: 
First,  that  the  limitation  invoked  by  appellant  is  not  ap- 
plicable to  this  case  (Moore  v.  Kirkman,  19  Waah.  605, 
54  Pac  24)  and,  second,  that  the  claim  of  the  respondent 
did  not  exist  until  after  the  expiration  of  the  year  speci- 
fied in  the  notice  to  creditors,  and  hence,  could  not  be 
affected  by  the  notice,  or  barred  because  not  presented  to 
the  executrix  at  that  time.  State  ex  rel.  Patterson,  v.  Titt- 
man,  134  Mo.  162  (35  S.  W.  579) ;  Fvrmey  v.  State,  9 
Mo.  227 ;  Tenny  v.  Lasley,  80  Mo.  664 ;  Oswald  v.  Pills- 
bury,  61  Minn.  520  (63  N.  W.  1072). 

We  have  discovered  no  error  in  the  record,  and  the 
judgment  is  therefore  affirmed. 

Reavis,  C.  J.,  and  Mount  and  Dunbar,  JJ.,  concur. 

Fulxerton,  J.,  dissents. 


[No.  428'.!.     Decided  August  28,  1002.) 

The  State  of  Washington,  Respondent,  v.  A.  P.  Vance, 

Appellant. 

APPEAL WHEN    AFFIDAVIT    lN'COBPO  BATED    1>*    SECOBD. 

Where  a  motion  tor  continuance  and  an  affidavit  supporting 
It  were  filed  as  one  paper,  and  the  order  of  the  court  denying 
the  motion  expressly  recites  that  the  court  had  read  the  affidavit 
presented  In  support  of  the  motion,  the  Journal  entry  of  the 
order  would  make  the  affidavit  a  part  of  the  record,  without  the 
necessity  of  Incorporating  it  by  means  of  a  bill  of  exceptions 
or  a  statement  of  facts. 

SAME CHALLENGE  TO  JUBT  PANEL WHEN  PART  OF  BEOOKD. 

A  written  verified  challenge  to  the  panel  of  Jurors,  served 
upon  the  adverse  party  and  filed  In  court.  Is  properly  a  part 
of  the  transcript  on  appeal,  without  the  necessity  of  being  In- 
corporated therein  by  bill  of  exceptions  or  statement  of  facts. 
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SAME SELECTION    OF  JURORS RECORD   OK   APPEAL. 

AH  the  proceedings  regulating  the  selection  of  Jurors  under 
Laws  1901,  p.  204,  are  a  part  of  the  general  records  of  the  su- 
perior court  In  each  case  tried  by  Jury,  and,  by  virtue  of  their 
nature  and  purpose,  when  properly  certified  by  the  clerk  of  the 
superior  court,  will  be  considered  on  appeal,  independent  of  any 
bill  of  exceptions  or  statement  of  facts. 

CONTINUANCE SUFFICIENCY      OP      SHOWING. 

A  motion  for  a  continuance  In  a  criminal  case,  on  the  ground 
that  the  defendant  did  not  hare  time  to  prepare  for  his  trial 
and  procure  witnesses  for  his  defense  was  properly  denied  where 
it  appears  from  the  record  that  there  was  a  period  of  forty-one 
days  between  the  commission  of  the  crime  and  the  date  of  trial, 
and  more  than  a  month  between  the  dates  of  preliminary  exami- 
nation and  trial;  that  defendant  was  represented  by  attorney 
during  the  whole  of  the  time;  that  the  scene  of  the  crime  was 
located  thirty-five  miles  from  the  county  seat,  but  In  no  way 
shown  to  be  inaccessible;  and  where  the  affidavit  for  continu- 
ance failed  to  comply  with  the  provisions  of  Bal.  Code,  §  6929, 
In  such  matters.  In  that  It  did  not  give  the  names  of  any  absent 
witnesses  nor  what  they  would  testify  to,  nor  did  It  show  that 
in  case  of  a  continuance  any  testimony  could  have  been  pro- 
cured that  was  not  produced  on  the  trial. 
same  —  grounds  fob  —  illness  of  attorney. 

The  granting  or  refusing  of  a  motion  for  a  continuance  being 
a  matter  wltbin  the  sound  discretion  of  the  court,  the  refusal 
of  the  court  to  grant  a  continuance  applied  for  on  the  ground 
that  one  of  defendant's  attorneys  had  been  suffering  from  a 
surgical  operation  upon  his  throat  and  was  thereby  prevented 
from  working  as  effectually  as  he  otherwise  could  have  done, 
will  not  be  disturbed  on  appeal,  especially  where  It  appears  that 
during  a  portion  of  the  time  prior  to  trial  the  defendant  bad 
the  assistance  of  another  attorney. 

JURY SELECTION     BY     COMMISSIONERS PERFORMANCE    OF    STATUTORY 

DUTIES PRESUMPTION  S. 

The  action  of  Jury  commissioners  in  selecting  the  names  of 
only  960  out  of  5,000  persons  In  the  county  qualified  to  act  as 
Jurors  Is  not  a  ground  for  challenge  to  the  panel,  where  the 
law  requiring  the  jury  commissioners  to  "select  the  names  of 
all  the  qualified  Jurors  In  the  county,  so  far  as  they  may  be  able 
to  ascertain  the  same  from  the  latest  tax  rolls  and  poll  books," 
invests  them  with  discretion  to  select  none  but  persons  whom  they 
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believe  to  be  of  good  repute  for  intelligence  and  honesty,  none 
that  they  have  been  requested  to  select,  nor  the  name  of  any 
person  known  to  be  Interested  In  any  cause  pending  in  court, 
and  In  all  their  selections  to  endeavor  to  promote  only  the  im- 
partial administration  of  Justice;  the  presumption  being,  In  the 
absence  of  evidence  to  the  contrary,  that  public  officers  charged 
with  the  performance  of  official  duty  have  duly  performed  the 
same  In  the  proper  manner. 

SAME CHALLENGE   TO    FAREI. PRESUMPTION    AS    TO    SUSTENTATTOTJ 

BY    EY1UEACE. 

Under  Bal.  Code,  S  6933,  requiring  a  challenge  to  a  Jury  panel 
to  be  proved  to  the  satisfaction  of  the  court,  it  will  be  presumed, 
where  the  record  showB  that  the  court  beard  testimony  In  passing 
upon  the  challenge  which  was  not  brought  up  on  appeal,  that 
It  was  sufficient  to  sustain  the  court's  conclusion. 

SAME  —  JURISDICTION  OF  OOCET  TO  SUMMON  JUBOBS. 

Where  the  court  Is  authorized  to  cause  the  names  of  trial 
jurors  to  be  drawn  from  the  jury  box,  it  has  authority  to  Issue 
to  the  sheriff  of  the  county  Its  process  to  require  the  attendance 
upon  the  court  of  the  jurors  so  drawn. 

SAME SELECTION    Or   JUBt    COMMISSIONERS  —  COMBTITUTIONAI.   LAW 

SPECIAL  PRIVILEGES   TO  ONE   CLASS   OF   CITIZEN'S . 

The  right  given  to  members  of  the  bar  by  the  Jury  act  of 
1901  (Laws  1901,  p.  204)  to  recommend  four  eligible  persons 
from  the  bar  of  the  county,  from  whom  the  court  shall  select 
two  to  act  as  commissioners  for  the  selection  of  jurors.  Is  not 
the  conferring  of  a  privilege  or  immunity  upon  any  class  of 
citizens  such  as  is  prohibited  by  !  12,  art.  1,  of  the  state  con- 
stitution. 

SAME PEREMPTORY      CHALLENGES WAIVEB     OF     BIGHT EFFECT. 

Under  Bal.  Code,  S  4987,  which  provides  that  plaintiff  and 
defendant  may  exercise  the  right  of  peremptory  challenge  alter- 
nately and  that  "the  panel  being  filled  and  passed  for  cause. 
after  said  challenge  shall  have  been  made  by  either  party,  a 
refusal  to  challenge  by  either  party  In  the  said  order  of  alter- 
nation shall  not  defeat  the  adverse  party  of  his  full  number  of 
challenges,  but  such  refusal  on  the  part  of  the  plaintiff  to 
exercise  bis  challenge  In  proper  turn  shall  conclude  him  as  to 
the  Jurors  once  accepted  by  him,  and,  If  his  right  be  not  ex- 
hausted, his  further  challenges  shall  be  confined.  In  his  proper 
tarn,  to  talesmen  only,"  the  waiver  by  the  prosecution  of  the , 
right  to  exercise  a  peremptory  challenge  would  apply  only  to  the 
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jury  In  the  box  at  the  time,  and  would  not  preclude  the  prose- 
cution from  exercising  the  right  of  peremptory  challenge  upon 
talesmen  called  subsequently,  where  the  number  of  challenges 
allowed  the  prosecution  had  not  been  exhausted,  even  If  It 
resulted  In  giving  the  prosecution  the  last  challenge. 

MURDER THEORY   OF  DEFENSE RELEVANCY  OF  EVIDENCE. 

Where  the  defense  Interposed  In  a  homicide  case  is  that 
another  than  accused  fired  the  fatal  shot,  It  1b  not  error  to  ex- 
clude evidence  tending  to  show  that  the  mind  of  accused  bad 
been  wrought  to  a  frenzied  condition  over  trouble  concerning 
bis  marital  relations. 

1NSTBUCTIONB EXCEPTIONS    TO HUE    OF    TAKING. 

Under  Bal.  Code,  S  E053,  which  provides  that  exceptions  to 
a  charge  to  a  Jury  or  to  a  refusal  to  give  requested  Instructions, 
may  be  taken  "after  the  Jury  shall  have  retired  to  consider  of 
their  verdict  and,  if  practicable,  before  the  verdict  has  been 
returned,"  an  exception  taken  after  the  close  of  the  trial  will 
not  be  considered  on  appeal,  where  no  extension  of  time  in 
which  to  take  exceptions  had  been  asked,  and  where  It  appears 
from  the  record  that  It  was  practicable  to  have  taken  the  ex- 
ceptions between  the  time  of  the  Jury's  retirement  and  of  the 
rendition  of  their  verdict. 


SAME REFUSAL  OF  BEQUESTS WI 

Refusal  to  give  requested  instructions  Is  not  error,  where 
those  given  by  the  court  adequately  cover  the  points  upon  which 
the  requests  were  made. 

SAME COMMENT    ON    FACTS. 

A  requested  instruction  which  telle  the  jury  what  facts  would 
raise  a  reasonable  doubt  was  properly  refused,  for  the  reason 
that  It  amounted  to  a  comment  on  the  facts. 

NEW     TBIAI. NEWLY     DISCOVERED     EVIDENCE WANT     OF     DILIGENCE. 

The  refusal  of  the  court  to  grant  a  new  trial  on  the  ground 
of  newly  discovered  evidence  was  not  error,  where  It  appears 
that  the  evidence  could,  by  the  exercise  of  reasonable  diligence, 
have  been  produced  upon  the  original  trial. 


r  EVIDENCE. 

A  verdict  of  murder  In  the  first  degree  Is  warranted  where 
the  evidence  shows  threats  made  by  accused  Indicating  general 
malice  and  a  purpose  to  kill  some  one,  and  that,  after  provoking 
a  quarrel  with  a  man,  and  after  laying  aside  his  revolver  at 
his  adversary's  request  for  an  equal  combat,  he  grabs  up  his 
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weapon  again  In  the  heat  of  conflict,  and  shoots  and  kills  the 
man  with  whom  he  was  sniffling. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  H.  Snell,  Judge.     Affirmed. 

John  Leo  and  John  L.  McMurray,  for  appellant. 
Fremont  Campbell,  Charles  0.  Bates  and  Walter  M. 
Harvey,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — On  the  ICth  day  of  September,  1901,  an 
information  was  filed  in  the  superior  court  for  Pierce 
county  by  the  prosecuting  attorney  of  that  county  against 
the  appellant,  charging  him  with  the  crime  of  murder  in 
the  first  degree.  On  the  17th  of  September,  1901,  the 
appellant  was  arraigned,  and  a  motion  to  quash  and  a 
demurrer  to  the  information  were  filed  by  Samuel  F.  Mc- 
Anally,  as  attorney  for  defendant.  On  the  ISth  day  of 
September,  1901,  the  motion  was  denied,  and  the  de- 
murrer overruled.  On  the  same  day  the  appellant  entered 
a  plea  of  not  guilty.  On  the  12th  of  October,  1901,  a 
written  motion,  with  the  affidavit  of  Samuel  P.  McAnally 
attached  thereto,  and  referred  to  in  the  motion,  was  made 
for  the  continuance  bf  the  cause  for  a  reasonable  time, 
suitable  for  the  purposes  stated  in  the  affidavit.  The  af- 
fidavit, omitting  the  formal  parts,  was  as  follows: 

"Samuel  P.  McAnally,  being  first  duly  sworn,  on  his 
oath  says :  That  he  is  one  of  the  attorneys  for  the  above 
named  defendant,  and  up  to  this  time  has  been  the  only 
and  sole  attorney  for  said  defendant;  that  the  acts  alleged 
to  constitute  the  offense  of  which  the  defendant  is  charged 
were  committed  or  alleged  to  have  been  committed  thirty- 
five  miles  from  the  city  of  Tacoma,  at  the  village  of  Eaton- 
ville,  which  is  not  accessible  by  any  rapid  or  convenient 
mode  of  travel,  and  that   to    thoroughly    investigate    all 
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necessary  facte  connected  with  the  defense  of  the  defendant 
necessarily  required  a  great  deal  of  time  and  travelling  and 
for  the  first  twenty  days  that  affiant  was  engaged  as  de- 
fendant's attorney  he  was  suffering  from  the  effects  of  a 
surgical  operation  in  the  throat  and  was  thus  prevented 
from  working  as  effectually  as  he  otherwise  could  and 
would  have  done;  that  the  defendant  has  been  and  is  a 
poor  man  unable  to  furnish  his  attorney  with  adequate 
means  of  transportation  and  facilities  for  investigation, 
and  that  the  time  allowed  for  preparation  of  this  case  for 
trial  has  been  wholly  inadequate  for  the  performance  of 
the  duties  required,  and  by  reason  of  the  shortness  of  time 
and  other  facts  aforesaid  the  defendant  has  been  and  is 
unable  to  present  his  defense  in  this  cause  on  the  14th  daj 
of  October,  1901,  being  the  time  assigned  for  trial  of  the 
same  without  the  consent  of  the  defendant ;  that  affiant  is 
reliably  informed  by  a  witness  subpoenaed  by  the  state, 
and  by  others,  that  there  were  persons  other  than  are  now 
known  to  the  defendant,  that  is,  whose  identity  is  un- 
known to  the  defendant,  were  at  or  near  the  place  where  the 
offense  is  alleged  to  have  been  committed  at  or  near  the 
time  the  offense  was  alleged  to  have  been  committed,  and 
that  affiant  has  made  and  continues  to  make  strenuous  en- 
deavors to  find  said  persons  but  so  far  has  been  unable  to 
do  so. 

"Of  the  foregoing  facts  affiant  informed  this  court  and 
the  attorneys  for  the  plaintiff  at  the  time  this  cause  was 
noted  for  trial.  That  recently,  towit:  on  the  afternoon  of 
the  10th  day  of  this  month  the  attorneys  for  plaintiff 
notified  defendant  through  affiant,  his  attorney,  of  their 
intention  to  indorse  on  the  information  herein  the  names 
of  two  witnesses,  .T.  E.  Noel  and  William  Buchanan,  con- 
cerning whose  testimony  the  defendant  is  not  informed, 
but  that,  if  their  testimony  is  material,  the  same  has  been 
known,  or  with  ordinary  diligence  might  have  been  known, 
to  the  attorneys  for  plaintiff  ever  since  the  preliminary 
hearing  in  this  cause,  September  9,  1901,  and  that  it 
would  be  an  injustice  to  the  defendant  to  allow  the  in- 
dorsement of  said  names  at  this  time;  that  the  defendant 
and  his  attorneys  are  not  desirous  of  delaying  the  trial  of 
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thia  cause  any  longer  than  is  absolutely  necessary  for  the 
administration  of  substantial  justice,  and  that  the  only 
delay  sought  is  for  the  purpose  of  ascertaining  the  identity 
of  and  securing  the  attendance  of  all  persons  as  witnesses 
who  have  any  material  information  concerning  the  fae'a 
alleged  in  the  information,  and  that  such  knowledge  or  in- 
formation is  not  now  in  the  possession  of  the  defendant  ot 
his  attorneys." 

On  the  same  day  the  court  denied  said  motion,  and  it' 
the  order  denying  the  same  recited :  "And  the  court  hav- 
ing read  the  affidavit  of  Samuel  F.  MeAnally  in  support  of 
said  motion  .  .  .  doth  overrule  and  deny  said  mo- 
tion." The  cause  came  on  for  trial  on  the  14th  day  of 
October,  1901,  and  the  trial  continued  from  day  to  day, 
Sundays  excepted,  until  the  24th  day  of  October,  190 J, 
when  the  jury  returned  a  verdict  as  follows:  "We,  the 
jury  in  the  ease  of  the  State  of  Washington,  plaintiff,  vs. 
A.  P.  Vance,  defendant,  find  the  defendant  guilty  of  mur- 
der in  the  first  degree.  L.  A.  Chamberlain,  Foreman" — 
which,  verdict  was  received  by  the  court  and  entered.  Im- 
mediately after  the  reception  of  the  verdict,  and  before  be- 
ing discharged,  the  jury  handed  the  following  to  the  court: 
"We,  the  jurors  do  recommend  the  clemency  of  the  court 
in  the  case  of  State  of  Washington  vs.  A.  P.  Vance." 
This  was  signed  by  all  the  jurors.  The  jury  was  then  dis- 
charged. The  respondent  moves  for  an  order  to  strike 
from  the  transcript  the  affidavit  of  Samuel  F.  MeAnally, 
above  recited,  for  the  reason  that  said  affidavit  has  not 
been  preserved  or  made  a  part  of  the  record  in  the  cause 
by  any  bill  of  exception  or  statement  of  facts.  The  affi- 
davit is  not  referred  to  in  the  judge's  certificate  to  the 
statement  of  facts,  and  is  not  made  a  part  of  the  record  by 
any  bill  of  exception.  The  affidavit  and  motion  seem  to 
have  been  filed  as  one  paper.  It  appears  from  the  order 
of  the  court  made  upon  the  motion  and  the  motion  itself 
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that  the  affidavit  was  considered  by  the  court  in  passing 
upon  the.  motion.  From  this  it  can  be  readily  determined 
that  the  affidavit  formed  part  of  the  proceedings  in  the 
court  below,  and  that  the  attention  of  the  trial  court  was 
directed  to  it.  The  affidavit  was  an  integral  and  insepar- 
able part  of  the  motion,  attached  thereto,  constituting  a 
part  thereof,  and  setting  forth,  in  verified  form,  the 
grounds  of  the  motion,  and  the  order  of  the  court  express- 
ly recites  that  the  court  "had  read  the  same  in  support 
of  the  motion."  The  order  of  the  court  ia  a  part  of  the 
record.  It  furnishes  conclusive  evidence  that  the  affidavit 
was  presented  to  and  considered  by  the  trial  court  in  pass- 
ing on  the  motion  for  a  continuance.  In  passing  upon  a 
similar  question  in  Clay  v.  Selak  Valley  Irrigation  Co..  14 
Wash.  543  (45  Pac.  141),  we  said: 

"There  is  notliing  to  show  that  they  [affidavits]  were 
all  presented  or  read  to  the  court  below  on  the  hearing  of 
the  motion." 

For  that  reason  we  said  that,  "in  order  to  entitle  them 
to  a  consideration  here  the  fact  that  they  were  so  presented 
should  have  been  certified  to  by  the  court  in  some  man- 
ner." The  journal  entry  of  the  order  is  a  part  of  the 
proceedings  of  the  court,  and  the  court  has  full  control 
of  all  such  entries.  §  4722,  Bal.  Coda  Where  such  jour' 
nal  entry  recites  as  a  fact  that  in  passing  upon  the  motion 
the  court  read  the  affidavits  in  support  of  the  motion,  we 
think  that  fact  sufficiently  appears,  and  in  such  a  case  it 
is  not  necessary  that  such  affidavits  be  certified  in  a  bill 
of  exceptions  or  statement  of  facts.  The  cases  cited  by 
respondent  of  Clay  v.  Selak  Valley  Irrigation  Co.,  14 
Wash.  543  (45  Pac.  141) ;  Winsor  v.  McLacklan,  12 
Wash.  154  (40  Pac  727) ;  State  v.  Howard,  15  Wash. 
425    (46  Pac.   650) ;  State  v.  Anderson,  20  Wash.  193 
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(55  Pac  39) ;  Armstrong  v.  Van  De  Vanter,  21  Wash. 
682  (59  Pac.  510),  are  distinguishable,  in  the  particular 
indicated,  from  the  present  ease.  The  motion  to  strike 
the  affidavit  for  a  continuance  is  denied. 

The  respondent  also  moves  for  the  same  reasons  to  strike 
from  "the  transcript  the  following  papers  and  records  and 
journal  entries :  The  challenge  to  panel  of  jurors  and  the 
verification  thereof  by  Samuel  F.  MeAnally ;  the  record 
of  the  meeting  of  the  Pierce  county  bar  and  certificate 
thereto,  to  the  effect  that  on  June  28,  1901,  the  bar  of 
Pierce  county  met,  selected  and  ncmioated  certain  ])or- 
nons,  whose  names  were  to  be  submitted  to  the  judges  of 
the  superior  court  of  Pierce  county,  from  which  names 
jury  commissioners  were  to  be  selected,  under  the  act  pro- 
viding for  and  regulating  the  selection  of  jurors  (Laws 
1901,  p.  204) ;  the  journal  entry  of  the  orders  of  the  su- 
perior court  of  Pierce  county  appointing  jury  commis- 
sioners under  said  act;  the  journal  entry  of  the  superior 
court  of  Pierce  county  showing  the  appearance  of  the  jury 
commissioners,  and  their  oath  of  office  as  administered 
to  them  by  one  of  the  judges  of  said  court;  the  journal 
entry  of  the  court  containing  the  list  of  jurors  chosen  by 
the  jury  commissioners;  the  certificate  of  the  jury  com- 
missioners and  their  verification  thereto  of  the  selection  of 
the  names  of  qualified  jurors,  and  the  deposit  of  such 
names  in  the  jury  box ;  the  journal  entries  of  the  order  of 
the  court,  departments  1  and  2,  of  date  of  September  14-, 
1901,  ordering  a  panel  of  forty  petit  jurors  in  each  de- 
partment for  attendance  upon  the  court,  to  be  drawn  from 
the  jury  box,  and  the  issuance  of  a  venire  to  the  sheriff 
to  summon  such  jurors;  the  list  of  the  petit  jurors  drawn 
under  the  order  of  September  14,  1901,  and  certificate  of 
the  clerk  of  the  court  to  the  same;  and  summons  to  the 
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petit  jurors  drawn  under  Baid  order,  and  return  of  die 
sheriff  to  the  same. 

The  challenge  to  the  panel,  omitting  formal  parts,  is  as 
follows : 

"Comes  now  the  above  named  defendant,  A.  F.  Vance, 
presents  these  his  exceptions  to,  and  challenges  the  panel  of 
jurors  heretofore  drawn  in  the  above  court  September  14, 
1901,  for  trial  of  causes  in  the  ensuing  calendar  month  of 
October,  1901,  and  before  whom  Urn  defendant  is  brought 
on  to  be  tried,  and  his  said  challenge  is  made  for  the  fol- 
lowing reasons : 

"1st  That  the  jury  commissioners  heretofore  appoint- 
ed by  the  superior  court  of  the  state  of  Washington  for  the 
county  of  Pierce,  have  not  selected  the  names  of  all  the 
qualified  jurors  in  said  county  as  far  as  they  were  able  to 
ascertain  the  .same  from  the  latest  tax  rolls  and  poll  books 
of  said  county,  as  required  by  section  3  of  chapter  97  of 
the  Session  Laws  of  1901,  and  in  this  connection  this  de- 
fendant alleges  that,  there  are  upon  the  tax  rolls  of  the 
aforesaid  county  5,000  names  of  qualified  jurors,  over  and 
above  those  who  are  interested  in  any  case  pending  in  the 
court,  by  which  the  commissioners  were  appointed,  and  the 
commissioners  so  appointed  as  aforesaid  have  only  selected 
as  the  qualified  jurors  of  the  county  of  Pierce  less  than 
1,000  names,  and  in  this  respect  have  failed  to  substantially 
conform  to  the  requirements  of  section  3  of  Chapter  97 
of  the  Laws  of  1901,  as  aforesaid. 

"2d.  That  on  the  14th  day  of  September,  1901,  when 
the  panel  hereby  challenged  was  drawn,  the  jury  com- 
missioners and  the  clerk  of  the  court  failed  and  neglected 
to  comply  with  all  the  requirements  of  the  law,  providing 
for  and  regulating  the  selection  of  jurors  in  this,  that 
the  list  of  names  so  chosen  and  which  comprises  the  panel 
hereby  challenged  was  not,  at  the  time  of  drawing  said 
names,  prepared  and  checked  in  open  court  with  the  list 
of  jurors  heretofore  selected  by  the  jury  commissioners 
for  this  county,  and  as  evidence  of  this  fact  this  defendant 
hereby  refers  to  and  makes  a  part  thereof,  the  certificate 
of  Robert  P.  Rigney,  clerk  of  the  superior  court  of  Pierce 
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county,  Washington,  made  end  entered  on  the  14th  day  of 
September,  1901,  and  recorded  in  Journal  79,  at  page  276, 
in  Department  1,  of  above  entitled  court. 

"3d.  The  defendant  further  objects  to  and  challenges 
the  panel  of  jurors  heretofore  and  on  the  14th  day  of  Sep- 
tember, 1901,  drawn  by  this  court  upon  the  ground  that 
nowhere  in  the  laws  of  1901  or  in  any  law  of  the  state 
of  Washington  is  there  any  provision  for  the  summoning 
of  said  jurors  to  attend  upon  the  above  entitled  court,  and 
nowhere  in  said  law  is  there  any  authority  for  the  deliv- 
ering of  the  venire  of  jurors  constituting  this  panel,  to 
any  person  for  the  purpose  of  summoning  the  said  panel 
of  jurors,  for  attendance  upon  the  above  entitled  court,  and 
this  defendant  alleges  that  the  venire  for  the  panel  of  jurors 
hereby  challenged  has  been  delivered  to  the  sheriff  of 
Pierce  county,  Washington,  for  the  purpose  of  having  him 
summon  the  said  panel  of  jurors,  and  some  of  the  same 
have  been  so  summoned,  and  there  is  no  authority  under 
the  laws  of  the  state  of  Washington  for  said  sheriff  to 
perform  said  duty,  and  the  above  panel  of  jurors  so  drawn 
by  said  jury  commissioners  is  void. 

"4th.  That  chapter  97  of  LawB  of  Washington,  1901, 
being  the  laws  of  Washington  in  reference  to  the  regulating 
the  selection  of  jurors  passed  by  the  Senate  March  4,  1901, 
and  passed  by  the  House  March  13,  1901,  and  approved 
by  the  governor  March  16,  1901,  is  unconstitutional  and 
void. 

"5th.  That  the  panel  of  jurors  that  wore  drawn  aa 
aforesaid  and  the  portion  thereof  which  now  remains  sub- 
ject to  call  for  jury  duty  for  this  term  of  court  are  chal- 
lenged for  the  reason  that,  after  said  panel  was  so  drawn, 
this  court  did  on  the  1st  day  of  October,  1901,  excuse  a 
large  number  of  said  jurors  without  sufficient  cause  for 
so  doing,  whereby  this  defendant  was  prejudiced  in  this, 
that  said  panel  as  it  thus  remains  so  decreased  and  de- 
pleted will  not  furnish  a  sufficient  number  to  constitute 
a  full,  fair,  impartial  jury  to  try  defendant  for  the  offense 
of  which  he  is  charged  in  the  above  entitled  causa 
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"Wherefore  defendant  challenges  and  excepts  to  said 
entire  panel  of  jurors  and  that  portion  of  the  same  yet 
remaining." 

This  challenge  is  verified  by  Samuel  F.  JfcAnally,  to  the 
effect  that,  "he  has  knowledge  of  the  things  therein  con- 
tained, knows  the  contents  thereof  and  believes  the  same 
to  be  true."  The  verification  is  a  part  of  the  challenge. 
This  challenge  was  served  on  the  prosecuting  attorney, 
and  filed  with  the  clerk  of  the  court  in  the  cause  on  the 
12th  of  October,  1901.  On  the  same  day  the  journal 
entry  shows  the  following  order  in  the  case : 

"And  now  on  this  12th  day  of  October,  A.  D.  1901, 
this  cause  came  on  for  hearing  on  the  challenge  of  the 
defendant  to  the  panel  of  the  petit  jurors  and  the  same  was 
submitted  to  the  court,  the  plaintiff  appearing  by  Walter 
M.  Harvey  and  Charles  0.  Bates,  deputy  prosecuting 
attorneys  for  Pierce  county,  and  the  defendant  appearing 
by  Samuel  F.  McAnally  and  J.  L.  McMurray,  his  at- 
torneys, and  the  court,  having  heard  the  testimony  and 
argument  of  counsel  and  being  fully  advised  in  the  prem- 
ises doth  overrule  and  deny  said  challenge,  to  which  rul- 
ing the  defendant  excepts  and  exception  is  allowed  by 
court" 

The  law  requires  that  challenges  to  the  panel  shall  be 
in  writing  and  sworn  to.  §  6ft33,  Bal.  Code  The  chal- 
lenge sought  to  be  stricken  was  in  writing  and  sworn  to, 
and  was  served  on  the  prosecuting  attorney  and  filed.  The 
challenge  so  verified  was,  as  appears  from  the  journal 
entry,  submitted  to  the  court.  The  verification  to  the 
challenge  was  a  part  of  the  challenge.  The  certificate  of 
the  clerk  shows  that  the  challenge  is  a  part  of  the  files 
in  the  casa  It  is  not  necessary  that  such  a  paper  be  made 
a  part  of  the  record  by  a  bill  of  exceptions  or  a  statement 
iif  facts.  When  filed  it  becomes  part  of  the  record.  The 
other  parts  of  the  transcript  moved  against  are  parts  of 
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tie  general  records  of  the  superior  court  of  Pierce  county, 
required  under  the  act  of  1901,  supra,  regulating  the 
selection  of  jurors,  and  by  virtue  of  their  nature  and  pur- 
pose, when  properly  certified  by  the  clerk  of  the  lower 
court,  will  be  taken  notice  of  by  this  eourt^  independent 
of  any  bill  of  exception  or  statement  of  facts.  They  are 
part  of  the  record  of  each  particular  jury  case  tried  by  a 
jury  organized  under  the  jury  act  of  1901.  The  motion 
(0  strike  is  therefore  denied. 

The  first  error  assigned  is  the  overruling  of  the  defend- 
ant's motion  for  a  continuance  of  the  trial,  to  give  the  de- 
fendant proper  and  reasonable  time  to  prepare  for  trial. 
The  affidavit  of  Mr.  McAnally  in  support  of  said  motion 
is  hereinbefore  set  out.  There  were  no  opposing  affidavits. 
The  record  discloses  that  there  were  forty-one  days  be- 
tween the  commission  of  the  offense  and  the  commencement 
of  the  trial.  The  preliminary  hearing  was  on  September 
9,  1901,  more  than  thirty  days  before  the  case  was  called 
for  trial.  The  offense  was  committed  at  the  village  of 
Eatonville.  The  affidavit  claims  that  the  place  "was  not 
accessible  by  any  rapid  or  convenient  mode  of  travel." 
This  is  a  mere  conclusion.  The  means  of  access  to  the 
place,  and  whether  or  not  it  was  upon  a  traveled  road, 
and  the  character  of  the  surrounding  country  were  not  set 
forth.  The  judge  of  the  court  is  presumed  to  be  reason- 
ably familiar  with  the  villages  im  the  county  where  he 
presides,  and  the  ordinary  means  of  access  to  the  same. 
The  affidavit  fails  to  disclose  when  the  affiant  was  employed 
as  attorney  for  the  appellant  The  record  discloses  that, 
when  the  information  was  filed,  the  affiant  was  acting  as 
the  attorney  for  the  appellant.  This  was  on  the  16th  of 
September,  1901.  The  fair  inference  from  the  record,  at 
the  lime  the  motion  was  made,  is  that  the  affiant  acted  as 
attorney  for  the  appellant  at  the  time  of  the  preliminary 
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examination.  In.  one  of  the  affidavits  for  a  new  trial, 
it  is  shown  that  Mr.  Mc  Anally  acted  as  attorney  for  appel- 
lant from  September  3,  1901.  From  the  time  of  the 
filing  of  the  information  to  the  time  of  trial  was  twenty- 
eight  days.  Eatonville  is  thirty-five  miles  from  the  city 
of  T  aeon)  a.  So  far  as  its  accessibility  ia  concerned,  that 
is  about  all  that  the  affidavit  discloses.  There  is  no  showing 
that  the  attorney,  after  Mb  employment,  was  not  able  to 
go  to  Eatonville,  where  the  offense  waa  committed.  The 
character  of  the  investigation,  or  whether  or  not  he  made 
any  investigation  at  Eatonville,  is  not  shown.  It  is  not 
shown  that  the  poverty  of  the  defendant  prevented  the 
investigation  of  the  facta.  Wherein  the  poverty  of  the 
appellant  deprived  hia  attorney  of  the  facilities  for  in- 
vestigation is  not  shown.  The  statements  in  the  affidavit 
in  this  respect  are  general  in  their  nature,  and  mere  con- 
clusions, unsupported  by  any  showing  of  facts. 

Section  6929,  Bal.  Code,  provides: 

"A  continuance  may  be  granted  in  any  case  on  the 
ground  of  the  absence  of  evidence,  on  the  motion  of  the 
defendant,  supported  by  affidavit  showing  the  materiality 
of  the  evidence  expected  to  be  obtained,  and  that  due  dili 
gence  has  been  used  to  procure  it,  and  also  the  name  and 
place  of  residence  of  the  witness  or  witnesses,  and  the 
substance  of  the  evidence  expected  to  be  obtained ;  and  ii 
the  prosecuting  attorney  admit  that  such  evidence  would  be 
given,  and  that  it  be  considered  as  actually  given  on  the 
trial,  or  offered  and  overruled  as  improper,  the  continuance 
shall  not  be  granted." 

None  of  the  provisions  of  this  section  are  complied 
with  in  the  affidavit  for  continuance.  The  names  of  the 
witnesses  are  not  given,  nor  ia  it  stated  with  any  reliability 
that  any  witnesses  could  be  procured ;  neither  does  it  state 
what  said  witnesses  would  be  expected  to  testify  to,  or, 
in  fact,  anything  about  what  their  testimony  would  be. 
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There  was  no  opportunity  for  the  prosecuting  attorney  to 
admit  that  the  evidence  would  be  given,  and  it  nowhere 
shows  or  intimates  that  if  the  case  had  been  continued,  any 
testimony  could  have  teen  procured  that  was  not  procured 
at  the  trial.  It  shows  that  the  attorney  for  defendant  has 
made  strenuous  efforts  to  find  said  witnesses,  but  has  been 
unable  so  to  do;  but  it,  does  not  show  that  there  is  any 
probability  of  his  ever  finding  any  other  witnesses  than 
those  whom  he  at  that  time  knew  of.  In  a  recent  case, 
State  v.  Newton,  ante,  p.  373,  in  passing  on  a  similar 
motion,  we  said : 

"The  record  fails  to  show  even  an  attempt  to  comply 
with  the  requirements  of  this  section  of  the  statute,  and, 
without  some  such  showing  as  Uie  statute  requires,  r  trial 
court  is  not  compelled  to  grant  a  continuance." 

The  affidavit  for  continuance  is  insufficient  under  all 
tbe  decisions.  The  affidavit  for  continuance  was  filed  on 
the  12th  day  of  October,  1901,  and  it  refers  to  the  fact 
ihat  on  the  10th  day  of  October,  1901,  4he  state  notified 
appellant,  through  his  counsel,  of  their  intention  to  in- 
dorse on  the  information  the  names  of  two  witnesses,  name- 
ly, J.  E.  Noel  and  William  Buchanan,  concerning  whose 
testimony  the  a;>pellant  is  not  informed,  and  then  states 
that  it  would  he  an  injustice  to  the  appellant  to  allow  the 
indorsement  of  said  names  at  said  time ;  but  no  continu- 
ance is  asked  for  on  account  of  the  indorsement  of  the 
said  names.  It  appears  from  the  supplemental  transcript 
filed  by  the  respondent  that  on  the  10th  day  of  October 
notice  was  served  upon  counsel  for  appellant  that  the  state 
would  apply  on  the  14th  day  of  October  for  permission  to 
indorse  upon  the  information,  as  witnesses  against  the  ap- 
pellant, the  names  of  Xoel  and  Buchanan,  and  on  said  14th 
day  of  October,  1901,  as  shown  by  the  affidavit  of  Charles 
O.   Bates  and  Walter  M.  Harvey,  found  in  the  supple- 
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mental  transcript,  appellant's  attorney  was  notified  of 
what  the  state  expected  to  prove  by  .said  witnesses,  so  that 
counsel  for  appellant  had  full  notice  and  knowledge  of 
what  was  expected  to  Be  proved  by  these  witnesses,  and 
no  objection  was  made  to  their  names  being  indorsed  upon 
the  information,  and  appellant  in  his  brief  does  not  predi- 
cate any  error  upon  the  ruling  of  the  court  allowing  these 
two  witnesses  to  be  indorsed. 

Developments  which  transpired  soon  after  the  trial,  as 
shown  by  the  affidavits  of  Lena  Tudsen,  Alice  McCabe, 
and  Samuel  F.  MeAnally,  made  in  support  of  a  motion 
for  a  new  trial,  should  not  be  considered  in  passing  upou 
the  errfcr  now  under  cousid oration.  These  matters  will  be 
considered  further  on,  in  passing  upon  the  error  assigned 
in  overruling  and  denying  defendant's  motion  for  a  new 
trial.  It  is  claimed  in  appellant's  brief,  however,  that 
Mr.  MeAnally,  appellant's  attorney,  during  the  pendency 
of  the  trial,  was  suffering  from  the  effects  of  a  surgical 
operation,  and  therefore  incapacitated  from  working  on 
the  preparation  of  the  case  as  effectually  as  he  otherwise 
could  and  would  have  done.  The  affidavit  states  simply 
that  for  the  first  twenty  days  of  the  preparation  of  the  case 
Mr.  MeAnally  was  suffering  from  the  effects  of  a  surgical 
operation  in  the  throat,  and  thus  was  prevented  from  -work- 
ing as  effectually  as  he  otherwise  could  and  would  have 
done;  but  the  record  fails  to  disclose  that  the  defendant 
was  in  any  way  prejudiced.  The  record  discloses  that 
Mr.  MeAnally,  at  least  from  the  12th  day  of  October,  1901, 
had  the  assistance  of  another  attorney,  in  the  person  of 
Mr.  J.  L.  McMurray,  and  it  does  not  appear  that  appellant 
was  unable  to  secure  such  assistance  prior  to  that  date,  and 
after  the  case  was  set  for  trial.  While  it  is  true  that 
sickness  and  consequent  incapacity  of  counsel  are  in  some 
instances  sufficient  ground  for  continuance,  still,  the  au- 
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thorities  cited  by  appellant  in  his  brief  axe  not  in  point 
on  the  facts  disclosed  in  the  affidavit.  In  Rice  v.  Melendy, 
36  Iowa,  166,  cited  by  the  appellant,  it  was  held  that  a 
continuance  should  be  granted  where  it  has  shown  that 
the  main  attorney  in  the  case,  who  was  alone  conversant 
with  the  facts,  and  relied  upon  to  try  it,  was  confined  to 
his  bed  by  sickness,  and  much  of  the  time  delirious,  and 
conversation  with  him  upon  business  was  prohibited  by  his 
physician ;  and  it  was  further  shown  that  it  was  impossible 
for  any  other  attorney  to  prepare  for  the  trial  of  the 
cause  at  that  term,  owing  to  its  importance  and  complexity. 
In  the  case  of  Thompson  v.  Thornton,  41  Cal.  626,  cited  by 
appellant,  it  was  held  that  a  continuance  should  be  granted 
where  a  party  had  stated  his  case  to  his  attorney,  and  was 
advised  that  he  had  a  good  defense  on  the  merits,  and  his 
attorney  was  unable  to  attend  the  trial  by  reason  of  ill- 
ness of  two  members  of  his  family,  so  extreme  in  its  char- 
acter that  no  prudent  man  could  think  of  leaving  them 
for  any  length  of  time  in  the  condition  they  were  in,  and 
the  party  first  ascertained  this  on  the  morning  of  the  day 
of  trial,  and  was  unable  to  procure  counsel  who  under- 
stood the  facto.  The  other  cases  cited  have  but  little  bear- 
ing upon  the  facts  in  this  case.  The  granting  or  refusing 
of  a  motion  for  a  continuance  is  a  matter  resting  in  the 
sound  discretion  of  the  court,  and  we  are  satisfied,  from 
an  examination  of  the  affidavit  and  the  facts  set  forth 
therein,  that  there  has  been  no  abuse  of  such  discretion  by 
the  lower  court  in  refusing  to  grant  the  continuance. 

The  second  error  assigned  is  in  overruling  appellant's 
objection  to  the  jury  panel  from  which  the  jurors  who 
tried  the  case  were  taken.  The  act  of  1901,  supra,  provid- 
ing for  and  regulating  the  selection  ff  jurors  in  counties 
from  the  first  to  the  seventh  classes,  provides  that,  by 
an  order  made  in  open  court,  and  entered  of  record,  the 
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court  shall  appoint  as  jury  commissi  oners  two  electors  of 
the  county  choeen  by  the  court  from  four  electors  recom- 
mended by  the  bar  of  the  county  at-  a  meeting  of  the  bar 
called  by  the  court  for  that  purpose.  When  appointed, 
the  commissioners  shall  appear  in  open  court,  and  take 
jointly  an  oath  in  the  following  form : 

"You  do  solemnly  swear  (or  affirm)  that  you  will,  dur- 
ing your  term  of  office,  perform  the  duties  of  jury  com- 
missioners faithfully  and  to  the  best  of  your  ability ;  that 
in  selecting  persons  to  he  drawn,  as  jurors  you  will  select 
none  but  persons  whom  you  believe  to  be  of  good  repute 
for  intelligence  and  honesty ;  that  you  will  select  none 
that  you  have  been  or  may  be  requested  to  select;  and  in 
all  your  selections  you  will  endeavor  to  promote  only  the 
impartial  administration  of  justice;  so  help  von  God." 
Laws  1901,  p.  204,  §  1. 

Within  a  certain  time,  the  commissioners  are  required 
to  "select  the  names  of  all  the  qualified  jurors  in  the 
county  so  far  as  they  may  be  able  to  ascertain  the  same 
from  the  latest  tax  rolls  and  poll  books  of  the  county  and 
deposit  the  same  written  on  separate  slips  of  paper  of  uni- 
form size,  shape,  and  color  in  a  box  to  be  furnished  by  the 
clerk  of  the  court  for  that  purpose."  The  law  further  ex- 
pressly provides  that  in  selecting  and  depositing  such 
names  the  commissioners  shall  in  all  things  observe  their 
oath,  and  that  they,  in  addition,  shall  not  select  the  name 
of  any  person  who  is  to  them  known  to  be  interested  in 
any  cause  pending  in  the  court.  Id.  §  3.  From  this  box 
the  trial  jurors  are  to  be  drawn  in  the  manner  pointed 
out.  The  general  laws  of  the  state  presenile  the  qualifica- 
tions of  jurors  as  follows: 

"A  person  is  not  competent  to  act  as  a  juror  unless  he 
be:  »■ 

1.   An  elector  of  the  state  of  Washington. 
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2.  A  male  inhabitant  of  the  county  in  which  he  is  re- 
turned, and  who  has  been  an  inhabitant  thereof  for  the 
year  next  preceding  the  time  he  is  drawn  or  called. 

3.  Over  twenty-one  years  of  age. 

4.  In  the  possession  of  his  natural  faculties  and  of 
sound  mind. 

5.  A  person  who  has  been  convicted  of  a  felony  is  not 
competent  to  act  as  a  juror."    §  4735,  Bal.  Code. 

Under  the  act  of  1901  the  commissioners  are  not  re- 
quired to  place  the  names  of  all  qualified  jurors  of  the 
county  in  the  box.  They  axe  to  select  from  the  qualified 
jurors,  so  far  as  they  may  be  able  to  ascertain,  such  per- 
sons only  as  the  jury  commissioners  shall  believe  are  of 
good  repute  for  intelligence  and  honesty.  In  making  this 
selection  great  discretion  is  lodged  with  the  commissioners, 
and  that  discretion  should  not  be  disturbed,  unless  mani- 
fest abuse  is  shown.  The  intention  of  the  law  is,  not  as 
argued  by  appellant's  attorney  to  prevent  discrimination 
between  qualified  jurors,  but  to  select  from  qualified  jurors 
honest  persons,  having  the  capacity  to  know  and  under- 
stand, and  readiness  to  comprehend,  and  who  are  not 
interested  in  causes  pending  in  court,  and  who  will  act 
impartially  in  the  discharge  of  their  duties  as  jurors.  The 
affidavit  of  the  appellant's  attorney  is  to  the  effect  that  he 
believes  the  statements  in  his  affidavit  to  be  true,  not  that 
they  are  true.  The  good  faith  and  fairness  of  the  commis- 
sioners in  making  the  selection  is  not  assailed.  We  are 
asked  to  conclude  that  because  there  are  on  the  tax  rolls 
of  the  county  5,000  names  of  qualified  jurors  over  those 
interested  in  any  case  pending  in  court,  that  in  selecting 
but  960  names  from  this  number  the  jury  commissioners 
must  have  disregarded  the  requirements  of  the  law.  The 
law  constantly  presumes  that  public  officers  charged  with 
the  performance  of  official  duty  have  not  neglected  the 
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same,  but  have  duly  performed  it,  at  the  proper  time,  and 
in  the  proper  maimer.  In  the  absence  of  evidence  to  the 
contrary,  this  presumption  will  prevail,  and,  where  the 
rights  of  the  public  require  it,  the  presumption  in  favor  of 
due  performance  is  libera),  and  evidence  to  overthrow  it 
must  be  clear.  The  law  requires  the  challenge  to  be  proved 
to  the  satisfaction  of  the  court.  §  6933,  Iial.  Code.  The 
order  of  the  court  further  shows  that  in  passing  upon  the 
challenge  the  court  heard  testimony.  This  testimony  is 
not  before  us.  The  presumption  is  that  Mich  testimony 
sustained  the  conclusion  reached  by  the  court.  There  is 
no  merit  in  the  first  reason  assigned  for  challenge  to  the 
panel.  The  second  reason  assigned  in  the  challenge  is 
without  merit.  The  supplemental  record  discloses  that  the 
statute  as  to  comparison  and  cheeking  of  the  names  of 
the  jurors  was  literally  complied  with.  The  third  reason 
assigned  in  the  challenge  is  not  commented  upon  in  the 
appellant's  brief.  This  objection  is  without  merit.  If 
the  court  has  the  right  to  cause  the  names  of  the  trial 
jurors  to  be  drawn  from  the  jury  box,  it  has  the  right  to  is- 
sue to  the  sheriff  of  the  county  its  process  to  require  the 
attendance  upon  the  court  of  the  persons  so  drawn,  and  the 
law  requires  the  sheriff  to  execute  the  process  and  orders 
of  the  court.  Under  the  fourth  reason  of  the  challenge 
the  appellant  contends,  we  now  quote  from  his  brief : 

"That  said  act  of  1901  providing  for  and  regulating  the 
selection  of  jurors  is  unconstitutional  and  void,  for  the 
reason  that  the  jury  commissioners  provided  for  thereby 
do  not,  either  by  election  or  the  method  of  their  appoint- 
ment, hold  any  official  or  representative  position  as  to  the 
people  of  the  county  legally  authorizing  them  to  act  for, 
and  as  the  representatives  of  the  people  of,  the  county 
in  the  matter  of  selecting  citizens  and  voters  of  the  county 
for  jury  service.  The  legislature  has  no  right  or  author- 
ity to  delegate  to  a  given  class,  the  members  of  a  certain 


Aug.  1903.]  Opinion  of  the  Court— White,  J. 

profession,  the  exclusive  right  and  power  to  select  and 
designate  a  limited  number  of  voters  from  whom  the  court 
must  select  the  jury  commissioners.  In  law  the  people 
of  a  county  are  all  and  equally  interested  in  the  selection 
of  jurors  to  aid,  by  the  exercise  of  their  functions  as  jur- 
ors, in  the  enforcement  and  administration  of  the  law, 
and  under  our  system  of  government,  based  upon  the  idea 
of  equal  rights,  all  the  voters  of  a  county  have  equal  rights 
and  privileges  in  the  matter  of  selecting  jurors  through 
some  official  occupying  towards  them,  by  virtue  of  their 
action  in  the  premises,  a  representative  position  or  ca- 
pacity. Theoretically  all  are  equally  interested  in  the  ad- 
ministration of  the  law,  and  are  entitled  to  an  equal  voice 
in  selecting  the  instrumentalities  of  its  administration, 
and  the  members  of  no  particular  profession,  trade  or  call- 
ing can  be  constitutionally  invested  with  special  or  ex- 
clusive powers  iu  the  selection  of  suck  instrumentalities. 
Under  this  act  the  bar  of  the  county  recommends  four 
electors  of  the  county,  two  of  whom  are  chosen  by  the  court 
as  the  jury  commissioners.  This  is,  in  substance,  an  elec- 
tion of  the  jury  commissioners  by  the  bar,  for  the  court  is 
confined  in  its  choice  to  the  four  designated  by  that  body, 
and  the  fact  that  the  bar  designates  four  electors  instead 
of  two  does  not  change  the  principle  involved.  Now,  if 
the  legislature  had  authority  to  vest  this  power  of  election 
or  selection  in  the  members  of  the  legal  profession  of  the 
county,  it  must  be  conceded  that  it  would  have  equal  au- 
thority to  vest  it  in  the  members  of  any  other  class,  calling, 
occupation  or  condition,  as  the  members  of  the  medical 
profession,  the  ministers  of  religion  as  a  class,  or  the  min- 
isters of  any  particular  religious  denomination,  or  the  me- 
chanics of  the  county  as  a  class,  or  mechanics  following 
some  particular  trade,  or  men  engaged  in  some  particular 
line  of  business,  as  bankers,  grocers,  clothiers,  hotel  keep- 
ers, or  men  who  are  members  of  secret  societies,  or  of  some 
particular  secret  society  or  order;  in  short,  the  different 
classes  and  conditions  of  men  equally  entitled  with  the 
lawyers  to  be  invested  by  the  legislature  with  this  power 
in  the  selection  of  juries  through  their  appointees  might 
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be  indefinitely  multiplied.  Suppose  that  instead  of  in- 
Testing  the  lawyers  with  this  power  the  legislature  had 
conferred  it  upon  some  other  class  of  citizens,  as,  for  in- 
stance, the  bankers,  the  bakers,  or  the  blacksmiths  of  the 
different  counties  of  the  state,  would  it  not  be  generally 
and  correctly  recognized  and  contended  that  the  legislature 
thereby  conferred  upon  that  particular  class,  as  a  class, 
powers  and  privileges  not  enjoyed  by  and  belonging  equally 
to  other  citizens  of  the  state  ?  that  the  law  was  class  legis- 
lation and  violated  the  provisions  of  §  12  of  article  1  of 
the  state  constitution,  which  reads:  'Xo  law  shall  be 
passed  granting  to  any  citizen,  class  of  citizens,  or  corpor- 
ation, other  than  municipal,  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  equally  belong  to  all 
citizens  or  corporations  V 

"There  seems  to  bo  no  good  ground  for  distinguishing  in 
this  respect  between  lawyers  as  a  class  and  members  of  any 
other  calling  as  a  class.  No  class  to  which  the  legislature 
attempted  to  exclusively  delegate  the  power  it  has  by  this 
act  attempted  to  confer  on  the  legal  profession  would  hold 
or  exercise  such  power,  cither  by  virtue  of  election  or  by 
authorized  appointment,  that  would  constitute  such  class' 
the  legal  or  official  representative  of  the  body  of  the 
ljeople. 

"The  power  the.  legislature  by  this  act  attempted  to  con- 
fer on  the  members  of  the  legal  profession  is  in  its  nature 
arbitrary  and  exclusive  and  in  conflict  with  the  funda- 
mental rights  of  the  body  of  the  people,  of  the  underlying 
principle  of  constitutional  equality,  which  is  one  of  the 
essential  elements  of  a  representative  democracy,  such  as 
our  government  is. 

"If,  as  contended  by  appellant,  the  act  under  considera- 
tion is  class  legislation  for  the  reason  that  it  arbitrarily 
confers  upon  a  certain  class  of  citizens  rights,  powers,  and 
privileges  and  deprives  all  other  citizens  and  classes  of 
citizens  of  the  same  rights,  powers,  and  privileges.  an« 
ihose  rights,  powers,  and  privileges  are  of  a  public  nature 
and  should  equally  l>elong  to  all  the  voters  of  the  different 
counties  of  the  state,  and  said  act  is  therefore  unconsti- 
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tutional  and  void,  it  follows  that  the  act  is  not  a  law  of  the 
state,  and  that  no  jury  selected  or  organized  pursuant  to 
its  provisions  was  a  lawful  jury,  and  no  verdict  of  such 
a  jury  is  of  force  or  effect  and  constitutes  no  warrant  for 
Buy  judgment  or  sentence  based  thereon. 

"'Hence  the  jury  in  the  case  at  bar  having  l>een  drawn 
and  organized  under  the  provisions  of  the  jury  act  of  1901, 
if  said  act  is  unconstitutional,  said  trial  was  a  nullity,  it 
was  not  in  accordance  with  due  process  of  law,  and  the 
judgment  and  sentence  based  ■  thereon  should  be  reversed 
and  a  new  trial  granted." 

Under  the  constitution  of  the  state,  the  defendant  was 
entitled  to  a  trial  by  an  impartial  jury  of  the  county  in 
which  the  offense,  was  committed.  The  mode  of  the  selec- 
tion of  jurors,  and  their  qualification  to  sit  as  triers, 
limited  only  by  the  qualification  that  they  shall  bo  im- 
partial, is  left  to  the  legislature.  An  honest  and  intelligent 
juror  is  more  apt  to  be  impartial  than  a  dishonest  and  ig- 
norant one.  So  far  as  the  act  of  1!)01  aims  to  secure  for 
jurors  honest  and  intelligent  men,  it  is  in  harmony  with 
that  provision  of  the  constitution  which  guaranties  to  an 
accused  person  a  trial  by  an  impartial  jury.  There  is  no 
provision  in  the  constitution  requiring  that  the  selection 
of  jurors  shall  be  by  officers  elected  by  the  people.  At- 
torneys are  sworn  officers  of  the  court,  admitted  as  such  by 
its  order,  under  laws  regulating  their  qualifications  and 
admission.  They  were  such  officers  when  the  constitution 
was  adopted,  and  they  remain  such.  They  are  required  to 
maintain  the  respect  due  courts  of  justice.  They  aid  the 
court,  and  perform  important  functions  in  the  administra- 
tion of  public  justice  and  the  enforcement  of  the  law  of 
the  land,  and  in  this  respect  they  differ  from  the  banker, 
the  baker,  and  the  blacksmith,  referred  to  by  appellant's 
counsel,  who,  as  citizens,  have  no  such  duties  to  perform. 
Under  the  act,  they  in  no  sense  appoint,  the  jury  commis- 
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sioners.  They  nominate,  and  to  that  extent  are  required 
to  aid  the  court  in  the  selection  of  such  commissioners. 
No  privilege  or  immunity,  within  the  meaning  of  the  con- 
stitution, has  been  granted  to  theru  under  the  act  under 
consideration.  The  performance  of  a  duty  only  baa  been 
imposed  upon  them  as  officers  of  the  court.  Just  as  if  the 
legislature  had  imposed  the  duty  of  nominating  such  com- 
missioners upon  the  clerk  of  the  court  and  the  sheriff.  The 
right  given  to  the  members  of  the  bar  to  simply  recommend 
eligible  persons  for  selection  as  commissioners  is  not  the 
conferring  of  a  privilege  or  immunity  upon  any  citizen 
or  class  of  citizens,  within  the  meaning  of  the  constitutional 
prohibition.  The  privileges  and  immunities  therein  re- 
ferred to  pertain  alone  to  those  fundamental  rights  which 
l>elong  to  the  citizens  of  the  state  by  reason  of  such  citizen- 
ship. These  terms,  as  they  are  used  in  the  constitution  of 
the  United  States,  secure  in  each  state  to  the  citizens  of 
all  states  the  right  to  remove  to  and  carry  on  business 
therein;  the  right,  by  usual  modes,  to  acquire  and  hold 
property,  and  to  protect  and  defend  the  same  in  the  law; 
the  rights  to  the  usual  remedies  to  collect  debts,  and  to  en" 
force  other  personal  rights ;  and  the  right  to  be  exempt,  in 
property  or  persons,  from  taxes  or  burdens  which  the 
property  or  persons  of  citizens  of  some  other  state  are 
exempt  from.  Cooley,  Constitutional  Limitations  (6th  ed.l 
597.  By  analogy  these  words  as  used  in  the  state  consti- 
tution should  receive  a  like  definition  and  interpretation 
as  that  applied  to  them  when  interpreting  the  federal  con- 
stitution. The  right  simply  of  recommendation,  which  it 
might  be  said  has  been  conferred  by  the  act  under  con- 
sideration, and  by  the  order  of  the  court  made  in  accord- 
ance with  the  provisions  of  that  act,  is  not,  in  its  very 
nature,  such  a  fundamental  right  of  a  citizen  that  it  i»*J' 
be  said  to  come  within  the  prohibition  of  the  constitution! 
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or  to  have  been  had  in  mind  by  the  fraraers  of  that  organic 
law.  A  statute  can  be  declared  unconstitutional  only 
where  specific  restrictions  upon  the  power  of  the  legislature 
can  bajpointed  out,  and  the  case  shown  to  come  within 
them,  and  not  upon  any  general  theory  that  the  statute 
conflicts  with  a  spirit  supposed  to  pervade  the  constitution, 
but  not  expressed  in  words.  Smith  v.  Seattle,  25  Wash. 
300  (65  Pae.  012).  We  think  the  act,  in  the  respect  com- 
plained of,  is  constitutional. 

The  fifth  reason  assigned  in  the  challenge  is  not  com- 
mented upon  in  the  appellant's  brief,  and  we  have  not  dis- 
covered anything  in  the  record  sustaining  the  same. 

The  third  assignment  of  error  is  in  allowing  the  state 
to  peremptorily  challenge  the  jurors  McBreen  and  Giblett 
after  the  statutory  number  of  peremptory  challenges  al- 
lowed to  the  state  had  been  exhausted.  In  relation  to 
these  challenges  the  record  shows  this:  Twelve  jurors 
being  in  the  box,  and  having  been  passed  for  cause  by 
both  the  state  and  defendant,  the  court  announced  that  it 
was  the  state's  first  peremptory  challenge.  The  state  exer- 
cised its  first  peremptory  challenge.  The  defendant  there 
upon  exercised  two  peremptory  challenges.  The  state  there- 
upon exercised  a  second  peremptory  challenge.  The  de- 
fendant thereupon  exercised  a  third  and  fourth  peremp- 
tory challenge.  The  state  thereupon  exercised  a  third  per- 
emptory challenge.  The  defendant  thereupon  exercised  a 
fifth  and  sixth  peremptory  challenge.  Whereupon  the  fol- 
lowing took  place:  The  court  announced  it  was  the  state's 
fourth  peremptory  challenge,  whereupon  Mr.  Harvey,  for 
the  state,  announced  that  the  state  was  satisfied  with  the 
jury.  Counsel  for  the  state  being  asked  by  the  court  if  they 
waived  their  challenge,  replied  that  they  did.  Thereupon 
the  court  announced  that  it  was  the  defendant's  seventh 
peremptory  challenge.     Whereupon  the  defendant  exer- 
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cised  the  seventh  and  eighth  peremptory  challenges.  The 
following  then  took  place:  The  court  announced  that  it 
was  the  state's  fifth  peremptory  challenge.  Whereupon  Mr. 
Harvey,  for  the  state,  announced  that  the  state  waives  its 
fifth  peremptory  challenge,  whereupon  the  defendant  exer- 
cised its  ninth  and  tenth  peremptory  challenges,  and  one 
J .  W.  Kendall  was  called  as  a  juror,  and  passed  for  cause 
by  both  the  state  and  the  defendant,  and  the  court  an- 
nounced that  it  was  (he  state's  sixth  peremptory  challenge, 
whereupon  the  state  excused  J.  W.  Kendall.  Thereupon 
R.  Giblett  was  called,  and  having  been  passed  for  cause, 
the  court  announced  that  it  was  the  defendant's  eleventh 
peremptory  challenge,  which  was  exercised  by  the  defend- 
ant. Thereupon  Charles  E.  McBreen  was  called, 
and  having  been  passed  for  cause  by  both  the 
state  and  the  defendant,  the  court  announced  that 
it  was  defendant's  twelfth  and  last  peremptory  challenge. 
Whereupon  Mr.  McMurray,  for  the  defendant,  announced 
that  the  defendant  passed  the  jury.  The  following  then 
took  place:  Whereupon  the  court  inquired  if  the  state 
desired  to  exercise  any  more  challenges. 

"Air.  Harvey :  We  will  excuse  Mr.  McBreen.  Mr. 
McMurray:  Upon  what  grounds?  The  court:  They  have 
only  exercised  four  of  their  peremptory  challenges,  and 
they  have  six.  Mr.  McMurray:  They  have  waived  it 
The  court:  The  statute  provides  that  their  waiving  to  exer- 
cise a  challenge  does  not  prevent  them  from  using  it  Mr. 
McMurray :  We  object  to  their  using  it  at  this  time.  The 
court:  The  objection  of  counsel  is  noted  and  exception 
allowed.  The  court:  I  desire  to  state  that  my  ruling  is 
that  they  can  only  exercise  that  challenge  aa  to  those  who 
have  been  called  into  the  jury  box  since  they  refused  to 
exercise  their  challenge.  They  are  limited  to  those  jurors 
who  have  been  called  in  since  they  refused  to  exercise  the 
challenge,  and  this  juror  having  been  called  into  the  box 
since  the  time  they  have  exercised  any  challenge,  I  hold 
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that  they  are  permitted  to  exercise  the  challenge  to  this 
juror.  Mr.  MeMiirray:  I  understand  the  eourt  to  state 
that  it  was  their  sixth  challenge  when  they  challenged  Mr. 
Kendall.  The  court :  It  was  not  a  correct  statement  of 
the  facts." 

Whereupon  E.  F.  Stinson  was  called  as  a  juror,  and 
having  been  passed  for  cause  by  both  the  state  and  the 
defendant,  the  court  announced  again  that  it  was  the  de- 
fendant's twelfth  and  last  peremptory  challenge.  Where- 
upon the  defendant  exercised  that  challenge  by  excusing 
Mr.  Stinson.  Whereupon  W.  H.  Page  was  called,  and 
sworn  to  answer  questions,  and  having  been  passed  for 
cause  by  both  the  state  and  the  defendant,  the  court  in- 
quired if  there  were  any  further  challenges.  Whereupon 
the  state  excused  Mr.  Giblett.  The  defendant  then  ob- 
jected to  the  state  excusing  this  juror,  on  the  ground  that 
the  state,  having  waived  their  challenge,  should  not  now  be 
permitted  to  exercise  it,  and  the  court  said :  "Mr.  Giblett 
having  been  called  into  the  box  since  the  state  passed  n 
challenge,  the  challenge  will  be  sustained."  To  which  ex- 
ception was  noted  by  the  defendant.  Mr.  Giblett.  was  ex- 
cused, and  another  juror  called.  Whereupon  the  court  an- 
nounced that  the  state  and  the  defendant  having  both  ex- 
ercised the  challenges  provided  by  law,  the  clerk  would  now 
swear  the  jury  to  try  the  case.  Whereupon  the  jury  was 
sworn  to  try  the  ease.  It  is  contended  by  appellant  that 
the  court  erred  in  allowing  the  challenge  of  the  state  to 
the  jurors  McBreen  and  Giblett,  claiming  that  their  per- 
emptory challenges  had  been  exhausted  before  the  exercise 
of  these  two. 

The  statute  in  regard  to  the  right  of  challenge  is  as  fol- 
lows : 

"The  jurors  having  been  examined  as  to  their  qualifica- 
tions, first  by  the  plaintiff  and  then  by  the  defendant,  and 
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passed  for  cause,  the  peremptory  challenges  shall  be  con- 
ducted as  follows,  towit :  The  plaintiff  may  challenge  one, 
and  then  the  defendant  may  challenge  one,  and  bo  alter 
nately  until  the  peremptory  challenges  shall  be  exhausted. 
The  panel  being  filled  and  passed  for  cause,  after  said 
challenge  shall  have  been  made  by  either  party,  a  refusal 
to  challenge  by  either  party  in  the  said  order  of  alternation 
shall  not  defeat  the  adverse  party  of  his  full  number  of 
challenges,  but  such  refusal  on  the  part  of  the  plaintiff 
to  exercise  his  challenge  in  proper  turn  shall  conclude  him 
as  to  the  jurors  once  accepted  by  him,  and  if  his  right 
be  not  exhausted,  his  further  challenges  shall  be  confined, 
in  his  proper  turn,  to  talesmen  only."  §  4987,  Bal.  Code. 
Counsel  for  appellant  in  their  brief  contend  that  the 
state  waiving  at  the  time  the  right  to  use  two  of  the  per 
emptory  challenges  allowed  it  exhausted  its  right  to  use 
these  challenges.  The  statute  above  quoted,  in,  terms,  gives 
the  party  refusing  to  exercise  his  challenge  in  proper  turn 
(lie  right  to  use  these  challenges  upon  jurors  not  in  the  box 
at  the  time  of  such  refusal,  if  his  right  he  not  exhausted. 
The  waiver  of  the  right  to  challenge  by  the  prosecuting  at- 
torney when  the  court  announced  that  it  was  the  state's 
fourth  peremptory  challenge  and  when  the  court  announced 
that  it  was  the  state's  fifth  peremptory  challenge  did  not 
exhaust  two  peremptory  challenges  to  which  the  state  was 
entitled.  The  state  by  waiving  these  two  challenges  did  not 
thereby  lose  the  right  to  exercise  them  afterwards  on  jur- 
ors not  in  the  box  when  the  challenges  were  waived.  They 
simply  relinquished  their  right  to  challenge  the  jurors 
then  in  the  box.  The  situation  after  the  defendant  had 
exercised  its  fifth  and  sixth  peremptory  challenges  was 
that  the  state  was  willing  to  take  the  twelve  men  as  they 
were  then  in  the  box  as  the  jury  to  try  the  case,  and  the 
announcement  that  the  state  was  satisfied  with  the  jury 
meant  that  the  state  was  satisfied  with  the  jury  as  it  then 
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stood,  and  that  they  waived  their  fourth  peremptory  chal- 
lenge to  the  jury  as  it  then  stood.  At  that  time,  had  the 
defendant's  counsel  refused  to  challenge  further,  under 
our  statute  the  right  of  both  parties  to  challenge  would 
have  been  exhausted,  because  no  new  jurymen  were  called 
into  the  box  after  the  waiver  of  their  peremptory  chal- 
lenge. When  the  state  announced  that  they  waived  the 
fourth  peremptory  challenge,  the  only  reasonable  construc- 
tion that  can  be  placed  upon  that  is  that  they  waived  this 
challenge  as  to  the  jurors  then  in  the  box,  but,  if  the  per- 
sonnel of  that  jury  then  in  the  box  was  changed  by  bringing 
in  new  men,  then  they  had  a  right  to  exercise  these  chal- 
lenges as  to  the  new  jurors.  It  is  undoubtedly  the  inten- 
tion of  the  legislature  that  the  defendant  and  the  state 
should  have  the  right  to  actually  exercise  twelve  and  six 
peremptory  challenges,  respectively,  and,  as  nearly  as  pos- 
sible, in  making  said  challenges  conform  to  the  rule  laid 
down  in  State  v.  Eddon,  8  Wash.  292  (36  Pac  139)  ;  but 
the  manner  of  exercising  these  peremptory  challenges  alter- 
nately is  no  absolute  rule  of  right.  That  they  shall  pre- 
serve this  alternation  as  far  as  practicable  is  all  that  the 
statute  requires,  or  this  court  held  in  the  case  of  State  v. 
Eddon,  supra.  While,  ordinarily,  the  state  is  to  challenge 
one  peremptorily,  then  the  defense  two,  and  so  on,  until 
the  challenges  are  all  exhausted,  if,  by  conforming  to  this 
rule  as  far  as  practicable,  the  state  should  happen  to  have 
the  last  peremptory  challenge,  it  would  not  be  error.  The 
statute  does  not  give  as  a  right  the  last  challenge  to  the 
defendant  It  aims  to  preserve  to  the  plaintiff  the  full 
number  of  six  challenges  by  providing  that  the  refusal  of 
the  plaintiff  to  exercise  his  challenge  in  proper  time  shall 
conclude  him  only  as  to  jurors  once  accepted  by  him,  and 
if  his  right  is  not  exhausted  when  he  refuses  to  exercise 
his  challenge,  his  further  challenges  shall  be  confined  to 
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jurors  that  were  not  in  the  box  when  lie  refused  to  exer- 
cise his  challenge,  notwithstanding  that  the  defendant  may 
then  have  exhausted  all  his  peremptory  challenges. 

Before  passing  on  the  remaining  errors  assigned,  it  is 
necessary  to  make  a  statement  of  the  facts  as  disclosed  by 
the  evidence.  For  thirteen  or  fourteen  years  prior  to  the 
homicide  charged  in  the  information,  the  appellant  lived 
at.  or  near  Eatonville,  a  small  hamlet  or  village  in  Pierce 
county,  about  thirty-four  miles  from  T  a  coma.  For  the 
last  five  years  of  that  time  he  lived  in  Eatonville,  working 
as  a  blacksmith  and  farming.  The  appellant  is  a  married 
man,  having  a  wife  and  two  young  children.  Charles  F. 
Franklin,  the  person  alleged  to  have  been  murdered  by  the 
defendant,  at  the  time  of  the  homicide  was  living,  and  had 
been  living  for  fourteen  years  previous  thereto,  with  his 
family,  consisting  of  his  wife  and  eleven  children,  on  a 
farm  about  two  miles  from  Eatonville.  Franklin  was  a 
man  about  fifty  years  of  age,  the  appellant  was  about  fifteen 
years  younger.  The  appellant  and  the  deceased  had  lived 
'near  together  in  the  same  neighlx>rhood  in  Collin  county, 
in  the  state  of  Texas,  and  were  acquainted  there.  The 
time  of  their  acquaintance  covered  a  period  of  about  twenty 
years.  Many  of  their  acquaintances  around  Eatonville 
testified  that  the  personal  relationship  between  the  deceased 
and  the  appellant  were  neighborly  and  friendly ;  one  wit- 
ness testifying  to  this  friendship  as  existing  on  the  1st 
day  of  September,  the  day  before  the  homicide,  when  the 
deceased  and  the  defendant  "were  talking  to  one  another 
and  joking  as  usual."  llrs.  Franklin,  the  widow  of  the 
deceased;  testified  that  she  had  been  married  to  the  de- 
ceased twenty-seven  years,  and  that  deceased  never  liked 
the  appellant.  Jlr.  Van  Eaton  testified  to  an  intimate 
acquaintanceship  with  the  deceased  and  the  appellant,  and 
knowledge  of  their  social  relations  toward  each  other  for 
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twelve  years;  that  before  the  public  the  deceased  and  the 
appellant  got  along  very  well,  "but  both  of  them  cordially 
bated  the  other;"  that  they  expressed  it  plainly  to  him; 
that  two  weeks  before  the  homicide  the  appellant  com- 
plained to  the  witness  about  the  deceased  interfering  in 
certain,  road  matters.  Mr.  Groe  testified  that  once  or  twice 
during  the  summer  the  appellant  told  him  that  the  de- 
ceased meddled  with  some  of  his  matters,  and  that  he 
didn't  like  him.  Mr.  White  testified  that  he  heard  the 
deceased  and  the  appellant  talk  unfriendly  in  regard  to 
each  other.  The  testimony  also  discloses  that  the  relation- 
ship existing  between  the  deceased  and  one  Herman  Ken- 
dall at  the  time  of  the  homicide,  and  for  some  time  prior 
thereto,  was  not  friendly,  and  during  the  same  time  Ken- 
dall and  the  appellant  were  enemies.  The  testimony  dis- 
closes That  there  was  some  bitterness  of  feeling  existing 
Ijetween  the  appellant  and  Van  Eaton,  Groe,  Tomlin,  and 
other  principal  inhabitants  of  Eatonville  and  vicinity, 
growing  out  of  his  action  and  position  relative  to  the  erec- 
tion of  a  school  house  and  the  improvement  of  roads,  and 
that  they  were  anxious  to  pet  the  appellant  out  of  the  office 
of  road  supervisor,  and  to  have  him  removed  from  Eaton- 
ville, and  this  the  appellant  had  knowledge  of.  Mrs. 
Vance,  the  wife  of  the  appellant,  testified  that  on  the  Mon- 
day preceding  the  homicide  at  Van  Eaton's  store  in  Eaton- 
ville she  had  a  conversation  with  Charles  Williams,  a 
nephew  of  Van  Eaton's,  and  a  clerk  in  his  store,  in  which 
Williams  said  to  her:  "I  see  you  didn't  leave  your  husband 
on  Saturday  as  you  intended."  She  was  surprised,  and 
asked  him  what  he  meant.  He  answered :  "Do  you  mean 
to  say  that  Herman  Kendall  hasn't  told  you  the  way  your 
husband  has  been  carrying  on  with  that  girl  ?"  The  Wed- 
nesday or  Thursday  following  that,  conversation,  at  a  dance, 
Williams,  in  conversation  with  her,  referred  again  to  the 
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matter,  and  said:  ''It  looked  as  if  I  would  be  ashamed 
to  live  with  him,"  and  wanted  to  know  if  she  was  afraid 
to  leave  her  husband.  That  she  answered  that  she  did  not 
know.  Her  husband  might  go  away,  and  get  desperate. 
Williams  answered:  "Let  him  go  away;"  that  was  what 
they  wanted.  If  he  didn't,  there  were  three  or  four  of 
them  able  to  manage  him  all  right.  The  testimony  shows 
that  she  left  her  home  without  the  knowledge  of  her  hus- 
band on  the  Friday  following  this  conversation,  and  went 
to  her  mother's  house,  about  five  miles  from  Eatonville, 
taking  her  children  with  her.  That  her  husband  was  in 
Tacoma  when  she  left.  That  she  returned  the  following 
Monday  to  her  home,  to  get  some  of  her  things,  first  stop- 
ping at  Mrs.  Van  Eaton's.  The  appellant  came  to  his  house 
while  she  was  there.  That  she  told  him  some  things  she 
heard.  That  she  did  not  tell  him  the  conversation  with 
Williams.  The  court,  on  the  objection  of  the  state,  did 
not  permit  her  to  state  what  the  conversation  was  that  took 
place  between  her  and  her  husband  at  the  house.  She  re- 
mained about  ten  or  fifteen  minutes.  When  she  left,  her 
husband  did  not  act  natural.  She  never  saw  him  as  mad 
before  as  he  was  then.  She  testified  that  she  supposed  he 
was  mad,  thinking  of  what  trouble  people  had  caused  both 
of  them.  When  she  left  she  went  to  Mrs.  Groe's  hotel. 
This  was  after  12  o'clock.  The  appellant  testified  that  in 
the  conversation  at  the  home  his  wife  said  something  as 
to  a  conversation  with  Williams;  that  he  tried  to  get  her 
to  tell  him  what  Williams  had  said,  but  she  refused;  that 
she  left  between  1  and  2  o'clock ;  that  he  remained  after 
his  wife  left  about  ten  minutes,  thinking  the  matter  over: 
that  after  his  wife  left,  Jimmie  Franklin,  the  deceased's 
little  boy,  came  to  the  gate,  and  said :  "Father  wants  you 
to  come  over  and  shoe  a  horse  for  him."  He  answered: 
UI  don't  feel  like  work  today.     Tell  your  father  I  can't 
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do  the  work."  After  the  boy  left  he  thought  over  the 
matter,  and  concluded  to  go  and  open  his  shop,  and  then 
hunt  Mr.  Franklin  up,  and  shoe  his  horse.  He  went  and 
opened  his  shop.  After  opening  his  shop,  he  says  he  went 
down  to  the  hotel  to  look  for  Mr.  Franklin,  and  he  also 
thought  he  would  probably  see  his  wife.  Mr.  White,  the 
bartender  at  the  Qroe  hotel,  testified  that  a  few  minutes 
after  2  o'clock  of  the  day  of  the  homicide  the  appellant 
came  into  the  bar  room  of  the  hotel,  called  for  a  drink  of 
brandy,  and  he  gave  it  to  him;  that  the  appellant  leaned 
over  the  bar,  close  to  the  witness,  and  said :  "I'm  a  widow- 
er."    He  said  his  wife  had  left  him.     He  struck  down  on 

the  bar  and  said,  "By I  will  kill  somebody  before 

night."     The  witness  said,  "You'd  better  not,  Alex.     1 

wouldn't"     The  appellant  answered:     "By I  will. 

I  -will  kill  some before  night."    Then  the  appellant 

struck  the  bar  several  times.  Then  walked  towards  the 
door  leading  from  the  bar  into  the  main  hotel.  One  of 
his  revolvers  fell  upon  the  floor.     He  kicked  it  and  picked 

it  up,  and  said :    "I  have  got  a good  notion  to 

shoot  all  the  bottles  down  from  behind  the  bar."  He 
stepped  around  and  made  several  different  threats.  Fin- 
ally he  went  towards  the  door  again,  and  said :    " 

sons  of .     I  will  kill  them  just  as  quick  as  I 

get  in  sight."     Then  he  came  back,  and  starteii  towards 

the  north  door,  and  says :    "I  will  shoot  the  first  — — - 

son  of that  comes  up  before  me,"  or  something  just 

like  that.    The  words  any  way,  "That  runs  up  against  me." 

"I  -will  shoot  the  first son  of that  runs  up 

against  me."  Then  he  went  out.  Charles  Williams  tes- 
tifies that  he  and  the  deceased  were  sitting  on  the  porch 
of  Mr.  Van  Eaton's  store.  That  the  appellant  came  out 
of  the  bar  room  of  the  hotel,  and  yelled  about  as  loud  as 
he  could, — some  of  the  witnesses  say  let  out  a  "whoop," — 
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and  started  to  walk  right  over  towards  the  store.  That  he 
came  right  up  to  the  store  porch,  and  said  he  could  lick 
"any  g —  d —  man  in  Eatonville."     That  he  "could  lick 

and  son who  stood  in  with  Herman  Kendall ;"  and  he 

said  next.:  "Charley  —  I  can  lick  yon  too."  That  was 
said  to  the  deceased.  The  deceased  smiled,  and  said :  "I 
am  not  looking  for  a  fight,  hut  if  you  lay  those  down  I 
will  try  you  a  round."  The  appellant  had  two  revolvers 
in  a  holster  on  a  belt  around  his  waist.  When  the  de- 
ceased told  him  to  "lay  those  down,"  he  took  the  revolvers 
out,  and  threw  them  down  on  a  chair  sitting  on  the  porch. 
The  appellant  then  stepped  towards  the  deceased.  The  de- 
ceased got  up.  The  appellant  struck  at  him  twice.  Then 
the  deceased  struck  back.  Then  the  appellant  turned,  and 
reached  for  the  revolvers,  and  got  them;  the  deceased  in 
the  meantime  apparently  advancing  to  take  hold  of  the  ap- 
pellant with  both  hands.  The  appellant  turned  around 
and  fired.  Then  the  deceased  grabbed  the  appellant,  and 
two  more  shots  were  fired  immediately,  and  the  deceased 
forced  the  appellant  backward  off  the  end  of  the  porch,  and 
they  fell,  the  appellant  lying  underneath  the  deceased. 
The  witness  ran  up  and  grabbed  the  appellant's  hands  that 
(he  revolvers  were  in.  The  appellant  made  a  move,  as  if 
to  shoot  the  witness.  The  witness  and  a  Mr.  Potter  then 
grabbed  the  revolvers,  and  took  them  away  from  the  ap- 
pellant. The  witnesses  and  others  after  tying  the  appel- 
lant, looked  after  the  deceased,  and  found  thai  he  was  shot, 
and  in  a  few  minutes  Franklin  died  from  the  effects  of 
the  wound.  The  witnesses  vary  somewhat  as  to  what  was 
said  when  the  appellant  came  up  to  the  store  porch.  The 
variance  is  not  material.  Three  shots  were  fired.  The  evi- 
dence disclosed  that  three  cartridges  were  gone  out  of  the 
revolvers.  The  testimony  of  all  the  witnesses  except  the 
appellant  is  to  the  effect  that  when  on  the  porch  the  appel- 
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lant  and  the  deceased  arrived  opposite  to  the  chair  where 
the  revolvers  were  lying,  appellant  grabbed  for  the  re- 
volvers, and  that  Franklin  did  not,  but  that  the  deceased 
grabbed  the  appellant's  wrist  or  arms.  The  appellant 
testified  that,  both  the  deceased  and  himself  reached  for 
the  revolvers.  The  statement  contains  over  nine  hundred 
pages  of  testimony,  but  we  have  stated  all  the  main  facts. 
The  opening  statement  as  to  the  nature  of  the  defense  is 
not  in.  the  record.  It  appears,  however,  from  other  parts  of 
the  record,  that  the  only  defense  attempted  to  be  made  was 
that  the  witness  Williams  tried  to  shoot  Vance,  and  in  such 
attempt  shot  and  killed  the  deceased.  Evidence  in  support 
of  this  contention  was  introduced  by  the  appellant.  There 
can  be  no  doubt  from  the  testimony  that  the  appellant 
fired  the  fatal  shot,  and  the  jury  was  justified  in  so  finding. 
The  fourth  error  assigned  is  repeated  rulings  excluding 
evidence  offered  by  the.  appellant,  for  the  purpose  of  show- 
ing that  ho  had  serious  and  distressing  domestic  trouble, 
and  the  consequent  disturlied  and  abnormal  condition  of 
his  mind  at  the  time  of  the  homicide,  and  immediately 
prior  thereto.  The  fifth  error  assigned  is  in  repeated  rul- 
ings excluding  evidence  offered  by  the  appellant  for  the 
purpose  of  showing  that  immediately  prior  to  the  homicide 
he  had  serious  and  distressing  domestic  trouble,  and  there- 
by showing  the  condition  of  his  mind  at  the  time  of  the 
homicide,  the  conditions  and  circumstances  by  which  he 
was  then  surrounded,  influenced,  and  actuated,  and  the  true 
meaning  and  application  of  what,  he  said  and  did  imme- 
diately before  the  homicide.  We  will  consider  these  two 
assignments  together.  The  following  are  a  sample  of  the 
questions  objected  to  on  which  the  evidence  was  excluded : 
'"Mrs.  Vance,  did  you  and  your  husband  or  either  of  you 
have  any  difficulty  at  all  in  your  domestic  relations  until 
up  about  the  month  of TMay  last  ?"  f'On  or  about  the  month 
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of  May,  1901,  late  in  the  spring  of  this  year  did  anything 
happen  to  cause  trouble  on  your  account  between  you  and 
Mr.  Vance?"  "I  will  ask  yon  whether  or  not  it  is  a  fact 
that  during  the  last  two  or  three  months  information, 
reported  information,  came  to  you  from  other  people, 
through  Mr.  Kendall,  that  had  anything  to  do  with  caus- 
ing trouble  between  you  and  Mr.  Vance  V  "Please 
relate,  Mrs.  Vance,  what  took  place  between  yon  and 
your  husband  when  you  returned  from  Mr.  Van 
Eaton's  down  to  your  home  on  the  day  of  the 
shooting?"  "When  you  went  on  Friday  preceding  the 
shooting  what  did  you  do  with  the  children  V  "Mr. 
Vance,  I  will  ask  you  what  if  anything  occurred  about  the 
month  of  May  of  this  year,  if  anything  did  occur  to  dis- 
turb the  domestic  relations  theretofore  existing  between 
yourself  and  your  wife?"  "What  was  the  condition  of 
affairs  existing  between  yon  and  your  wife  (on  the  day 
of  the  shooting)  at  the  time  she  left  the  house  after  this 
conversation  ?"  "Why  didn't  yon  feel  like  work  V  Strik- 
ing out  an  answer  of  Vance  to  a  question  to  the  effect  "that 
his  wife  told  him  the  day  of  the  shooting  that  she  couldn't 
stand  the  talk."  "What  did  you  want  to  see  her  [his  wife] 
for?"  "Why  did  you  say  to  White  that  you  had  been  left 
a  widower?" 

The  counsel  who  prosecutes  this  appeal  for  the  appellant 
did  not  represent  him  in  the  court  below,  and  had  nothing 
to  do  with  presenting  his  case  to  the  jury.  The  appellant's 
defense  was  that  he  did  not  kill  the  deceased,  but  that 
Charles  Williams  fired  the  fatal  shot  which  took  away  the 
life  of  Charles  F.  Franklin.  The  appellant's  counsel 
now  claim  that  under  the  plea  of  not  guilty  any  defense 
can  he  interposed,  whether  consistent  or  not  This  is  true 
But  the  proper  inquiry  in  the  case  at  bar  is  not  what  de- 
fense might  have  been  interposed,  1>ut  what  defense  was 
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actually  interposed.  How  could  this  testimony  be  at  all 
relevant  or  material  to  the  defense  that  was  interposed  ? 
Learned  counsel  for  the  appellant,  does  not  contend  that  the 
testimony  was  pertinent  to  show  that  appellant  did  not 
fire  the  fatal  shot,  or  to  show  that  some  other  person  fired 
the  shoL  The  trial  court,  when  this  class  of  testimony  was 
first  sought  to  be  introduced,  excluded  it,  upon  the  ground 
that  the  appellant's  defense  was  that  he  did  not  fire  the 
shot,  and  for  that  reason  the  testimony  was  not  relevant 
We  think  the  ruling  of  the  trial  court  waa  right.  The  court 
has  a  right  to  require  of  a  defendant  in  a  criminal  case  that 
he  shall  point  out,  when  objection  is  raised  to  testimony 
sought  to  he  introduced  by  him,  how  and  in  what  manner 
the  evidence  is  material  and  relevant.  Nowhere  during  the 
progress  of  the  trial  was  it  intimated  that  the  appellant  was 
insane,  or  that  his  reason  had  become  temporarily  de- 
throned by  reason  of  his  domestic  troubles  at  the  time  the 
shot  was  fired.  This  testimony  might  have  been  material 
to  show  such  a  state  of  facta.  But  thia  claim  was  not  put 
forth  by  the  appellant.  He  claimed  to  be  rational  and 
sane,  and  he  went  upon  the  witness  stand,  and  testified  to 
his  acts  and  doings  on  that  day.  The  testimony  sought  to 
be  introduced  was  not  part  of  the  res  gestae.  The  court 
was  not  inquiring  into  the  marital  troubles  of  the  appel- 
lant and  his  wife.  It  was  sufficiently  shown  by  the  evidence 
that  the  appellant,  a  short  time  before  the  homicide,  was 
troubled  and  angered  because  his  wife  separated  from  him. 
This  was  all  that  was  necessary.  It  was  unnecessary  to 
show  in  detail  the  cause  for  the  separation,  and  when  the 
trouble  first  originated  leading  up  to  the  separation.  To 
permit  this  would  be  to  burden  the  case  with  multiplied 
issues,  tending  to  confuse  and  mislead  the  jury. 

The  sixth  error  assigned  is  in  giving  the  following  in- 
struction : 
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"If  the  intention  upon  committing  a  homicide  was  to 
take  life  fhe  killing  was  done  purposely;  if  the  killing 
was  accompanied  by  circumstances  showing  a  mind  fully 
conscious  of  its  purposes  and  if  before  the  killing  sufficient 
time  had  elapsed  to  enable  the  mind  to  have  considered  the 
matter  and  to  have  formed  a  design  to  kill  and  said  design 
had  been  formed,  the  killing  was  designed  and  premedi- 
tated; even  if  yon  should  find  the  malicious  purpose  and 
absence  of  excuse,  cause  ok  provocation  necessary  to  con- 
stitute murder  in  the  first  degree,  but  should  entertain 
a  reasonable  doubt  as  to  whether  there  was  any  premedi- 
tated design  to  kill,  then  you  should  find  the  defendant 
guilty  of  murder  in  the  second  degree." 

The  seventh  error  assigned  is  in  giving  the  following 
instruction : 

"In  this  connection  you  aro  instructed  that  malice  as  the 
word  is  used  in  defining  criminal  offenses  denotes  a  crimi- 
nal act  done  intentionally  without  just  cause  or  excuse. 
The  intention  is  an  inference  of  law  resulting  from  the  do- 
ing of  the  act,  except  in  rare  instances  where  the  intention 
is  expressly  declared  by  the.  wrongdoer,  and  except  where 
the  circumstances  rebut  the  presumption  of  its  existence. 
Malice  is  presumed  where  one  }>erson  deliberately  injures 
another.  It  is  the  deliberation  with  which  the  act  is  per- 
formed that  gives  it  a  malicious  character.  It  is  the  oppo- 
site of  an  act  performed  under  sudden  or  uncontrollable 
passion  which  prevents  the  deliberation  of  cool  reflection 
in  forming  a  purpose.  Hence,  if  in  this  case  you  should 
find  that,  the  act  charged  is  not,  when  committed,  accom- 
panied by  wrong  intent  and  cool  reflection,  but  was  on  the 
contrary  the  result  of  sudden  and  uncontrollable  passion 
produced  by  adequate  cause  or  provocation,  then  the  de- 
fendant would  lie  guilty  of  no  higher  degree  than  man- 
slaughter." 

The  eighth  error  assigned  is  in  giving  the  following  in- 
struction : 

"The  law  yrm  will  take  from  the  court,  but  you  are  the 
sole  judges  of  the  facts  in  this  case.     You  will  determine 
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the  facts  from  the  testimony  in  the  ease  and  render  a 
true  verdict  upon  the  facts  found  by  you  regardless  of  all 
other  considerations.  While  you  are  the  sole  judges  of  the 
facts,  the  law  has  left  the  penalty  to  be  imposed  with  the 
court  alone  to  determine,  and  this  responsibility  is  with  (he 
judge  after  your  verdict  has  been  found.  It  is  your  duty 
only  to  determine  the  guilt  or  innocence  of  the  defendant " 

When  the  court  had  charged  the  jury,  the  appellant  took 
sixteen  exceptions  to  the  instructions  and  refusals  to  give 
requested  instructions,  and  caused  them  to  be  noted.  On 
the  24th  day  of  October,  1901,  the  verdict  was  received, 
and  the  jury  discharged.  On.  the  13th  day  of  November, 
1901,  the  appellant,  through  his  present  attorneys,  filed 
additional  exceptions  to  the  instructions,  and  in  these  ad- 
ditional exceptions  for  the  first  time  excepted  to  the  in- 
structions now  complained  of. 

"Exceptions  to  a  charge  to  a  jury,  or  to  a  refusal  to 
give  as  a  part  of  such  charge  instructions  requested  in 
writing,  may  be  taken  by  any  party  by  stating  to  the 
court,  after  the  jury  shall  have  retired  to  consider  of  their 
verdict,  and,  if  practicable,  before  the  verdict  has  been 
returned,  that  such  party  excepts  to  the  same,  specifying 
by  numbers  of  paragraphs  or  otherwise  the  parts  of  the 
charge  excepted  to,  and  the  requested  instructions  the  re- 
fnsal  to  give  which  is  excepted  to;  whereupon  the  judge 
shall  note  the  exceptions  in  the  minutes  of  the  trial,  or 
cause  the  stenographer  (if  one  is  in  attendance)  so  to  note 
the  same."     §  5053,  Bal,  Code. 

Theobject  of  the  statutory  provisions  is  that,  by  compell- 
ing counsel  for  the  accused  to  take  their  exceptions  after 
the  jury  has  retired,  and  while  they  are  deliberating,  the 
attention  of  the  trial  court  may  l>e  called  to  the  objections 
and  exceptions  made  by  counsel  to  the  instructions  given  to 
the  jury,  and  an  opportunity  be  given  of  recalling  the 
jury,  and  correcting  any  errors  which  may  have  been  made. 
If  the  practice  now  insisted  upon  in  this  case  is  to  pre- 
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vail,  not  only  would  the  trial  judge  have  no  opportunity 
of  correcting  any  misstatements  of  the  law  which  he  may 
make  to  the  jury,  but  opportunities  would  be  given  to  coun- 
sel for  accused  persons  to  urge  on  appeal  many  important 
questions  which  the  trial  court  had  never  been  called  upon 
to  determine.  This  is  not  the  policy  of  the  law.  The 
courts  uniformly  hold  that,  where  the  statutes  provide  that 
an  exception  to  the  giving  or  refusing  of  an  instruction 
is  to  be  taken  after  the  jury  retire,  and  before  the  verdict 
is  rendered,  an  exception  taken,  or  attempted  to  he  taken, 
later  is  unavailable  on  appeal.  But  appellant  contends 
that  it  was  not.  practicable  to  take  the  exceptions  at  the 
time  the  sixteen  exceptions  were  taken  and  noted,  and 
that  the  statute  contemplates  that  in  such  a  case  they  may 
be  taken  afterwards.  The  record  discloses  to  us  that  it  lvas 
practicable  to  have  taken  these  exceptions  after  the  jury  re- 
tired. All  that  was  incumbent  upon  the  appellant's  attor- 
neys to  do  after  the  jury  had  retired,  and  before  the  ren- 
dition of  the  verdict,  was  simply  to  state  to  the  court  thai 
they  excepted  to  the  instructions  just  as  they  did  in  the 
other  sixteen  instances,  or,  if  there  was  not  sufficient  time 
before  the  rendition  of  the  verdict,  they  should  have  asked 
the  court  to  extend  the  time  to  take  their  exceptions.  Un- 
der the  circumstances  of  this  case,  the  affidavit  of  one  of 
the  attorneys  who  conducted  the  trial  below,  to  the  effect 
that  it  was  not  practicable  to  examine  and  consider  intel- 
ligently the  instructions,  will  not  be  considered  in  face  of 
the  record.'  We  will  not  pass  upon  these  assignments,  or 
critically  examine  them,  further  than  to  say  that  we  per- 
ceive no  prejudicial  error  in  the  instructions  when  taken 
in  consideration  with  the  other  instructions  and  the  facta 
in  the  case. 

The  ninth  assignment  of  error  is  the  refusal  of  the  court 
to  give   instructions   Nos.   4,    5,   6,   8,    11,    13,   15,   16, 
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17,  21,  22,  23,  25,  26,  30.  The  only  errors  contended 
for  by  the  appellant  in  his  brief  is  the  refusal  to  give  in- 
structions Xos.  5,  6,  11,  and  30.  Refusal  to  give  instruc- 
tions 5  and  6  requested  by  defendant  was  not  error.  In- 
struction No.  ;">  requested  by  defendant  is  as  follows: 

"A  mutual  combat  is  where  two  persons  upon  a  sud- 
den quarrel,  mutually  and  upon  equal  terms,  whether 
with  or  without  weapons,  enter  into  a  fight,  and  in  such 
case,  if  one  be  killed,  the  crime  is  only  manslaughter,  no 
matter  who  provoked  the  fight  or  who  struck  the  first 
blow." 

While  this  instruction  may  state  correctly  an  abstract 
proposition  of  law,  the  evidence  in  this  case  does  not  justify 
the  giving  of  this  instruction.  It  presumes  that  the  killing 
was  done  in  a  sudden  quarrel,  which  was  commenced  and 
ended  by  two  persons  on  equal  terms.  This  instruction 
might  have  misled  the  jury,  in  view  of  the  testimony.  This 
instruction,  in  any  event,  is  covered  by  the  court's  instruc- 
tion defining  manslaughter,  hereafter  referred,  to.  Instruc- 
tion No,  6  requested  by  the  defendant  was  as  follows: 

"If  it  appears  from  the  evidence  in  this  case  that  the 
defendant  and  the  deceased  entered  into  a  mutual  combat, 
and  at  the  commencement  of  the  fight  attacked  each 
other  on  equal  terms,  and  on  a  sudden,  without  previous 
intention  to  kill  the  deceased  the  defendant  in  the  course 
of  the  fight,  in  the  heat  of  passion,  snatched  up  a  deadly 
weapon  and  killed  the  deceased,  it  is  only  manslaughter 
and  your  verdict  should  be  such." 

The  following  instruction  was  given  by  the  court: 

"If  it  appears  from  the  evidence  in  this  case,  that  the 
defendant  and  the  deceased  entered  into  a  mutual  combat, 
and  at  the  commencement  of  the  fight  attacked  each  other 
on  equal  terms,  and  on  a  sudden,  without  previous  inten- 
tion to  kill  the  deceased,  the  defendant,  in  the  course  of 
the  fight  and  in  the  heat  of  passion,  snatched  up  a  deadly 
weapon  and  killed  the  deceased,  it  is  only  manslaughter, 
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but  if  you  believe  from  the  testimony  beyond  a  reasonable 
doubt,  that  the  defendant  in  the  course  of  the  fight  snatched 
up  the  deadly  weapons  and  purposely  and  of  his  deliberate 
and  premeditated  malice  killed  the  deceased,  then  he  would 
he  guilty  of  murder  in  the  first  degree:  or  if  from  the 
evidence  you  are  satisfied  beyond  a  reasonable  doubt,  that 
in  the  course  of  the  fight  the  defendant  snatched  up  the 
deadly  weapon  and  purposely  and  maliciously,  but  without 
deliberation  and  premeditation,  killed  the  deceased,  then 
he  would  be  guilty  of  murder  in  the  second  degree." 

In  this  instruction  the  court  again  correctly  defines  the 
different  degrees  of  murder,  and  tells  the  jury  what  degree 
a  person  would  be  guilty  of  under  certain  circumstances, 
and  this  instruction  covers  appellant's  requests  5  and  6. 

Instruction  No.  11  requested  by  defendant  is  as  fol- 
lows : 

''Should  the  jury  believe  from  the  evidence  that  Charles 
Franklin  died  from  a  mortal  wound  inflicted  by  a  gunshot, 
and  if  the  jury  further  find  that  some  other  person  than 
the  defendant  bad  the  same  opportunity  to  fire  the  shot 
that  inflicted  said  mortal  wound,  and  that  all  the  circum- 
stances of  the  affray  point  as  clearly  to  some  other  person  as 
having  fired  the  fatal  shot,  as  the  defendant,  then  these 
facts  are  sufficient  to  raise  a  reasonable  doubt  in  the  mind 
of  the  jury  as  to  the  guilt  of  the  defendant  and  the  jury 
should  acquit  him." 

The  refusal  of  the  court  to  give  this  instruction  was 
not  excepted  to  by  the  defendant  until  after  the  trial,  and 
for  the  reasons  hereinbefore  stated  this  assignment  of  error 
should  not  now  be  considered.  This  instruction  is  open  to 
the  criticism  that  it  is  a  comment  upon  the  testimony.  The 
jury  in  this  instruction  are  not  told  that  if  they  should 
find  that  some  other  person  than  the  defendant  had  the 
same  opportunity  to  fire  the  shot  that  inflicted  the  aaid 
mortal  wound,  and  that  all  the  circumstances  of  the  affray 
point  as  clearly  to  some  other  person  as  having  fired  the 
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fatal  shot  as  to  the  defendant,  that  they  might  take  these 
facta  and  circumstances  into  consideration  in  arriving  at 
their  verdict,  or  in  arriving  at  whether  or  not  it  has  been 
shown  beyond  a  reasonable  doubt  that  the  defendant  fired 
(he  fatal  shot;  but  they  are  told  that  these  facts,  if  found 
by  them,  are  sufficient  to  raise  a  reasonable  doubt ;  the  in- 
struction being,  in  effect,  to  tell  the  jury  what  facts  would, 
raise  a  reasonable  doubt,  and  is  clearly  erroneous,  and  no 
error  was  committed  in  refusing  to  give  it. 

Instruction  No.  22  requested  by  defendant  reads  as 
follows : 

"If  there  is  a  reasonable  doubt  whether  the  defendant 
fired  the  fatal  shot  that  inflicted  the  mortal  wound  of  which 
Charles  Franklin  died,  but  that  it,  may  have  been  fired 
by  another  person  than  the  defendant,  then  the  defendant 
should  be  acquitted." 

Instruction  Xo.  30  requested  by  the  defendant  reads  as 
follows : 

"Although  the  jury  may  believe  from  the  evidence  that 
Charles  Franklin  was  killed  at  the  time  and  in  the  manner 
mentioned  in  the  information,  and  that  the  shot  that  caused 
his  death  was  fired  by  Charles  Williams  or  by  the  defend- 
ant, still,  if  the  jury  are  unable  from  the  evidence  to  deter- 
mine by  which  of  said  persons  the  shot  was  fired,  then 
ihe  jury  should  consider  the  case  precisely  the  same  as 
ihough  it  had  been  proved  that  some  other  person  than 
the  defendant  fired  the  fatal  shot.  The  jury  are  instruct- 
ed that  if  they  find  from  a  consideration  of  all  the  evidence 
that  it  pointed  aa  clearly  to  Charles  Williams  as  the  per- 
son who  fired  the  fatal  shot  as  it  does  to  the  defendant,  or 
if  after  a  fair  and  full  consideration  of  all  the  evidence 
the  jury  entertain  a  reasonable  doubt  as  to  whether  the 
said  Charles  Williams,  or  the  defendant,  fired  the  shot 
that  killed  the  deceased  party,  then  the  jury  should  acquit 
the  defendant." 
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It  was  not  error  to  refuse  either  of  these  instructions, 
because  they  had  been  covered  fully  by  other  instructions 
given  by  the  court.  The  different  degrees  of  murder  were 
fully  explained  to  the  jury  in  the  instructions.  The  jury 
were  also  fully  instructed  that  before  they  could  find  the 
defendant  guilty,  they  must  be  satisfied  beyond  a  reason- 
able doubt  from  all  the  evidence  of  his  guilt,  and  the  court 
in  one  of  its  instructions  said : 

"The  law  presumes  the  defendant  innocent  of  the  crime 
of  which  he  is  charged,  or  any  other  crime,  until  he  ia 
proven  guilty.  The  burden  of  proof  in  every  material  al- 
legation of  the  information,  as  herein  charged,  is  upon  the 
state,  and  it  must  establish  the  defendant's  guilt  beyond 
every  reasonable  doubt.  Mere  probability  of  defendant's 
guilt  iB  not  sufficient." 

Then  again,  in  another  instruction  given  by  the  court, 
the  jury  is  told  that,  unless  they  are  satisfied  beyond  a 
reasonable  doubt  of  the  defendant's  guilt,  they  must  acquit 
the  defendant ;  and  the  court  further  instructed  the  jury  as 
follows : 

"You  will  pay  no  attention  to  the  statements  of  coun- 
sel except  in  as  far  as  they  are  borne  out  and  supported  by 
tie  evidence.  If  you  have  such  a  doubt  as  I  have  before 
explained  to  you,  a  reasonable  doubt  based  upon  the  evi- 
dence or  the  lack  of  evidence,  as  to  the  guilt  of  the  defend- 
ant of  the  crime  charged,  or  as  to  whether  under  all  the 
circumstances  defendant  acted  in  self  defense,  or  as  to 
whether  defendant  fired  the  shot  that  killed  deceased,  then 
you  should  acquit  him,  but  if  you  have  an  abiding  convic- 
tion of  the  truth  of  the  charge,  then  you  should  convict." 

It  will  be  noticed  that  in  this  instruction  the  jury  are 
told  that  if  they  have  any  reasonable  doubt  as  to  whether 
defendant  fired  the  shot  that  killed  the  deceased,  then  they 
should  acquit  the  defendant. 

In  State  v.  Carey,  15  Wash.  553  (46  Pac.  1051),  this 
court  uses  the  following  language: 
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"It  is  urged  that  the  court  committed  error  in  refus- 
ing to  instruct  the  jury  as  requested  by  the  defendant  upon 
the  subject  of  the  corpus  delicti.  Counsel  argues  that  there 
was  evidence  tending  to  show  that  death  was  occasioned 
by  a  severe  fall  which  the  deceased  had  sustained  on  the 
night  in  question,  and  not  by  the  moans  charged  in  the 
information,  and  that  it  was  defendant's  right  to  have  the 
jury  instructed  upon  any  theory  of  the  case  having  evidence 
in  its  support.  Conceding  the  fact  and  the  law  to  be  as 
contended  for  by  counsel,  we  think  that  no  error  was  com- 
mitted in  refusing  the  particular  instruction  requested,  be- 
cause the  subject  matter  was  included  in  and  covered  by 
the  general  charge  in  which  the  jury  were  told  that  if  it 
was  'possible  to  account  for  the  death  of  the  deceased  upon 
any  reasonable  hypothesis  other  than  that  of  guilt  of  the 
defendant,'  then  it  became  their  duty  to  so  account  for  and 
find  the  defendant  not  guilty.  Also,  that,  'if  the  jury  en- 
tertained any  reasonable  doubt  upon  any  single  fact  or 
element  necessary  to  constitute  the  offense,'  it  was  their 
duty  to  acquit  him." 

In  the  case  at  bar  the  appellant  argues  that  there  was 
testimony  tending  to  show  that  Charles  Williams,  or  some 
other  person  than  defendant,  tired  the  shot  that  caused 
Franklin's  death,  and  that  the  instructions  numbers  22 
and  30  requested  by  defendant  should  have  been  given 
to  support  this  theory ;  but  this  refusal  was  not  error,  under 
State  v.  Carey,  supra,  because  the  subject  matter  was  in- 
cluded in  and  covered  by  the  general  charge  given  by  the 
court,  and  also  in  other  instructions  requested  by  the  ap- 
pellant and  given  by  the  court  as  follows : 

"That  in  cases  and  trials  of  this  kind  the  jury  must  not 
weigh  the  testimony  and  decide  upon  a  mere  preponderance 
thereof,  or  the  number  of  witnesses,  but  it  is  your  posi- 
tive and  solemn  duty  to  consider  the  whole  evidence  in  the 
case  with  all  the  attending  circumstances  before  them,  and 
in  so  doing,  if  they  entertain  a  reasonable  doubt  arising 
from  the  evidence,  or  want  of  evidence,  as  to  any  material 
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fact,  as  to  the  guilt  of  the  defendant,  either  as  to  murder 
in  the  first  or  second  degree,  or  manslaughter,  it  is  (heir 
duty  to  acquit." 

"The  court  instructs  the  jury,  that  in  this  east1,  the  law 
raises  no  presumption  against  the  defendant,  but  every  pre- 
sumption of  the  law  is  in  favor «r>f  his  innocence;  and  in 
order  to  convict  him  of  the  crime  alleged  in  the  informa- 
tion, or  of  any  lesser  crime  included  in  it,  every  material 
fact  necessary  to  constitute  such  crime,  must  be  proved 
beyond  a  reasonable  doubt,  and  if  the  jury  entertain  any 
reasonable  doubt  upon  any  single  fact  or  element,  neces- 
sary to  constitute  the  crime,  it  13  their  duty  to  give  the 
prisoner  the  benefit  of  such  doubt  and  acquit  him." 

''It  is  incumbent  on  the  prosecution  to  prove  every  alle- 
gation of  the  information,  as  therein  charged.  Nothing 
is  to  Ito  presumed  or  taken  by  implication  against  the  de- 
fendant." 

"The  jury  are  instructed  as  a  matter  of  law,  that  where 
a  conviction  is  sought  in  a  criminal  cause,  the  state  must 
not  only  show  a  preponderance  of  evidence  that,  the  alleged 
facts  and  circumstances  are  true,  but  they  must  be  stieli 
facts  and  circumstances  as  are  absolutely  incompatible 
upon  every  reasonable  hypothesis  with  the  innocence  of  the 
licensed,  and  incapable  of  explanation  upon  any  reasonable 
hypothesis  other  than  the  guilt  of  the  defendant,  and  in  this 
case,  if  all  the  facts  and  circum stances  relied  on  by  the 
state  for  conviction  can  l>e  reasonably  accounted  for  upon 
any  theory  consistent  with  the  innocence  of  the  defendant, 
then,  the  jury  should  acquit  him." 

The  instructions  given  by  the  court  fully  cover  the  mat- 
ters contained  in  requests  i'2  and  .10,  and  for  that  reason 
there  was  no  error  in  refusing  them,  it  being  a  well  estab- 
lished rule  of  law  in  this  state  that  it  will  not  be  error 
to  refuse  requests  for  instructions  that  have  been  covered 
by  the  instructions  given  by  the  court.  The  instructions 
given  by  the  court,  taken  as  a  whole,  fairly  stated  the  taw 
to  the  jury  on  the  farts  disclosed  by  the  testimony,  and 
we  cannot  discover,  after  a  critical  examination  of  the 
entire  charge,  any  substantial  or  prejudicial  error. 


STATE  t.  VANCE.  481 

Aug.  1902.]  Opinion  of  the  Court — White,  J. 

The  tenth  error  assigned  is  in  overruling  and  denying 
appellant's  amended  motion  for  a  new  trial.  The  motion 
is  on  the  grounds  of  newly  discovered  evidence;  error  of 
law  occurring  at  the  trial  and  excepted  to;  and  because  the 
verdict  is  contrary  to  the  law  and  the  evidence.  Lena 
Tudson  and  Alice  McCa.be-  make  an  affidavit,  in  which 
they  state  that  at  the  time  of  the  homicide  they  were  work- 
ing as  employees  in  Groe's  hotel  at  Eatonville;  that  the 
kitchen  in  the  hotel  is  a  room  in  the  saloon  building  im- 
mediately adjoining  the  bar  room,  being  divided  from  the 
bar  room  by  a  light  and  tb&n  partition  of  cedar  shakes, 
the  joints  of  which  are  not  closely  matched ;  that  this  par- 
tition constitutes  an  indifferent  obstruction  to  the  trans- 
mission of  sound  between  the  bar  room  and  the  kitchen ; 
and  that  a  conversation  carried  on  in  the  bar  room  in  an 
ordinary  conversational  tone  is  clearly  and  distinctly 
audible  in  the  kitchen ;  that  affiants  were  familiar  with  the 
voice  of  appellant,  which  was  habitually  loud,  and  clear 
and  positive;  that  they  were  in  the  kitchen  when  the 
appellant  entered  the  bar  room  on  September  2,  1901,  just 
befor#the  homicide,  and  remained  there  all  the  time;  that 
they  verily  believed  they  heard  and  understood  all  that 
was  then  said  by  the  appellant ;  and  that  if  appellant  said 
anything  that  was  not  heard  by  them,  it  must  have  been 
in  a  lower  tone  of  voice,  and  much  lower  than  appellant's 
usual  tone  of  voice.    They  further  say : 

"That  during  the  time  defendant  was  in  said  bar  room 
as  aforesaid,  although  his  voice  was  clear  and  distinct, 
and  clearly  and  distinctly  heard  by  affiants,  it  was  not 
noisy,  aggressive,  violent  or  boisterous,  that  he  did  not 
then  or  there  indulge  in  any  filthy,  beastly  or  obscene 
expressions;  that  defendant  did  not  then  or  there  Btate 
or  threaten  that  he  would  shoot,  kill,  or  in  any  way  harm 
or  injure  anyone,  or  that  it  was  his  purpose,  desire,  or  in- 
tention to  shoot,  kill,  or  in  any  way  harm  or  injure  any  one. 
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That  the  only  improper  statements  or  expressions  at  that 
time  made  or  indulged  in  by  the  defendant  were  some  pro- 
fane expressions  not  noticeably  differing  from  those  used 
by  a  large'  percentage  of  the  visitors,  and  frequenters  of 
said  bar  room.  That  whilst  defendant  was  then  in  Baid 
bar  room  affiants  did  not  hear  any  noise  therein  as  of  n 
pistol,  revolver,  or  any  similar  object,  or  of  any  object  at 
all,  either  falling  to  or  being  thrown  to  the  floor,  or  be- 
ing kicked  or  tossed  about  upon  the  floor  of  said  bar  room, 
and  aver  that  if  any  such  occurrence  then  and  there  took 
place  they  could  and  would  have  heard  the  same. 

"Affiants  further  aver  that,  as  far  as  they  could  and 
did  understand  from  what  mey  heard  said,  and  stated 
by  defendant  in  said  bar  room  at  the  time  in  question, 
his  conduct  at  that  time  was  not  unusual  or  exceptional 
and  did  not  in  any  material  respect  substantially  differ 
from  that  of  the  average  frequenter  of  said  place. 

"Affiants  further  aver  that  by  reason  of  their  inexperi- 
ence in  litigation  of  any  kind  they  were  unaware  of  the 
fact  that  their  testimony  above  outlined  and  set  forth 
would  or  could  be  material  or  relevant  in  said  case,  and 
that  they  therefore  did  not  at  any  time  before  the  trial 
of  said  ease  advise  or  inform  any  one  in  any  way  connected 
with  the  defense  thereof  of  their  knowledge  of  saioVfacts 
or  what  their  testimony  would  be  if  they  were  called  p  tes- 
tify in  said  case.  And  affiants  further  aver  that  they  arc 
not  in  any  way  related  to  defendant  and,  beyond  a  desire 
to  see  exact  justice  done  in  conformity  with  the  exact  facts 
of  tho  case,  they  are  entirely  disinterested  in  the  premises, 
and  that  if  called  as  witnesses  in  said  case  their  evidence 
will  be  substantially  as  hereinbefore  set  forth." 

The  affidavit  of  S.  F.  McAnally  is  to  the  effect : 

"That  on  or  about  September  3,  1901,  affiant  was  re- 
tained by  said  defendant  as  his  attorney  in  said  case,  and 
that  he  was  the  only  attorney  in  any  way  retained  or  em- 
ployed in  said  case  on  defendant's  behalf  until  on  or 
about  October  V,  1901,  upon  which,  latter  date  J.  L.  Mc- 
Murray,  Esq.,  Vas  employed  as  an  attorney  therein  on 
behalf  of  defendant  to  assist  affiant  in  the  trial  thereof, 
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and  the  preparation  immediately  incident  to  said  trial, 
which  trial  began  October  14,  1901. 

"That  the  services  of  said  McMurray  in  said  ease  con- 
sisted in  examining  the  law  pertaining  to  said  case,  the 
preparation  of  instructions  to  the  jury  to  be  requested  on 
behalf  of  defendant,  and  participation  in  the  trial  and 
argument  of  the  -case. 

"That,  excepting  said  McMurray,  the  affiant  was  the 
only  attorney  engaged  by,  or  working  in  the  interest  of, 
defendant  during  the  pendency  of  said  case  or  its  trial. 
That  said  Eatonville  where  said  homicide  occurred  is 
thirty-four  miles  distant  from  the  city  of  Tacoma,  which 
is  the  county  seat  of  said  county,  the  place  of  residence 
of  affiant  and  the  place  where  the  trial  of  said  action 
occurred.  That  at  all  times  since  the  date  of  said  homicide 
until  said  trial  of  defendant  therefor,  the  means  of  travel 
between  said  city  of  Tacoma  and  Eatonville  was  either  by 
private  conveyance  or  by  electric  car  to  Span  aw  ay, 
ten  miles  distant  from  Tacoma,  and  thence  to  Eatonville 
by  stage,  a  distance  of  twenty -four  miles,  or  by  Tacoma 
Eastern  Railway  to  Waldron,  and  thence  by  stage  eighteen 
miles.  That  between  the  date  of  said  homicide  and  the 
trial  of  said  cause  affiant,  went  five  different  times  from 
said  #ity  of  Tacoma  to  Eatonville  on  business  connected 
with  Baid  cause  and  the  trial  thereof  and  for  the  purpose 
of  ascertaining  as  fully,  completely,  and  thoroughly  a3 
possible  all  the  facts  in  said  case,  as  well  as  all  the  col- 
lateral facts  and  circumstances  having  any  relevancy  there- 
to, and  all  the  witnesses  for  the  defense  and  the  facts,  cir- 
cumstances, and  conditions  bearing  on  said  cause  and  the 
defense  therein,  and  within  their  knowledge.  That  on 
each  of  the  five  different  occasions  that  affiant  so  visited 
Eatonville  in  connection  with  said  case  as  aforeeaid  he 
spent  from  two  to  five  days  at  Eatonville,  and  in  its  vicin- 
ity, investigating  said  cause  and  in  interviewing  and  con- 
versing with  everyone  who  affiant  supposed  might  have 
any  knowledge  or  information  regarding  the  facts  of  said 
cause,  or  collateral  facte  bearing  thereon,  for  the  purpose 
of  acquainting  himself  as  fully  as  possible     with     such 
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facts  as  a  preparation  for  properly  and  intelligently  de- 
fending said  action  upon  the  trial  thereof. 

"That  affiant  traveled  more  than  600  miles  by  various 
modes  of  travel,  and  as  he  verily  believes  interviewed 
more  than  100  persons,  in  preparing  for  the  defense  of 
said  action.  That  defendant  is  a  poor  man,  with  van' 
limited  means,  has  been  confined  in  prison  ever  since 
said  homicide,  and  has  been  unable  to  render  any  sub- 
stantial or  material  assistance  in  the  matter  of  preparing 
his  defense  in  said  action.  That  during  all  the  times  be- 
tween the  date  of  said  homicide  and  defendant's  trial 
therefor,  affiant  used  his  best  efforts  and  exercised  all  pos- 
sible diligence  on  his  part  to  fully  and  properly  prepare 
for  the  defense  of  said  action  on  the  trial  thereof.  That 
it  appears  from  the  evidence  introduced  on  the  trial  of  said 
cause  that  the  homicide  in  question  occurred  at  or  about 
two  o'clock  in  the  afternoon  of  September  2,  1901,  im- 
mediately in  front  of  a  store  then  owned  and  conducted 
by  one  Van  Eaton,  at  said  town  of  Eatonville.  That  on 
said  September  2,  1901,  one  Groe  was  running  a  hotel  at 
said  Eatonville,  which  hotel  was  about  200  feet  from  said 
store,  and  in  connection  with  said  hotel  a  bar  room  or 
saloon,  which  saloon  was  in  a  building  immediately  adjoin- 
ing said  hotel  and  constituting  an  annex  thereto. 

"That  upon  the  trial  of  said  action  the  following  named 
witnesses,  to-wit:  E.  R.  White,  T.  C.  Van  Eaton,  Lydia 
Manchester,  testified  for  the  prosecution  and  against  the 
defendant,  substantially  as  follows,  to-wit: 

"That  immediately  before  the  said  homicide  the  defend- 
ant entered  said  room  or  bar  room  and  remained  there  about 
ten  minutes ;  that  whilst  then  in  said  bar  room  defendant 
indulged  in  extremely  violent,  abusive,  obscene,  and  pro- 
fane language,  and  spoke  during  all  the  time  he  was  then 
in  said  bar  room  in  a  very  loud  tone  of  voice,  and  that  dur- 
ing all  the  time  he  was  then  and  there  in  said  bar  room  thai 
his  conduct  was  noisy,  offensive,  rough,  and  boisterous. 
That  he  dropped  or  threw  upon  the  floor  a  revolver  that  he 
bad  in  a  belt  strapped  around  his  waist;  that  upon  said 
revolver  striking  the  floor  he  kicked  said  revolver  around 
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the  floor  of  the  bar  room,  and  then  declared  in  a  very  loud 
and  threatening  voice  that  he  would  kill  the  first  man  that 
crossed  his  path,  or  stood  up  against  him,  or  words  to  that 
effect.  Affiant  further  deposes  and  says  that  the  prosecu- 
tion, upon  the  argument  and  submission  of  said  case  to 
the  jury,  laid  great  stress  upon  and  attached  great  im- 
portance to  said  testimony,  and  especially  to  that  certain 
portion  thereof  relating  to  said  alleged  threat,  as  proving 
that  the  homicide  in  question  was  committed  by  defend- 
ant pursuant  to  a  homicidal  intent,  existing  in  defendant's 
mind  at  the  time  said  witnesses  testified  that  he  made  said 
threat;  and  affiant  further  says  he  believes  said  testimony, 
and  the  argument  of  counsel  for  the  prosecution  based 
thereon,  exercised  a  strong  and  dominating  influence  on 
the  minds  of  the  jury  in  rendering  the  verdict  of  murder  in 
the  first  degree  in  said  case. 

"Affiant  further  deposes  and  says  that  the  kitchen  of 
said  hotel  is  immediately  in  the  rear  of  and  adjoining 
said  bar  room,  and  separated  therefrom  only  by  a  very 
light  partition,  made  of  the  material  known  as  cedar 
shakes  and  which  consists  of  thin  strips  of  cedar  timber 
split  from  the  log  by  hand ;  that,  like  all  cedar  shakes  or 
strips  of  which  this  partition  are  made  are  not  exactly  true 
either  on  the  edges  or  sides,  but  vary  in  and  out  from  a 
true  line  more  or  less  according  to  the  grain  of  the  log 
from  which  they  are  split,  and  that  the  joints  between 
said  strips  are  therefore  loose  and  open.  That  said  strips 
or  shakes  are  thin  and  the  cedar  timber  out  of  which  they 
are  made  is  very  light  and  porous,  and  that  by  reason 
of  said  strips  being  so  thin  and  imperfect  and  mid  cedar 
tree  bo  light  and  porous  as  aforesaid,  said  partition  consti- 
tutes but  a  very  slight  and  indifferent  obstruction  to  the 
transmission  of  sound  from  said  bar  room  to  said  kitchen, 
and  that  said  obstruction  is  so  slight  that  a  conversation 
carried  on  in  said  bar  room  in  an  ordinary  conversational 
tone  can  be  distinctly  heard  and  understood  in  said 
kitchen.     ,  .     Affiant  further  deposes  and  says  that 

since  the  close  of  the  trial  of  said  action  and  the  return 
of  the  verdict  therein,  and  for  the  first  time  that  he  ever 
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heard  or  learned  the  same,  he  has  learned  that  at  and 
during  all  the  time  immediately  preceding  the  homicide 
here  in  question  the  defendant  was  in  said  bar  room  as 
hereinbefore  referred  to,  and  during  which  time  said  wit- 
nesses hereinbefore  named  testified  that  said  defendant  in- 
dulged in  said  loud,  obscene,  and  profane  language,  and 
noisy  and  boisterous  conduct,  and  made  said  threat,  there 
were  in  said  kitchen  adjoining  said  bar  room  two  personB, 
to-wit:  One  Lena  Tu'dsen,  aged  19  years,  and  one  Alice 
McCabe,  aged  17  years,  who  were  then  employed  in  said 
hotel,  and  who  are  now  living  in  the  city  of  Tacoma, 
Pierce  county,  Washington. 

"Affiant  further  deposes  and  says  that,  notwithstanding 
bis  best  and  most  earnest  efforts  and  diligence  as  aforesaid 
to  secure  all  important  available  evidence  on  defendant's 
behalf  for  use  on  said  trial  of  said  action,  be  never  before 
said  trial  knew  or  learned  from  any  source  or  any  person 
that  either  said  Lena  Tudsen  or  Alice  McCabe  were  pres- 
ent at  the  time  of  said  bar  room  conversation,  or  had  any 
knowledge  of  said  case  or  any  facts  bearing  thereon  or  in 
any  way  relating  thereto  or  connected  therewith,  and  he 
further  avers  that  to  the  best  of  his  knowledge,  informa- 
tion, and  belief  no  friend  of  the  defendant  or  any  person 
interested  in  his  defense  had  any  knowledge  or  informa- 
tion regarding  the  testimony  that,  if  known,  could  and 
would  be  given  on  the  trial  of  said  case  by  said  Lena  Tud- 
sen and  Alice  McCabe.  That  as  affiant  is  now  informed 
said  Lena  Tudsen  and  Alice  McCabe  remained  at  Eaton- 
ville  about  three  weeks  after  the  time  of  said  homicide, 
but  were  during  all  of  said  time  employed  in  said  hotel, 
and  that  said  witness  Groe,  his  wife,  and  bartender,  the 
witness  White,  all  testified  adversely  to  defendant  on  the 
trial  of  said  case,  and  were  during  the  pendency  of  said 
trial  as  well  as  throughout  the  same  unfriendly  in  their 
attitude  towards  defendant,  and,  if  they  or  either  of  them 
knew  how  said  Lena  Tudsen  and  Alice  McCabe  would 
testify  if  witnesses  in  said  case,  they  failed  and  neglected 
to  disclose  the  same  either  to  affiant  or  to  any  friend  of  de- 
fendant, although  they  well  knew  during  all  of  said  time 
that  affiant  was  defendant's  attorney  in  said  case." 
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The  -witness,  White,  whose  testimony  we  have  quoted  in 
the  statement,  was  corroborated  by  Miss  Manchester,  a 
school  teacher,  who  was  near  the  door  of  the  hotel,  and  Mr. 
Van  Eaton,  the  post  master,  who  was  near  the  same  place, 
as  to  the  loud,  boisterous,  and  vile  talk  and  threatening  lan- 
guage used  by  appellant  in  the  bar  room  just  before  the 
homicide.  It  may  be  conceded  that,  under  the  circum- 
stances, the  evidence  of  Lena  Tudsen  and  Alice  McCabe 
was  material  for  the  defense,  but  that  is  not  sufficient  to 
warrant  the  granting  of  a  new  trial.  The  law  further 
requires  that  the  evidence  could  not  with  reasonable  dili- 
gence have  been  discovered  and  produced  at  the  trial. 

Mr.  Vance  testified  that  he  believed  White  knew  his 
(Vance's)wifewasinthehotel, because Whitewent  back  and 
forth  into  the  kitchen,  and  he  knew  the  situation  of  the  kitch- 
en. Mrs.  Vance  testified  that  she  went  to  Mrs.  Groe  at  the 
hotel,  and  was  there  when  she  heard  the  shots.  Mrs.  Ken- 
dall, a  witness  for  the  appellant,  and  a  sister  of  Mrs. 
Vance,  was  at  Groe's  hotel  at  the  time  the  homicide  oc- 
curred. Mrs.  Groe  on  rebuttal  testified  that  she  heard 
conversation  in  the  bar  room  at  about  the  time  Vance  was 
there,  but  on  objections  of  the  appellant  she  wa3  not  al- 
lowed to  state  its  character,  and  that  it  was  loud.  The  na- 
ture of  the  partition  between  the  bar  room  and  kitchen  and 
the  surroundings  of  the  hotel  were  apparent  to  Mr.  Mc- 
Anally  when  he  went  to  Eatonville  five  times  to  examine 
into  the  evidence  and  ascertain  the  facts.  On  each  occa- 
sion he  spent  from  two  to  five  days  at  Eatonville  investi- 
gating. He  interviewed  over  one  hundred  persons,  but 
never  interviewed  the  servants  about  the  hotel,  or  the  wit- 
nesses who  were  there,  as  to  the  other  persons  about  the 
hotel;  at  least,  this  is  not  shown  by  his  affidavit.  The 
two  girls  were  there  employed  in  the  hotel  for  three  weeks 
after  the  homicide.     There  was  nothing  to  prevent  the 
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appellant's  attorney  from  interviewing  them.  The  law 
requires  the  utmost  diligence  to  be  used  by  the  defendant 
and  his  counsel,  and  by  those  connected  with  and  inter 
eeted  in  the  defense  of  the  case.  We  think  that  the  pro- 
vision of  the  statute  with  reference  to  the  exercise  of  due 
diligence  has  not  been  complied  with  by  the  appellant  or 
his  counsel  in  this  case.  State  v.  Power,  24  Wash.  34 
(63  Pac.  1112).     In  that  case  we  said: 

"It  is  next  objected  that  the  court  erred  in  refusing  to 
grant  the  appellant's  motion  for  a  new  trial.  This  motion 
was  based  on  the  ground  of  newly  discovered  evidence. 
This  consists  of  the  statement,  shown  by  the  affidavit  of 
a  nurse,  to  the  effect  that  the  deceased  immediately  preced- 
ing her  death,  had  made  declarations  to  the  nurse  tending 
to  exonerate  the  appellant.  It  appears  from  the  record  that 
the  nurse  was  employed  to  wait  upon  the  deceased  by  the 
defendant  himself;  and,  while  he  states  in  his  affidavit 
that  he  had  no  knowledge  at  the  time  of  the  trial  that  she 
would  testify  that  the  deceased  had  made  these  declara- 
tions, it  would  be  too  much  to  say  that  he  could  not,  by 
reasonable  diligence,  have  discovered  that  fact.  He  was 
at  all  times,  prior  to  his  conviction,  at  liberty  on  bail,  and 
had  every  opportunity  to  prepare  for  his  defense.  He 
knew  the  whereabouts  of  the  nurse,  yet  it  appears  that 
she  was  never  questioned  as  to  her  knowledge  concerning 
the  matters  that  would  be  subject  to  inquiry  at  the  trial. 
This  was  not  the  exercise  of  that  reasonable  diligence 
which  the  Code  requires  as  a  prerequisite  to  the  granting 
of  a  new  trial  on  this  grotind." 

This  statement  of  law  is  peculiarly  applicable  to  the 
facts  in  the  case  at  bar.  While  the  appellant  was  confined 
in  jail,  he  had  the  assistance  of  two  lawyers  as  his  coun- 
sel, and  his  wife  was  aiding  and  assisting  him  in  the  prep- 
aration of  his  defense,  and  it  is  too  much  to  say  that  this 
evidence  could  not  have  been  discovered  and  produced  at 
the  trial  by  the  exercise  of  that  diligence  which  the  law 
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requires.  The  appellant's  wife  must  have  known  who  wai 
in  the  kitchen'  of  Groe's  hotel  on  the  day  of  the  tragedy. 
Mrs.  Groe  certainly  knew,  and  if  the  appellant's  counsel 
had  used  the  diligence  that  we  have  referred  to  in  the 
preparation  of  their  case  for  trial,  and  had  deemed  the 
testimony  of  these  witnesses  material ,  and  important  for 
the  appellant's  defense,  such  evidence  could  have  been 
produced  before  the  jury  in  this  case  The  matter  of 
granting  a  new  trial  is  within  the  discretion  of  the  trial 
court,  and  the  presumption  is  that  the  trial  court,  in  deny- 
ing a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, properly  exercised  his  discretion.  We  think  this 
evidence  could  have  been  discovered,  if  the  attorney  of 
the  appellant  had  investigated  and  interviewed  the  persons 
who  were  in  and  about  Groe's  hotel  on  the  day  of  the 
homicide.  That  prudence  and  ordinary  experience  would 
suggest  the  interviewing  of  such  persons  for  the  facts  con- 
nected with  the  presence  of  the  appellant  at  the  hotel. 
There  is  no  showing  that  this  was  done  Reasonable  dili- 
gence has  not  been  shown  to  discover  the  evidence  of  the 
two  girls. 

The  eleventh  error  assigned  is  in  overruling  defendant's 
motion  in  arrest  of  judgment,  and  the  twelfth  is  in  render- 
ing judgment  on  the  verdict  because  contrary  to  law  and 
against  the  evidence.  The  threats  made  by  the  defendant 
in  the  bar  room,  as  testified  to  by  Mr.  White,  were  ad- 
mitted in  evidence  without  objection.  They  were  properly 
admitted,  to  show  general  malice,  and  a  purpose  to  kill 
or  injure  some  one.  State  v.  Larlcins  (Idaho),  47  Pac.  045 ; 
Benedict  v.  State,  14  Wis.  423;  Brooks  v.  Commonwealth, 
100  Ky.  194  (37  S.  W.  1043) ;  State  v.  Hymer,  15  Nev. 
49.  The  appellant  had  murder  in  his  heart.  From  the 
conduct  of  the  appellant,  the  jury  might  well  believe  that 
the  remark  of  the  deceased  to  the  appellant  when  he  came 
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up  to  the  porch,  "I  thought  you  were  sick,  Alex.,"  turned 
the  anger  of  the  appellant  to  the  deceased,  and  that  die 
appellant  then  made  up  his  mind  to  provoke  a  quarrel 
with  the  deceased,  irrespective  of  consequences.  He  im- 
mediately declares  that  he  can  lick  any  "g—  d — ■  man  in 
Eatonville."  He  can  lick  any  "a —  of  a  Id —  who  stood  in 
with  Herman  Kendall."  "Charlie,  [meaning  the  de- 
ceased] g —  d —  TOU>  I  can  lick  you."  What  happens? 
Mr.  Franklin  smiled,  and  said,  "I  am  not  looking  for 
&  fight,  but  if  you  will  lay  your  revolvers  down  I  will  try 
yon  a  round."  Does  he  lay  off  his  revolvers  where  they 
cannot  be  reached  ?  No.  He  takes  particular  pains  to 
lay  off  his  revolvers  on  a  chair,  between  which  chair  and 
the  deceased  he  took  great  pains  to  keep  himself.  Having 
a  right  to  believe  that  a  blow  would  be  returned  if  made, 
after  laying  off  the  two  revolvers,  be  approaches  Mr. 
Franklin,  and  makes  two  strikes  at  him.  Mr.  Franklin 
rises,  and  attempts  to  push  him  back.  He  goes  back  until 
opposite  the  chair  where  the  two  revolvers  are  lying.  He 
immediately  grabs  them,  and  commences  shooting,  as  the 
jury  might  well  believe,  with  deliberate  and  premeditated 
malice.  The  result  of  that  shooting  is  the  killing  of  an 
old  and  defenseless  man,  without  any  cause  or  provocation. 

The  ends  of  justice  do  not  require  us  to  disturb  the 
findings  of  the  jury  in  this  case.  The  judgment  of  the 
court  below  on  the  verdict  ought  to  be,  and  the  same  ia, 
affirmed. 

Reavis,  C.  J.,  and  Moust,  Anders,  Dunbar  and  Hai*- 
ley,  .T.T.,  concur. 
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BEMKDY    BY    APPEAL CERTIORARI. 

Under  art.  4,  S  4,  of  the  state  constitution  giving  the  supreme 
court  power  to  Issue  all  writs  necessary  to  the  complete  exer- 
cise of  Its  appellate  and  revisory  Jurisdiction,  and  under  art.  1, 
S  16,  of  the  constitution,  which  declares  that,  in  proceedings  for 
the  appropriation  of  private  property  for  a  use  alleged  to  be 
public,  the  question  of  public  use  shall  be  a  judicial  one,  the 
supreme  court  has  power  to  issue  tlie  writ  of  certiorari  for  the 
purpose  of  bringing  the  determination  of  that  question  by  the 
superior  court  before  It  for  review,  where  the  special  statute 
governing  appeals  In  condemnation  cases  restricts  the  supreme 
court  to  an  Inquiry  Into  the  "propriety  and  Justness  of  the 
damages"  awarded. 

S»  Ut APPROPRIATION    OF   EXISTINO    RIGHT  OF   WAT. 

Under  the  statute  of  this  state  authorizing  the  appropriation 
by  corporations  of  "all  land,  real  estate,  or  other  property" 
necessary  in  the  conduct  of  their  business,  provided  It  be  for  a 
public  use,  one  railroad  may  condemn  for  right  of  way  purposes 
that  portion  of  the  right  of  way  of  another  road  which  Is  not 
In  use  for  railroad  purposes,  or  necessary  for  the  exercise  of 
the  latter 's  corporate  franchises. 

SAME SUFFICIENCY   OF    SHOWING    MADE. 

In  an  action  by  one  railroad  company  seeking  to  appropriate 
a  portion  of  the  right  of  way  of  another  railroad  company,  a 
Judgment  of  condemnation  Is  warranted,  where  It  appears  that 
the  right  of  way  was  one  hundred  feet  wide;  that  a  width  of 
sixty  feet  Is  sufficient  for  all  trackage  purposes  contemplated 
by  the  owner;  that  the  company  seeking  appropriation  requires 
a  strip  but  twenty-eight  feet  wide;  that  the  operation  of  trains 
by  the  two  railroads  paralleling  one  another  is  practicable  and 
reasonably  safe;  and  that  necessity  exists  for  such  appropriation 
In  order  to  enable  the  approprlator  to  reach  Its  terminal  grounds, 

Original  Application  for  Certiorari. 
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Kerr  &  McCord,  for  petitioner. 

Dorr  &  Hadley,  for  respondent. 
The  opinion  of  the  court  was  delivered  by       , 

Rbavis,  C.  J. — The  Bellinghara  Bay  &  Eastern  Railroad 
Company,  respondent,  brought,  an  action  in  the  superior 
court  of  Whatcom  county  to  condemn  for  its  use  as  a 
right  of  way  certain  real  property  owned  by  the  Seattle 
&  Montana  Railroad  Company,  the  petitioner,  at  Fair- 
haven.  Upon  the  trial  of  the  action  it  was  adjudged  that 
the  right  of  way  described  in  the  petition  and  sought  to 
be  appropriated  waB  necessary  for  the  respondent  railway 
company,  and  the  intended  use  thereof  a  public  one,  and 
that  the  public  interests  required  the  appropriation 
thereof,  and  an  order  was  entered  directing  that  a  jury 
be  impaneled  to  assess  the  damages  for  the  taking  of 
petitioner's  property.  Petitioner  excepted,  and  in  this 
proceeding  prays  a  review  of  the  adjudication  that  tie 
property  sought  to  bo  condemned  can  be  taken  for  this 
use,  or  that  it  is  for  a  public  use  and  required  by  the 
public  interest,  and  denies  the  power  to  appropriate  the 
property  of  the  petitioner,  because,  as  alleged,  it  is  already 
appropriated  by  petitioner  for  a  public  use;  that  is,  the 
construction  and  operation  of  its  own  railway.  After 
finding  the  preliminary  facts  of  notice,  hearing,  and  that 
each,  petitioner  and  respondent,  is  a  railway  company 
operating  lines  of  railroad  between  Fairbaven  and  other 
points,  and  that  each  is  authorized  to  own  and  condemn 
real  property  for  such  uses,  the  other  material  facts  in  iraue 
are  set  forth  as  follows : 

"12.  That  the  respondent  [here  petitioner],  Seattle  & 
Montana  Railroad  Company,  is  the  owner  of  the  land 
sought  to  be  appropriated  and  that  the  same  are  embraced 
within  a  tract  of  land  100  feet  in  width  owned  by  said 
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Seattle  &  Montana  Railroad  Company  and  claimed  by 
it  as  right  of  way  for  its  railroad;  which  said  100  foot 
strip  of  land  has  been  acquired  by  said  Seattle  &  Montana 
Railroad  Company  by  purchase  for  railway  purposes,  but 
has  never  been  condemned  for  such  purposes. 

"13.  That  the  respondent  [here  petitioner]  Seattle  & 
Montana  Railroad  Company  requires  for  the  operation  of 
its  railway  line  and  system  over  and  across  said  100  foot 
strip  and  alleged  right  of  way,  one  main  track,  a  passing 
track  and  two  storage  tracks  and  no  more,  making  four 
tracks  in  all,  and  that  none  of  said  land  Bought  to  be 
appropriated  by  petitioner,  Bellingnam  Bay  &  Eastern 
Railroad  Company,  is  necessary  or  required  for  the  use  of 
the  respondent  Seattle  &  Montana  Railroad  Company,  in 
the  operation  of  its  railroad,  and  that  the  taking  and  ap- 
propriating thereof  by  said  petitioner,  will  not  interfere 
with  the  operation  of  said  four  tracks  of  said  respondent 
Seattle  &  Montana  Railroad  Company,  nor  with  the 
operation  of  its  said  railway  system  in  any  manner  or  at 
alL 

"14.  That  in  the  construction  and  for  the  necessary 
operation  and  maintenance  of  said  line  of  railroad  of  said 
petitioner  [here  respondent],  it  is  necessary  for  it  to  have 
each,  and  every  part  and  parcel  of  said  above  described 
tract  of  land  for  such  right  of  way  for  the  uses  and  pur- 
poses of  its  railway  over  and  across  said  lands,  real  estate, 
and  premises  as  hereinbefore  described. 

"15.  That  the  contemplated  use,  for  which  the  said 
land,  real  estate  and  premises  are  sought  to  be  appropri- 
ated, is  really  a  public  use  and  that  the  public  interest  re- 
quires the  prosecution  of  the  enterprise  being  prosecuted 
by  petitioner  and  requires  the  appropriation  of  said  lands 
as  prayed  for  in  said  petition,  and  that  the  said  land,  real 
estate  and  premises  so  sought  to  be  appropriated  are  re- 
quired and  necessary  for  the  purposes  of  such  enterprise." 

Petitioner  excepted  to  the  findings  of  fact  numbered 
here,  and  the  evidence  is  before  us  by  stipulation.  Re- 
spondent, the  Bellingham  Bay  &  Eastern  Railroad  Com- 
pany, demurs  to  the  petition  for  the  writ,  and,  in  object- 
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ing  thereto,  alleges  want  of  jurisdiction  in  this  court  to 
issue  the  writ,  and  because  the  application  does  not  state 
facts  sufficient  to  state  a  cause  of  action. 

1.  The  demurrer  will  first  be  considered.  Our  con- 
stitution (art.  1,  §  16)  declares: 

"Private  property  shall  not  be  taken  for  private  use, 
except  for  private  ways  of  necessity,  and  for  drains, 
flumes,  or  ditches  on  or  across  the  lands  of  others  for  agri- 
cultural, domestic,  or  sanitary  purposes.  No  private 
property  shall  be  taken  or  damaged  for  public  or  private 
use  without  just  compensation  having  been  first  made,  or 
paid  into  court  for  the  owner,  and  no  right  of  way  Bhall 
be  appropriated  to  the  use  of  any  corporation  other  than 
municipal,  until  full  compensation  therefor  be  first  mode  in 
money,  or  ascertained  and  paid  into  court  for  the  owner, 
irrespective  of  any  benefit  from  any  improvement  pro- 
posed by  such  corporation,  which  compensation  shall  be 
ascertained  by  a  jury,  unless  a  jury  be  waived,  as  in  other 
civil  cases  in  courts  of  record,  in  the  manner  prescribed 
by  law.  Whenever  an  attempt  is  made  to  take  private 
property  for  a  use  alleged  to  be  public,  the  question 
whether  the  contemplated  use  be  really  public  shall  be 
a  judicial  question,  and  determined  as  such  without  re- 
gard to  any  legislative  assertion  that  the  use  is  public." 

"Whenever  an  act  determines  a  question  of  right  or 
obligation,  or  of  property  as  the  foundation  upon  which  it 
proceeds  such  an  act  is  to  that  extent  judicial."  Wvlzm 
v.  Board  of  Supervisors,  101  Cal.  15  (40  Am.  St.  Rep. 
17,  35  Pac.  353) ;  Sinking  Fvnd  Cases,  99  U.  S.  761. 

The  jurisdiction  of  this  court  is  clearly  defined  in  art. 
4,  §  4  of  the  constitution,  as  follows : 

"The  supreme  court  shall  have  original  jurisdiction  in 
habeas  corpus  and  quo  warranto  and  mandamus  as  to  all 
state  officers,  and  appellate  jurisdiction  in  all  actions  and 
proceedings,  excepting  that  its  appellate  jurisdiction  shall 
not  extend  to  civil  actions  at  law  for  the  recovery  of  money 
or  personal  property  when  the  original  amount  in  contro- 
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versy,  or  the  value  of  the  property,  does  not  exceed  the 
sum,  of  two  hundred  dollars,  unless  the  action  involves  the 
legality  of  a  tax,  impost,  assessment,  toll,  municipal  fine, 
or  the  validity  of  a  statute.  The  supreme  court  shall  also 
have  power  to  issue  writs  of  mandamus,  review,  prohi- 
bition, habeas  corpus,  certiorari,  and  all  other  writs  neces- 
sary and  proper  to  the  complete  exercise  of  its  appellate 
and  revisory  jurisdiction.  Each  of  the  judges  shall  have 
power  to  issue  writs  of  habeas  corpus  to  any  part  of  the 
state  upon  petition  by  or  on  behalf  of  any  person  held  in 
actual  custody,  and  may  make  such  writs  returnable 
before  himself,  or  before  the  supreme  court,  or  before  any 
superior  court  of  the  state,  or  any  judge  thereof." 

It  has  appellate  jurisdiction  in  all  actions  and  proceed- 
ings except  in  civil  actions  at  law  for  the  recovery  of  money 
or  personal  property,  where  the  original  amount  in  con- 
troversy or  the  value  of  the  property  does  not  exceed  the 
sum  of  $200.  It  may  also  issue  all  writs  necessary  to  its 
appellate  and  revisory  power.  But  it  is  urged  that  the 
court,  in  Seattle  &  Montana  Ry.  Co.  v.  State,  5  Wash. 
807  (32  Pac.  744),  denied  the  power  to  issue  the  writ  of 
certiorari  to  review  the  adjudication  of  the  question  of 
public  use  and  necessity  in  the  superior  court.  It  may 
be  observed  that  the  court  there  did  not  consider  the  nature 
of  the  appeal  act  in  eminent  domain  cases,  and  the  writ 
was  denied  hecause  a  remedy  was  assumed  to  exist  in  ap- 
peal However,  later,  in  the  case  of  Western  American 
Co.  v.  St.  Ann.  Co.,  22  Wash.  X58  (60  Pac.  158),  it  is 
decided  that  the  only  question  which  can  he  reviewed  on 
appeal  under  the  special  statute  for  that  purpose  is  the 
"propriety  and  justness  of  the  damages;"  and  the  follow- 
ing language  found  in  Western  American  Co.  v.  St.  Ann 
Co.,  supra, — "but  we  do  not  see  any  particular  merit  in 
this  contention,  for  questions  which  the  law  submits  to 
the  exclusive  jurisdiction  of  the  "superior  courts  may  be 
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ib  purely  judicial  questions  as  though  they  were  tried  in 
thia  court," — can  only  apply  to  the  exception  which  tho 
constitution  declares  to  the  Appellate  jurisdiction  of  this 
court  The  legislature  can  make  no  exception.  It  inaj 
fail  to  provide  the  procedure  for  appeal  in  a  special  case, 
but  the  power  of  constitutional  review  still  remains  in 
this  court.  In  Browne  v.  Oear,  21  Wash.  147  (57  Pae. 
359),  we  defined  the  power  of  the  superior  court  and  the 
functions  of  the  writ  of  certiorari  under  the  statute-  The 
writ  was  issued  in  State  ex  rel.  Conn  v.  Moore,  23  Wash. 
276  (62  Pac.  769).  In  State  ex  rel.  Smith  v.  Superior 
Court,  26  Wash.  278  (66  Pac  385),  the  writ  was  issued 
where  appeal  was  inadequate,  and  the  revisory  power  of 
this  court  was  exercised  in  reviewing  and  correcting  an 
order  of  the  superior  court.  It  having  been  adjudged 
that  no  review  on  appeal  of  the  question  of  public  use  and 
interest  involved  in  the  exercise  of  eminent  domain  pro- 
ceedings now  exists,  it  follows  the  writ  of  certiorari  mar 
be  issued  to  bring  up  the  record  for  review  in  the  pro- 
ceedings for  appropriation  of  the  right  of  way  through 
petitioner's  real  property;  the  application  for  the  writ 
states  sufficient  cause  for  its  issuance. 

2.  The  real  property  through  which  the  right  of  way 
is  sought  to  be  appropriated  was  purchased  by  petitioner 
eleven  years  ago,  and  is  parcels  included  in  a  larger  tract 
of  tide  lands  purchased  at  the  same  time  by  the  petitioner. 
Other  portions  of  euch  land  so  purchased  have  been 
granted  by  petitioner  to  various  parties,  who  have  erected 
thereon  improvements  such  as  foundries  and  canneries. 
All  the  property  lies  within  the  city  limits  of  Fairhaven. 
Petitioner  has  reserved  one  hundred  feet  for  its  right  of 
way.  There  are  two  railroad  tracks  which  are  spurs  in 
operation  by  petitioner  upon  this  one  hundred  feet.  The 
strip  of  lancl  sought  to  be  condemned  is  twenty-eight  feet 
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taken  off  one  side  of  the  one  hundred  feet  for  a  distance 
of  several  hundred  feet  in  length.  The  respondent's  road 
enters  the  town  across  the  water  and  tide  lots,  and  seeks 
to  go  to  its  terminal  grounds  by  a  line  that  diagonally 
crosses  the  tracks  and  right  of  way  belonging  to  petitioner, 
also  situated  on  tide  land  lots.  It  then  seeks  to  continue 
on  its  proposed  right  of  way  of  twenty-eight  feet  for 
several  hundred  feet  parallel  to  the  tracks  of  petitioner 
to  its  terminal  grounds.  It  is  maintained  by  counsel  for 
petitioner  that,  where  one  railroad  has  appropriated  real 
property  for  its  uses,  another  railroad  company  cannot 
longitudinally  appropriate  a  part  of  the  right  of  way  for 
the  same  uses,  and  the  point  is  urged  that  property  once 
appropriated  to  a  public  use  cannot  be  condemned  for 
another  public  use  without  express  legislative  authority. 
It  is  further  asserted  there  is  no  such  express  authority 
from  the  legislature;  and  §5647,  Bal.  Code,  is  referred 
to  as  containing  an  express  provision  for  appropriation 
of  a  longitudinal  section  of  existing  right  of  way  through 
canons,  passes,  and  defiles,  and  it  is  inferred  therefrom 
that  such  provision  is  exclusive,  and  no  other  appropriation 
of  such  right  of  way  than  expressed  in  the  statute  can  be 
implied.  The  question  is,  does  the  section  mentioned  in- 
tend such  rights  of  condemnation  as  is  granted  in  the 
general  statute  of  eminent  domain  ?  The  right  is  ex- 
pressed in  the  authority  for  judgment  as  follows : 

"And  at  the  time  of  rendering  judgment  for  damages, 
whether  upon  default  or  trial,  the  court,  or  judge  thereof, 
shall  enter  a  judgment  or  decree  authorizing  said  railroad 
company  to  occupy  and  use  said  right  of  way,  road-bed, 
and  track,  if  necessary,  in  common  with  the  railroad  com- 
pany or  companies  already  occupying  the  same,  and  de- 
fining the  terms  and  conditions  upon  which  the  same  shall 
be  so  occupied  and  used  in  common." 
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The  purpose  of  this  enactment  is  to  prevent  any  rail- 
road from  occupying  its  own  tracks  exclusively  where  the 
physical  conditions  are  such  that  another  railway  canno: 
be  operated  through  such  place,  and  the  statute  contem- 
plates, if  necessary,  a  common  easement  over  the  same 
land  and  tracks.  The  section  is  a  part  of  the  general 
statute  relating  to  eminent  domain.  Sections  5637  to 
5G43  inclusive,  Bal.  Code,  prescribe  the  procedure  for 
condemnation  of  right  of  way  by  railroad  companies.  The 
court  in  such  proceedings  must,  from  competent  proof, 
adjudge  that  the  contemplated  use  of  the  land  sought  to 
be  appropriated  is  a  public  use,  and  that  the  public  inter- 
ests require  the  prosecution  of  the  enterprise.  Perhaps 
the  strongest  authority  in  support  of  the  position  urged 
by  i>otitioner  is  the  case  of  Illinois  Central  R.  R.  Co.  v. 
Chicago,  B.  &  N.  R.  R.  Co.,  122  111.  473  (13  N.  E.  140). 
In  (hat  case  an  endeavor  was  made  by  the  petitioner  to 
condemn  a  part  of  the  right  of  way  along  the  Mississippi 
rivor  bottom  belonging  to  another  railroad  company.  The 
way  had  been  acquired  partly  through  a  grant  by  congress, 
and  the  remainder  by  condemnation  under  tie  state 
statutes.  The  general  statute  of  Illinois  authorized  a 
railroad  company  to  appropriate  absolutely  "a  stream  of 
water,  water-coxirse,  street,  highway,  plank-road,  turn- 
pike, road,  or  canal."  The  court  held  that,  the  legislature 
having  undertaken  to  prescribe  what  particular  public 
properties  might  be  appropriated,  the  rule,  "express^ 
■imvus  exclusio  alterius,"  was  applicable.  Our  statute  is 
general,  and  authorizes  the  appropriation  of  "all  land, 
real  estate,  or  other  property"  necessary  for  the  construe 
tion  of  the  railroad.  It  also  appears  in  the  Illinois  case 
that  the  right  of  way  sought  to  l<e  condemned  was  acquired 
by  the  railroad  occupying  it  through  legislative  grant  and 
by  condemnation.      In   s<nnc  of  the  authorities  cited  by 
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counsel  for  petitioner  tie  language  used  seems  to  justify 
the  position  urged  by  counsel,  that  a.  right  of  way  owned 
by  one  railroad  company  cannot,  without  express  legis- 
lative authority,  be  condemned  for  another  public  use  of 
the  same  nature.  Among  them  are  Albany  Northern 
Railroad  Co.  v.  Brovmell,  24  N.  Y.  345;  Baltimore  & 
O.  S.  W.  Ry.  Co.  v.  Board  of  Commissioners,  156  Ind. 
260  (58  N.  E.  837,  839) ;  State  ex  rel.  New  York.  S.  £ 
W.  R.  R.  Co.  v.  Paterson,  61  N.  J.  Law,  408  (39  Atl. 
680).  It  may  be  observed  that  in  some  of  these  cases  the 
claim  made  by  the  appropriator  was  for  the  condemnation 
of  railroad  tracks  in  operation,  or  for  depot  grounds 
already  occupied,  and  the  use  sought  by  the  condemnation 
was  inconsistent  with  the  operation  of  the  railroad  com- 
pany already  owning  the  property.  But  the  general  rule 
maintained  by  the  petitioner,  and  the  authorities  sup- 
porting the  same,  is  not  bo  applied  as  to  prevent  one  rail- 
road from  taking  the  property  which  13  not  in  use  for 
railroad  purposes,  and  not  necessary  for  the  corporate 
franchises.  Lewis,  Eminent  Domain  (2d  ed.),  §  267a, 
and  authorities  cited.  The  following  rule  stated  in  the 
text  by  the  same  author  (§  267b),  seems  to  be  well  sup- 
ported by  the  authorities  referred  to  therein : 

"It  is  manifest,  however,  that  even  a  railroad  company 
which  is  organized  under  a  general  law,  may  show  a  rea- 
sonable necessity  for  taking  part  of  the  right  of  way  of 
another  road,  as  when  it  is  located  through  a  town  in 
which  another  road  has  been  previously  built,  and  the 
topography  or  other  conditions  are  such  that  the  new  road 
cannot  reasonably  be  located  so  as  to  accommodate  the 
public  and  accomplish  the  object  in  view  without  either 
encroaching  on  the  right  of  way  of  another  company,  or 
incurring  ruinous,  or  greatly  increased  expense.  The 
same  necessity  may  arise  in  mountainous  countries,  or 
else  the  first  company  might    preclude    all    others   from 
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reaching  certain  localities.  But  this  implied  authority 
only  extends  to  the  taking  of  so  much  of  the  right  of  way 
of  the  first  company  as  can  be  spared  without  material 
detriment.  The  question  is,  'whether  the  new  condem- 
nation can  be  made  without  destroying  the  use  and  use- 
fulness of  that  part  of  the  first-acquired  right  of  way 
which  ia  in  actual  use,  or  so  obstructing  or  hindering  or 
embarrassing  it  as  to  render  it  unsafe.'  Just  what  the 
degree  of  necessity  must  be  to  justify  the  taking  it  is 
difficult  to  say.  One  company  cannot  take  part  of  the 
right  of  way  of  another  merely  because  it  is  more  con- 
venient. It  is  largely  a  question  of  practicability  and 
expense,  of  comparative  advantage  and  injury,  having  re- 
gard always  to  the  interests  of  the  public,  for  whose  benefit 
the  general  authority  is  given  and  the  particular  taking 
proposed." 

3.  In  the  present  instance  it  appears  that  about  eleven 
years  ago  petitioner  acquired  by  purchase  a  considerable 
area  of  tide  lands  in  front  of  the  city  of  Fairhaven.  This 
quantity  of  tide  lands  was  evidently  not  all  acquired  for 
its  corporate  purposes  and  uses.  Subsequently  it  has  sold 
for  private  purposes  several  parcels,  and  still  owns  several 
parcels  not  in  use  for  railroad  purposes.  Its  reservation 
of  the  one  hundred  feet  for  right  of  way  has  not  yet  been 
used,  with  the  exception  of  the  two  spurs  for  trackage 
purposes  extending  from  its  station.  The  proofs  offered 
by  the  petitioner  tended  to  show  a  contemplated  use  for 
at  least  four  tracks,  and  that  the  same  were  intended  to  be 
constructed  immediately.  The  proofs  at  the  hearing  also 
(ended  to  show  that  thirty  feet  was  sufficient  for  the  opera- 
tion of  two  tracks,  or  sixty  feet  for  the  four  proposed 
tracks.  Respondent  seeks  to  acquire  twenty-eight  feet  for 
two  tracks.  There  is  testimony  tending  to  show  that  the 
operation  of  trains  by  the  two  railroad  companies,  if  re- 
spondent is  given  the  appropriation  sought,  is  practicable, 
and,  with  care  and  some  increased  cost,  is  reasonably  safe. 
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It  was  observed  in  Mobile  <£■  Girard  R-  R-  Co,  v.  Alabama 
Midland  Ry.  Co.,  87  Ala.  507  (6  South.  404)  : 

"As  a  general  proposition,  it  may  be  said,  that  rail- 
road companies,  organized  under  the  general  laws,  are 
authorized  by  the  statutes  to  acquire  by  condemnation 
the  right  of  way  of  another  corporation,  when  essential 
to  the  accomplishment  of  their  principal  purposes,  or 
when  there  is  space  for  the  tracks  of  parallel  roads  with- 
otit  obstructing  the  use  of  the  same.  The  statutes  have 
been  so  construed,  and  to  that  construction  we  adhere. 
Atmis.  if'  Cin.  R.  R.  Co.  v.  Jacksonville,  G.  &  A.  R.  It. 
Co.,  82  Ala.  297;  East  <£  West  R.  R.  Co.  v.  E.  T.,  Va.  di 
Go.  R.  R.  Co.,  75  Ala.  275." 

The  principle  is  stated  in  the  Matter  of  dtp  of  Buffalo, 
68  AT.  Y.  167 : 

"In  determining  whether  a  power  generally  given  is 
meant  to  have  operation  upon  lands  already  devoted  by 
legislative  authority  to  a  public  purpose,  it  is  proper  to 
consider  the  nature  of  the  prior  public  work,  the  public 
use  to  which  it  is  applied,  the  extent  to  which  that  use 
would  be  impaired  or  diminished  by  the  taking  of  such 
part  of  the  land  as  may  be  demanded  for  the  subsequent 
public  use.  If  both  uses  may  not  stand  together,  with 
some  tolerable  interference,  which  may  be  compensated 
by  damages  paid ;  if  the  latter  use,  when  exercised,  must 
supersede  the  former,  it  is  not  to  be  implied  from  a  general 
power  given,  without  having  in  view  a  then  existing  and 
particular  need  therefor,  that  the  legislature  meant  to  sub- 
ject lands  devoted  to  a  public  use  already  in  exercise,  to 
one  which  might  thereafter  arise.  A  legislative  intent 
that  there  should  be  such  an  effect  will  not  be  inferred 
from  a  gift  of  power  made  in  general  terms." 

The  following  authorities  are  pertinent:  Grand  Rapids. 
etc.,  R.  R.  Co.  v.  Grand  Rapids  tf;  Indiana  R.  R.  Co.,  35 
Mich.  265  (24  Am.  Hep.  545);  Colorado  E.  Ry.  Co.  v. 
Union.  Pacific  Ry.  Co.,  41  Fed.  293;  Baltimore  &  0.  S. 
W.  Ry.  Co.  r.  Board  of  Commissions*,  156  Ind.  260  (58 
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N.  E.  837)  ;Xorthwestem  Telephone  Exck.  Co.  v.  Chicago, 
M.  <£•  St.  P.  Ry.  Co.,  76  Minn.  334  (79  N.  W.  317).  The 
necessity  must  always  be  shown  when  one  railroad  at- 
tempts to  appropriate  the  property  of  another.  This  neces- 
sity was  found  by  tbe  court  This  principle  is  stated  in 
Mobile,  tfi  GirardR.  R.  Co.  v.  Alabama  Midland  Ry.  Co., 
supra,  as  follows : 

"A  necessity,  such  as  authorizes  one  railroad  corporation 
to  condemn  a  part  of  the  right  of  way  of  another,  does  not 
mean  an  absolute  and  unconditional  necessity  as  detei- 
minod  by  physical  causes,  but  a  reasonable  necessity  under 
(he  circumstances  of  the  particular  case,  dependent  upon 
the  practicability  of  another  route,  considered  in  connec- 
tion with  the  relative  cost  to  one  and  probable  injury  to 
the  other ;  and  the  right  of  condemnation  is  not  made  out, 
unless  the  petitioning  company  shows  that  the  cost  of 
acquiring  and  constructing  its  road  on  any  other  route 
clearly  outweighs  the  consequent  damage  which  may  result 
to  the  older  company,  not  including  the  question  of  compe- 
tition for  the  business  of  a  manufacturing  (or  other  large) 
establishment  on  the  line  of  the  proposed  route." 

From  the  review  on  the  merits,  as  it  appears  from  the 
record  before  us,  we  conclude  that  no  rule  of  law  affectine 
the  rights  of  petitioner  has  been  violated  to  its  prejudice. 
Relative  to  the  facts  found  by  the  superior  court,  an 
examination  of  the  bill  o£  exceptions  shows  that  compe- 
tent proof  was  made  of  all  the  facts  necessary  to  be  found, 
and  there  is  no  such  preponderance  of  proof  against  the 
findings  as  to  set  them  aside.  The  order  of  the  superior 
court  is  therefore  affirmed. 

AxmcRs,  Mount,  Dunbak,  White  and  ITadley.  JJ., 


FIDALGO   ISLAND   CANNING   CO. 


[No.  4185.      Decided  August   27,   1002.] 

Fidalqo  Island  Canning  Company  et  al.t  Respondents, 
v.  Frank  Womer  et  at,  Appellants. 

FISHERIES LOCATION    OF    POUND    NETS END   PASSAGEWAY. 

Under  Laws  1899,  p.  194,  governing  the  location  of  fishing 
appliances,  which  gives  locators  of  pound  nets  a  right  to  extend 
the  length  of  such  nets  to  2,500  feet,  but  provides  that  there 
shall  be  an  end  passageway  of  at  least  600  feet  between  all 
pound  nets,  the  owner  of  one  location  bas  no  right  to  extend 
bis  pound  net  In  the  direction  of  a  contiguous  net,  so  as  to  shut 
off  the  space  of  600  feet  prescribed  by  law  for  end  passageway, 
even  though  the  combined  length  of  the  contiguous  nets  may 
be  less  than  2,600  feet 


SAME  —  IBJTJKCTION  PLEADING  - —  CERTAINTY    OF    MIflCHlEF. 

In  an  action  by  the  owner  of  pound  net  No.  29  to  enjoin  the 
construction  of  an  extension  of  pound  net  No.  2665  so  as  to  shut 
off  the  end  passageway  of  600  feet  between  it  and  net  No.  1766, 
owned  by  a  third  party,  an  allegation  that  plaintiff  Is  informed 
and  believes  that  the  owner  of  No.  1766  will  construct  and  ope- 
rate a  trap  upon  that  location  during  the  coming  fishing  season 
does  not  show  merely  an  apprehension  of  mischief  for  which  an 
action  would  not  He,  Inasmuch  as  the  nuisance  complained  of  Is 
not  the  probable  operation  of  an  unabandoned  fishing  location, 
but  the  unlawful  encroachment  by  the  owner  of  trap  No.  2565 
upon  the  end  passageway  between  that  net  and  net  No.  1766, 
which  would  result  in  shutting  off  the  run  of  fish  to  plaintiff's 
trap. 

SAME METHOD    OF    LOCATES    TKAPB C0NSTBCCT1ON    OF     STATUTE. 

Laws  189S,  p.  197,  9  4,  provides  that  "for  the  purpose  of  de- 
termining end  passageway  a  line  shall  be  drawn  parallel  to  the 
general  direction  of  the'  shore  line  for  one-half  mile  on  either 
aide  of  a  proposed  location,  which  parallel  line  shall  Intersect 
the  outer  end  of  any  location  theretofore  made,  and  maintained 
as  by  law  provided,  and  a  new  location  shall  be  driven  at  least 
six  hundred  feet  distant  at  right  angles  from  such  base  line." 
Held,  that  the  words  "outer  end  of  any  location  theretofore 
made"  refer  to  the  end  which  Is  out  toward  the  proposed  new 
location,  and  that,  where  the  subsequent  location  Is  inshore 
from  the  prior  location,  the  line  paralleling  the  shore  line  must 
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■  Instead   01  the  outer  end  of  the 

Appeal  from  Superior  Court,  San  Jtian  County.— Hon. 
Gbobge  A.  Joinbh,  Judge.     Affirmed. 

Kerr  £  McCord,  for  appellants. 

-   Quinby,  Wells  &  Brawley,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J.— Lying  to  the  east  from  Lopez  Island,  in 
San  Juan  county,  several  pound  net  fiah  trap*  are  located 
in  the  waters  of  Puget  Sound,  nearly  on  a  line,  as  fol- 
lows: No.  1850,  owned  by  Carlisle  Canning  Co.;  Xo. 
2565,  owned  by  appellant  Frank  Womer,  and  No.  1T66, 
owned  by  Lummi  Island  Pishing  Co.  To  the  northward 
of  these  traps  is  located  No.  29,  owned  by  respondents. 
The  relative  locations  of  these  traps  are  shown  by  the  fol- 
lowing diagram: 


pu&ct     aoowo 


The  flood  tides  upon  which  the  fish  run  in  these  waters 
approach  these  traps  from  the  southeast,  and  run  in  a 
northwesterly  direction.  Trap  No.  2565  is  the  last  loca- 
tion, and  the  one  on  account  of  which  this  case  arose.    At 
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the  time  this  action  was  begun  the  appellant  was  extend- 
ing the  length  of  trap  No.  2563  until  it  encroached 
upon  the  end  passage  way  between  it  and  No.  1766.  The 
effect  of  this  was  to  cut  off  the  ran  of  fish  from  No.  29. 
The  action  was  brought  to  restrain  appellants  from  en- 
croaching on  this  end  passage  way.  From  a  decree  re- 
straining the  encroachment,  this  appeal  is  prosecuted. 

A  number  of  errors  are  alleged,  but  all  the  errors  arc 
grouped  and  argued  upon  three  assignments,  as  follows : 
(1).  That  the  complaint  and  the  findings  of  fact  do  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  (2) 
th&  findings  of  fact  made  are  against  the  preponderance 
of  the  evidence;  (3)  the  court  adopted  an  erroneous 
method  of  determining  the  end  passage  way.  The  com- 
plaint alleges  that  the  Lummi  Island  Fishing  Co.  is  the 
owner  of  location  No.  1766,  and  in  August,  1900,  redrove 
the  location  piles  as  required  by  law,  and  plaintiffs  have 
been  informed  and  believe  that  said  company  will  con- 
struct and  operate  a  trap  thereon  during  the  coming  sea- 
son.    The  complaint  further  states : 

"Thatafterwards,towit,aboutthefirstday  of  April,  1901, 
the  said  defendant  Frank  Womer,  aided  and  abetted  by  the 
defendant,  the  Carlisle  Canning  Company,  a  corporation, 
by  and  through  the  other  defendants,  the  managing  of- 
ficers of  said  corporation,  began  the  construction  of  a  fish 
trap  on  the  said  Frank  Womer's  location,  and  in  so  doing 
wrongfully  and  fraudulently  went  out  600  feet  beyond  the 
outer  end  pile  thereon  and  drove  piles  for  the  pot  and 
hearts  of  said  trap  and  are  now  engaged  in  finishing  said 
trap,  which,  when  completed  as  now  constructed,  will  ex- 
tend out  to  a  point  even  with  the  inner  end  pile  of  the 
said  Lummi  Island  Fishing  Company's  location,  and  if  not 
enjoined  from  so  doing  they  will  finish  said  construction 
and  will  hang  a  web  on  said  piles,  including  the  pot  and 
heart  now  driven,  in  which  rase  there  will  be  no  end  pas- 
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sage  between  said  trap  and  the  trap  of  the  said  Lummi 
Island  Fishing  Company  when  the  same  is  constructed." 

The  complaint  also  alleges  that  the  fish  run  upon  the 
flood  tide,  that  this  tide  flows  across  these  traps  to  the 
northwest,  and  that  the  obstruction  of  the  end  passage  way 
between  locations  1766  and  2565  will  deprive  and  cut  off 
from  plaintiff's  said  location  the  greater  portion  of  the  run 
of  fish  in  that  locality,  and  greatly  injure  plaintiff's  loca- 
tion No.  29.  The  statute  provides,  at  §  4,  Laws  1899,  p. 
197:  "There  shall  be  an  end  passage  way  of  at  least  six 
hundred  feet  .  between  all  pound  nets,     .     .     ■ 

constructed  and  placed  within  the  waters  of  Puget  Sound 
in  this,  state."  It  is  argued  by  appellant  that  because  the 
statute  provides  that  a  pound  net  may  extend  for  a  length 
of  2,500  feet,  and  since  the  plaintiff  is  not  the  owner  of 
2565  or  1766,  and  the  entire  length  of  these  two  locations 
is  lees  than  2,500,  that  therefore  plaintiff  cannot  com- 
plain when  the  entire  distance  is  closed,  because  if  the  two 
traps  were  owned  by  one  person  that  person,  under  the 
law,  might  legally  extend  his  trap  so  as  to  cover  the  whole 
space  occupied  by  these  two  traps.  While  this  is  prob- 
ably correct,  yet  the  law  provides  that  between  all  pound 
nets,  irrespective  of  the  length,  there  shall  be  an  end  pas- 
sage way  of  six  hundred  feet.  While  one  person  may  con- 
struct a  trap  2,500  feet  in  length,  yet  he  is  not  permitted 
to  construct  two  independent  traps,  no  matter  what  their 
length,  without  leaving  an  end  passage  way  between  them 
of  six  hundred  feet. 

It  is  further  argued  by  appellant  that,  because  the  re- 
spondents allege  in  their  complaint  that  plaintiffs  have 
been  informed  and  verily  believe  that  the  owners  of  No. 
1766  will  construct  and  operate  a  trap  during  the  season 
of  1901,  that  there  is  no  such  threatened  injury  as  to  war- 
rant an  injunction  in  this  case,  under  the  rule  that  "Equity 
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never  in  tor  post-*  its  extraordinary  powers  upon  a  mere 
apprehension-  of  mischief,  however  well  founded,  The  mis- 
chief imi3t  be  certain.,  and  its  approach  perilous."  Sargent 
v.  Ohio  &  Mississippi  R.  R.  Co.,  1  Handy,  52 ;  1  High, 
Injunctions,  760.  The  injury  here  complained  of  is  not 
from  the  construction  of  No.  11156,  because  that  location 
is  a  prior  location  unabandoned,  which  may  be  operated  at 
any  time,  and  which  the  owner  testified  was  to  be  oper- 
ated during  the  coming  season ;  but  the  injury  comes  from 
No.  2565,  a  subsequent  location,  which  the  complaint 
states  was  being  unlawfully  constructed  so  as  to  encroach 
upon  the  end  passage  way  of  1766,  and  that  the  appellant 
is  engaged  in  constructing  and  finishing  the  same,  and, 
unless  restrained,  will  continue  to  finish  the  same,  and 
thereby  make  plaintiff's  trap  absolutely  valueless.  If  it 
is  true  that  the  appellant  encroached  by  the  unlawful  con- 
struction of  his  trap  upon  the  end  passage  way  of  six  hun- 
dred feet  between  his  original  location,  No,  2565,  and  No. 
1766,  then,  to  the  extent  of  such  encroachment,  appellant 
was  constructing  his  trap  in  violation  of  law,  and  was  there- 
fore creating  a  nuisance  per  se.  The  nuisance  was  not 
only  threatened,  but  appellant  was  in  the  act  of  creating 
it.  Where  it  is  shown  that  such  nuisance  causes  special 
damages  to  the  plaintiff,  he  may  maintain  an  action  to 
prevent  the  same.  Morris  v.  Graham,  16  Wash.  343  (47 
Pae.  752,  58  Am.  St.  Rep.  33) ;  Carl  v.  West  Aberdeen 
Land,  etc.,  Co.,  13  Wash.  616  (43  Pac.  890).  After  a 
careful  reading  of  all  the  evidence,  we  think  the  court 
found  the  facts  in  accordance  with  the  preponderance 
thereof,  that  the  facts  sustain  the  allegations  in  the  com- 
plaint, and  that  the  complaint  is  sufficient. 

It  is  next  argued  that  the  court  adopted  an  erroneous 
method  of  determining  the  end  passage  way.  The  statute 
provides  at  §  4,  Laws  1899,  p.  107: 
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"For  the  purpose  of  determining  end  passage  way  a  line 
shall  be  drawn  parallel  to  the  general  direction  of  the  shore 
line  for  one-half  mile  on  either  side  of  a  proposed  loca- 
tion, which  parallel  line  shall  intersect  the  outer  end  of 
any  location  theretofore  made,  and  maintained  as  by  law 
provided,  and  a  new  location  shall  be  driven  at  least  sis 
hundred  feet  distant  at  right  angles  from  such  base  line." 

It  was  evidently  supposed  by  the  legislature  that  the 
first  pound  net  located  would  he  located  so  near  shore  that 
there  would  be  no  opportunity  to  locate  another  net  nearer 
shore.  In  such  event  the  application  of  the  rule  would  be 
clear  in  all  cases,  and  require  no  construction.  But  it 
was  clearly  the  intention  of  the  legislature  to  permit  nets 
to  be  located  inshore  from  other  localities,  provided  there 
was  room  enough,  but  that  in  all  cases  there  should  be  ai 
end  passage  way  of  six  hundred  feet  between  traps.  It 
could  not  have  been  meant  that  the  parallel  line  to  the 
general  direction  of  the  shore  line  should  be  drawn  through 
the  outer  end  of  the  prior  location  unless  the  proposed  loca- 
tion was  to  be  outside  of  such  prior  location.  Where  the 
subsequent  location  is  inshore  from  the  prior  location,  the 
parallel  line  must  be  drawn  through  the  inner  end  of  the 
location  theretofore  made,  so  as  to  be  distant  therefrom  the 
required  six  hundred  feet;  otherwise  locations  would  over- 
lap each  other,  and  thus  defeat  the  provision  that  there 
shall  be  an  end  passage  way  of  six  hundred  feet  between 
all  pound  net  traps.  The  words  "outer  end  of  any  location 
theretofore  made,"  as  used  in  the  statute,  must  be  held  to 
refer  to  the  end  which  is  out  towards  the  proposed  new  lo- 
cation, so  that  if  the  proposed  location  is  in  toward  shore 
from  the  prior  location  the  new  location  must  be  measured 
from  the  inshore  end  of  the  prior  location.  This  is  the 
construction  placed  upon  the  statute  by  the  lower  court, 
and  is,  we  think,  correct. 
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There  is  no  error  in  the  record,  and  the  cause  will  be 
affirmed. 

Reavis,  C.  J.,  and  White,  Andbbs,  Fullekton,  Dux- 
dab  and  Hadley,  JJ.,  concur. 


[No.   4200.     Decided  August  27,  1002.] 

II.  E.  Baldwin,  Appellant,  v.  Lincoln  County,  Respond- 
ent. 

KEOLU]E_\CE MITIGATION        OF       DAMAGES PERSONAL       I.VJURlEd  — 

UNSKILLFUL     MEDICAL     TRKATME.M'. 

In  an  action  to  recover  for  Injuries  resulting  from  defendant's 
negligence,  the  defendant  Is  entitled  to  prove.  In  mitigation  of 
damages,  that  the  plaintiff  himself  was  negligent  In  falling  to 
employ  a  competent  physician  or  surgeon  to  treat  the  injuries 
and  that  by  reason  of  Improper  treatment  snch  Injuries  were 
greatly  increased. 

HIGHWAYS  —  DEFECTS  —  ASSUMPTION    OF    BISKS. 

A  requested  instruction  that  "If  the  necessities  of  a  person's 
business  require  him  to  use  a  defective  or  dangerous  highway, 
be  may  use  it,  notwithstanding  he  knows  its  defects  and  dan- 
gers," was  properly  refused  for  the  reason  that  such  a  rule  would 
do  away  with  the  doctrine  of  assumption  of  obvious  risks. 


-onscuniTT  —  application    by    joey    of    law    to 

FACTS. 

The  court  charged  the  jury  as  follows:  "The  jury  will  dis- 
regard all  statements  of  the  law  made  by  the  court  which  in 
their  Judgment,  considering  the  facts,  are  not  predicated  upon 
the  evidence;  such  statements  are  Intended  to  be  abstract  propo- 
sitions of  law,  applicable  only,  and  to  be  applied,  to  tbe  facts 
found,  and  not  as  assuming  any  fact  to  be  proven,  or  as  in  any 
manner  directing  your  Judgment  upon  the  facts.  Ton  will  con- 
sider the  Instructions  of  the  court  together.  It  is  not  the  province 
of  the  court  to  urge  or  make  prominent  any  fact  of  this  case, 
but  to  state  tbe  law  applicable  to  the  theory  of  either  party." 
Held,  that  such  charge,  while  open  to  the  criticism  of  seeming 
to  authorize  the  jury  to  pass  upon  the  applicability  of  the  in- 
structions to  the  facts,  did  not  constitute  reversible  error,  since 
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it  must  have  been  apparent  to  the  jury  from  the  whole  context 
that  the  court  desired  to  impress  them  with  the  idea  that  it  was 
not  assuming  any  fact  as  proven  or  directing  their  judgment 
on  the  facts,  but  was  stating  the  law  applicable  to  the  theories 
of  both  parties,  and  that  when  they  found  the  facta  they  should 
apply  the  law  applicable  thereto,  disregarding  the  statement  of 
the  law  not  applicable  to  the  facts  found. 

Appeal  from  Superior  Court,  Lincoln  County.- — Hon. 
Stephen  J.  Chadwick,  Judge.    Affirmed. 

Crow  &  Williams  and  Myers  &  Warren,  for  appellant, 
N.  T.  Caion,  Prosecuting  Attorney,  and  Martin  £  Grant, 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Action  to  recover  damages  for  personal 
injuries  sustained  by  reason  of  an  alleged  defective  bridge 
on  a  public  highway  owned  and  maintained  by  respond- 
ent. In  the  complaint  it  is  alleged  that  the  bridge  and 
highway  were  dangerous  and  defective,  in  that  the  plank- 
ing and  timbers  were  of  insufficient  strength,  were  worn 
and  decayed,  the  flooring  covering  said  bridge  was  not 
nailed  or  fastened  to  the  supports,  and  the  earth  ap- 
proach to  said  bridge  was  worn  so  that  the  flooring  on 
the  bridge  was  more  than  four  inches  higher  than  sudi 
earth  approach ;  that  appellant,  by  reason  of  the  defective 
and  dangerous  condition  of  the  bridge  and  earth  approach, 
suffered  severe  and  permanent  injuries.  The  bridge  in 
question  was  about  sixteen  feet  wide  by  twelve  feet  long, 
across  a  depression  about  three  feet  deep.  Appellant 
and  one  Ellis  were  engaged  in  moving  a  large  threshing 
machine,  about  nine  feet  wide,  weighing  about  nine  thous- 
and pounds,  drawn  by  six  horses,  across  the  bridge  when 
the  injury  occurred.  Appellant  was  walking  on  the 
bridge,  by  the  side  of  the  threshing  machine.     About  mid- 
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way  thereof,  when  the  rear  wheels  came  to  the  planking, 
the  weight  of  the  machine  rising  on  the  bridge  caused  the 
flooring  thereof  to  "buckle  up"  and  slide  forward,  catch- 
ing appellant's  right  leg  about  the  ankle,  breaking  the 
bones. 

The  defendant,  for  answer  to  the  complaint,  denied 
(he  allegations  of  negligence  on  its  part,  and,  by  way  of 
affirmative  defense,  pleaded  contributory  negligence  on 
the  part  of  the  plaintiff.  The  reply  denied  the  affirmative 
defense.  Upon  a  trial  of  the  cause  the  jury  returned  a 
verdict  for  the  defendant  From  a  judgment  on  the 
verdict,  plaintiff  appeals. 

Three  alleged  errors  are  relied  on  for  a  reversal.  The 
first  is  that  the  trial  court  permitted  respondent's  wit- 
ness Dr.  Whitney  to  answer  the  following  question : 

"Q.  I  will  ask  if,  after  being  injured  in  a  condition 
I  have  described  to  you,  if  pasteboard  splints  placed  there 
for  the  purpose  of  holding  it  in  place  would  be  a  proper 
treatment  of  it?" 

Dr.  Whitney  was  called  as  an  expert  witness  by  the 
defendant  in  the  court  below  for  the  purpose  of  showing 
unskillful  treatment  of  the  injury.  The  question  re- 
ferred to  the  splints  used  by  the  plaintiff's  physician 
wheal  treatment  was  first  applied  to  the  broken  limb.  Re- 
spondent throughout  the  trial  attempted  to  show  that  the 
person  to  whom  appellant  went  for  treatment  was  not  a 
licensed  practicing  physician  or  surgeon,  and  that  the 
plaintiff  knew  this  fact,  and  that  the  medical  treatment 
received  by  appellant  was  unskillful,  and  that  the  injury 
resulting  to  appellant  was  therefore  greater  than  it  other- 
wise would  have  been.  The  appellant  was  asked  by  re- 
spondent on  cross  examination  the  following  questions: 

"Q.  What  doctor  did  von  sav  treated  von  first  in 
Reardon?     A.     Dr.   Lindley.     Q.'     Was  Mr.   Lindley.  a 
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doctor  (  A.  I  could  not  say.  I  never  had  a  doctor 
before.  Q.  You  don't  know  whether  he  was  a  doctor 
or  not  \    A.  No." 

Respondent  concedes  in  his  brief  that  the  appellant 
upon  receiving  his  injuries  was  bound  to  obtain  timely 
medical  assistance,  in  order  to  reduce  the  damages  Buf- 
fered as  much  as  possible,  and  that  it  was  his  duty  to 
sec  that  his  injuries  were  attended  to  with  dispatch,  and 
to  seek  the  nearest  competent  physician.  The  injured 
party,  having  used  ordinary  care  in  this  regard,  cannot  be 
held  to  assume  the  liability  of  improper  treatment.  Bench, 
Contributory  Negligence  (3d  ed.),  §407.  The  converse 
of  the  rule  must  maintain,  also, — that  if  the  injured  party 
was  negligent  in  the  employment  of  a  competent  phys- 
ician, or  employed  some  person  whom  he  knew  to  be  in- 
competent, when  competent  physicians  were  accessible, 
and  improper  treatment  was  resorted  to,  and  the  injuries 
thereby  greatly  increased,  these  facts  may  be  shown  in 
mitigation  of  damages.  These  facts  were  facts  to  be  de- 
lerniined  by  the  jury  from  the  evidence.  The  trial  court 
upon  this  question  very  properly,  we  think,  instructed  the 
jury  as  follows: 

"It  is  the  duty  of  the  person  who  has  sustained  per- 
sonal injuries  for  which  another  is  liable,  to  secure  time- 
ly medical  or  surgical  aid,  in  order  to  reduce  the  liabil- 
ity of  the  party  causing  the  injury.  In  selecting  a  phys- 
ician he  is  only  charged  to  use  ordinary  care  and  judg- 
ment. If  plaintiff  used  ordinary  rare  and  judgment 
in  selecting  a  physician,  considering  the  circum- 
stances of  the  case,  the  liability  of  defendant  would  not 
lw>  changed,  if  yon  find  the  county  is  liable;  nor  would  the 
amount  r>f  recovery  lx>  reduced,  even  though  you  should 
find  the  physician  did  not  perform  his  work  skillfully. 

In  view  of  the  fact  that  plaintiff  testified  that  he  did 
not  know  whether  ov  nut  the  person  he  employed  was  a 
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physician,  we  think  the  court  properly  permitted  the 
question. 

The  next  error  claimed  is  the  refusal  of  the  court  to 
give  to  the  jury  an  instruction  requested  by  appellant, 
as  follows: 

"Knowledge  by  a  person  of  a  defective  or  dangerous 
condition  of  a  public  highway,  and  the  use  of  it  notwith- 
standing such  knowledge,  are  not  of  themselves  negli- 
gence. If  the  necessities  of  a  person's  business  require 
him  to  use  a  defective  or  dangerous  highway,  he  may  use 
it,  notwithstanding  he  knows  its  defects  and  dangers. 
Sueh.  knowledge  requires  an  increased  caution  and  dili- 
gence to  avoid  injury.  In  other  words,  although  a  per- 
son is  required  to  exercise  only  ordinary  care  and  pru- 
dence, yet  such  care  and  prudence  must  be  commensurate 
with  the t necessities  of  the  case,  and  maintain  a  constant 
level  with  the  dangers  of  the  situation." 

The  first  and  last  parts  of  this  instruction  may  state  a 
correct  abstract  principle  of  law,  but  we  cannot  accede 
to  the  view  that,  "if  the  necessities  of  a  person's  business 
require  him  to  use  a  defective  or  dangerous  highway  he 
may  use  it  notwithstanding  its  defects  and  dangers."  It 
certainly  cannot  be  claimed  that  where  a  bridge  across  a 
stream  is  absolutely  and  notoriously  dangerous,  and  where 
people  are  forbidden  to  travel  thereon,  and  the  necessi- 
ties of  one's  business  require  him  to  cross  such  a  struc- 
ture in  the  face  of  imminent  danger,  and  he  does  so,  and 
is  injured,  that  he  has  not  asBiimed  the  risk.  Such  a  rule 
does  away  with  the  doctrine  of  assumed  risk.  There 
must  be  some  place  where  life  and  limb  shall  be  regarded 
above  the  necessities  of  business,  and  where  a.  person  may 
not  encounter  a  known  and  obvious  danger  except  at  his 
own  risk.  With  this  clause  in  the  requested  instruction, 
it  was  not  error  for  the  court  to  refuse  to  give  it.  The 
court  fully  covered  all  the  other  features  of  the  instruc- 
tion requested  by  instructions  which  were  given. 

3»—  29  Wash. 
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The  court  gave  the  following  instruction : 

"The  jury  will  disregard  all  statements  of  the  law 
made  by  the  court  which  in  their  judgment,  considering 
ihe  facte,  are  not  predicated  upon  the  evidence;  such 
statements  are  intended  to  be  abstract  propositions  of 
law,  applicable  only,  and  to  be  applied,  to  the  facta  found, 
and  not  as  assuming  any  fact  to  be  proven,  or  as  in  any 
manner  directing  your  judgment  upon  the  facts.  You  will 
consider  the  instructions  of  the  court  together.  It  is  not 
the  province  of  the  court  to  urge  or  make  prominent  any 
fact  of  this  case,  but  to  state  the  law  applicable  to  the 
theory  of  either  party." 

It  is  argued  by  appellant  that  this  instruction  author- 
ized the  jury  to  disregard  any  instruction  given  by  the 
court,  and  to  pass  upon  the  applicability  of  the  instruc- 
tions to  the  facts.  While  the  instruction,  when  construed 
literally,  is  subject  to  this  criticism,  yet  we  think,  from 
the  whole  context,  it  waa  not  the  intention  of  the  learned 
trial  judge  to  authorize  the  jury  to  disregard  any  state 
m en  t  of  the  law  which  had  been  made,  and  which  waa 
applicable  to  the  facts  found.  The  instruction  cannot 
fairly  be  so  construed.  But  it  was  the  intention  of  the 
court  to  tell  the  jury  that  when  they  found  the  facts  they 
should  apply  the  law  applicable  thereto,  and  disregard  the 
law  not  applicable.  The  central  idea  of  the  court,  no 
doubt,  was  to  impress  the  jury  that  the  court  was  not 
assuming  any  fact  to  be  proven,  or  in  any  manner  to  direct 
their  judgment  upon  the  facte,  but  was  stating  the  law 
applicable  to  both  parties.  This  must  certainly  have  been 
the  impression  upon  the  jury,  and  therefore  could  not 
have  been  prejudicial.  While  we  do  not  desire  to  be  un- 
derstood as  approving  the  instruction  as  a  model  to  be 
followed  hereafter,  we  think  it  did  not  constitute  re- 
versible error. 

The  cause  will  therefore  be  affirmed. 

Reavis,  C.  J.,  and  White,  Dunbar,  Fdllertoit  and 
Hadley,  J.T.,  concur. 


[No.  4197.     Decided  August  28,  1902.] 

City  of  Seattle,,  Respondent,  v.  Lester  Turner  et  al., 
Respondents,  Mrs.  G.  E.  Hall,  Appellant. 

All ."NlCirAI.    COBPORATIONS — PUBLIC     IMPROVEMENTS — DUTY    TO    PROVIDE 

FUND  FOB  PROTECTION  or  LABOBEBS — right  op  LIEN. 

Where  the  Improvement  of  a  street  was  done  under  the  direc- 
tion and  control  of  the  hoard  of  public  works  o(  the  city,  pur- 
suant to  a  charter  provision  requiring  thirty  per  cent,  of  the 
amount  due  the  contractor  on  estimates  should  be  retained  to 
secure  laborers  for  work  thereon,  and  under  an  ordinance 
authorizing  the  Improvement  to  be  made  by  a  private  Individual 
at  hie  own  expense,  but  that  It  be  awarded  the  lowest  bidder 
in  conformity  with  plans  approved  by  the  city,  the  bids  to  be 
opened  In  behalf  of  said  Individual  and  of  the  city,  the  mere 
fact  that  the  abutting  owner  was  to  pay  the  cost  thereof,  with 
the  exception  of  one  block  owned  by  the  city,  for  which  It  was 
to  pay  a  proportionate  share,  would  not  excuse  the  city  from 
providing  such  30  per  cent,  fund  for  the  benefit  of  laborers; 
and  one  who  performed  labor  thereon  and  filed  a  claim  of  lien 
against  the  city  for  an  unpaid  balance  due  would  have  a  Hen 
upon  the  amount  due  front  the  city  for  its  proportionate  part 
of  the  cost,  when  the  city  had  not  provided  a  30  per  cent 
fund  for  the  purpose  of  meeting  such  obligations. 

ACTION-       TO      SETTLE      CONFLICTING       CLAIMS JUDGMENT      DETERMINING 

bights  OF  PASTIES. 

Although  Bal.  Code,  S§4843 -4845,  which  provide  for  the  set- 
tlement of  conflicting  claims  to  property,  make  no  provision 
for  any  Judgment  or  any  right,  beyond  asserting  a  claim  to  or 
lien  upon  property,  money,  or  funds,  yet  such  sections  are  but 
supplemental  to  the  laws  relative  to  procedure  In  courts  of 
record,  and  the  court  may  In  such  proceeding  award  Judgment 
In  favor  of  one  defendant  against  any  or  all  of  the  others,  under 
Bal.  Code,  J  4840,  which  authorizes  the  court  to  determine  any 
controversy  between  parties  before  it,  when  It  can  be  done  with- 
out prejudice  to  the  rights  of  others. 

EVIDENCE JUDICIAL  NOTICE. 

In  an  action  to  determine  conflicting  claims  to  a  city  war- 
rant due  for  the  improvement  of  a  street,  to  which  one  of  the 
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parties  seta  up  a  claim  of  lien  by  virtue  of  the  charter  and 
ordinances  of  the  city,  the  court  will  take  judicial  notice  of  the 

provisions  of  the  charter  In  determining  the   admissibility  ol 
offered  evidence. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  K.  Bell,  Judge.    Reversed. 

William.  Martin,  for  appellant. 
Roberts  £  Leehey,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  city  charter  of  the  city  of  Seattle  rel- 
ative to  the  improvement  of  streets  provides  t 

"Sec.  14.  All  public  improvements  to  be  made  by  con- 
tract shall  be  let  to  the  lowest  bidder  therefor.  Before 
awarding  any  such  contract  the  board  of  public  works  aball 
cause  to  be  published  in  the  official  newspaper  of  the  city 
a  notice,  for  at  lea3t  ten  days  before  the  letting  of  such 
contract  inviting  sealed  proposals  for  such  work,  the  plans 
and  specifications  whereof  must,  at  the  time  of  the  publi- 
cation of  such  notice,  be  on  file  in  the  office  of  the  secretary 
of  the  board,  subject  to  public  inspection.  Such  notice 
shall  state  generally  the  work  to  be  done,  and  shall  call  for 
pro]>osals  for  doing  the  same,  sealed  and  filed  with  the  sec- 
retary on  or  before  the  day  and  hour  named  therein.  All 
bids  shall  be  accompanied  by  a  certified  check  payable  t<> 
i  he  order  of  the  city  comptroller  for  a  sum  not  less  than 
five  |>cr  cent,  of  the  amount  of  the  bid,  and  no  bid  shall  lie 
considered  unless  accompanied  by  such  check. 

"Sec.  15.  At  the  time  and  place  named,  such  bids  shall 
lie  publicly  opened  and  read ;  no  bid  shall  be  rejected  for 
informality;  but  shall  be  received  if  it  can  be  understood 
what  is  meant  thereby.  The  board  shall  proceed  to  deter- 
mine the  lowest  bidder  and  may  let  such  contract  to  such 
bidder,  <>r  if  in  their  opinion  all  bids  are  too  high,  they 
may  reject  all  of  them,  and  read  vert  isc,  and  in  such  case  all 
checks  shall  bo  returned  to  the  bidders,  but  if  such  contract 
lie  let,  then  and  in  such  ease  all  checks  shall  be  returned  to 


Aug.  1902.]  Opinion  of  the  Court— White,  J. 

the  bidders  except  that  of  the  successful  bidder,  which 
shall  be  retained  until  a  contract  be  entered  into  for  making 
such  improvement  between  the  bidder  and  the  city  in  ac- 
cordance with  such  bid.  If  the  said  bidder  fails  to  enter 
into  such  contract  in  accordance  with  his  bid  within  ten 
days,  from  the  date  at  which  he  is  notified  that  he  is  the 
successful  bidder,  the  said  check  and  the  amount  thereof 
shall  be  forfeited  to  the  city,  and  the  secretary  shall  deliver 
said  check  to  the  city  comptroller,  who  shall  draw  said 
amount  and  pay  the  same  into  the  city  treasury,  to  the 
credit  of  the  "local  improvement  fund,"  and  the  board 
shall  readvertise  for  proposals  for  such  work.  Neither  the 
board  nor  the  city  council  shall  have  power  to  remit  such 
forfeiture. 

"Sec.  16.  In  letting  all  contracts  for  public  improve- 
ments the  board  shall  provide  therein  that  at  least  thirty 
jx?r  cent,  of  the  amount  due  the  contractor  on  estimates 
shall  be  retained  to  secure  the  payment  of  laborers  who 
have  performed  work  thereon,  and  material  men  who  hare 
furnished  materials  therefor,  and  such  laborers  and  mater- 
ial men  shall  for  thirty  days  after  the  work  has  been  com- 
pleted have  a  lien  on  such  thirty  per  cent,  so  reserved 
for  labor  done  and  materials  furnished,  which  lien  shall  be 
senior  to  all  other  liens,  whether  by  judgment,  attach- 
ment or  contract,  and  no  improvement  shall  be  deemed 
completed  until  the  board  shall  have  filed  with  the  city 
clerk  a  statement  signed  by  a  majority  of  them  declaring 
the  same  to  have  been  completed.  The  city  council  shall 
by  ordinance  prescribe  suitable  means  and  remedies  for 
the  preservation  and  enforcement  of  the  liens  provided  for 
in  this  section."    §§  14,  15,  16,  art.  8,  Seattle  Charter. 

The  city  council  of  Seattle  on  November  13,  1S9E), 
passed  an  ordinance  granting  to  Lester  Turner  authority 
and  permission  to  improve  a  portion  of  a  certain  street 
Sections  1  and  2  of  this  ordinance  were  as  follows : 

"Section  1.  That  there  is  hereby  granted  to  Lester 
Turner  the  right,  privilege  and  authority,  at  his  own  proper 
cost  and  expense,  and  not  otherwise,  to  improve,  by  grad- 
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ing  and  eidewalking,  Eleventh  avenue  throughout  the  Lin- 
coln Pontius'  Addition  to  the  city  of  Seattle. 

"Sec.  2.  That  the  city  of  Seattle  shall  pot  be  respon- 
sible for,  nor  pay  any  part  of  the  cost  or  expense  of  said 
improvement  except  that  which  may  be  the  reasonable  and 
proportionate  cost  of  improving  that  part  of  said  avenue 
opposite  block  No.  twenty-four  (24)  in  said  addition,  said 
block  being  the  site  of  the  Columbia  School,  and  the  whole 
of  the  cost  and  expense  other  than  said  proportion  shall 
be  borne  by  the  said  Lester  Turner.  This  improvement  shall 
be  made  in  conformity  with  plans  prepared  and  duly  ap- 
proved by  the  board  of  public  works,  and  awarded  to  the 
lowest  bidder  giving  proper  bonds,  said  bids  to  be  opened 
in  behalf  of  said  Lester  Turner  and  the  city  of  Seattle 
by  the  board  of  public  works.  Said  work  shall  be  prose- 
cuted under  the  supervision  and  inspection  of  the  city  en- 
gineer and  the  cost  of  enginering  and  of  incidental  ex- 
penses to  be  paid  into  the  city  treasury  by  said  Lester  Tur- 
ner." 

The  board  of  public  works,  after  publication  of  the  no- 
tice required  by  the  city  charter,  and  in  pursuance  of  the 
said  ordinance  and  the  sections  of  the  charter  cited,  let 
the  contract  for  the  improvement  of  the  street  to  the  re- 
spondent Steele.  The  respondent  Steele  and  the  appellant 
Hall  then  entered  into  the  following  contract : 

"This  agreement  made  and  entered  into  this  eighteenth 
day  of  January,  1900,  by  and  between  Mrs.  Gr.  E  Hall  of 
the  city  of  Seattle,  state  of  Washington,  the  party  of  the 
first  part,  and  A.  J.  Steele  of  the  same  place,  the  party  of 
the  second  part,  witneaseth,  that  whereas  the  said  Steele  has 
been  awarded  the  contract  for  certain  grading  on  Eleventh 
Ave,  North  by  the  Seattle  board  of  public  works.  Now 
therefore  Mrs.  Hall  agrees  to  do  said  grading,  to  leave  the 
parking  and  grade  completed,  to  leave  the  area  for  sidewalk 
and  glitter  so  there  shall  not  be  over  two  inches  of  work. 
Said  work  to  be  done  according  to  the  specifications  of  the 
city  engineer  and  his  estimates  of  work  to  be  accepted,  foi 
the  sum  of  nineteen  cents  per  cubic  yard  of  dirt  moved. 
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Work  to  be  begun  J  any.  22d  and  completed  before  March 
first,  1900.  A  penalty  of  ten  dollars  per  day  to  be  de- 
ducted from  contract  for  each  day's  delay  after  March  first. 
Mrs.  Hall  agrees  to  furnish  sixty  days  work  of  her  own 
teams  on  this  work  and  no  payment  shall  be  made  for  said 
teams  until  it  shall  appear  that  this  work  will  be  satisfac- 
torily completed,  it  being  the  intention  that  the  earnings 
of  said  teams  shall  be  held  as  a  guarantee  for  the  prompt 
and  faithful  performance  of  this  contract.  The  said  Steele 
shall  himself  on  the  last  day  of  each  month  pay  all  men 
employed  by  Mrs.  Hall  and  all  teams  employed  by  her 
except  her  own.  After  said  payments  have  been  made  and 
this  contract  has  been  fulfilled  and  grading  accepted  and 
estimated  by  city  engineer  balance  remaining  shall  be  paid 
to  Mrs.  Hall." 

The  improvement  was  completed  on  the  11th  day  of 
June,  1900,  and  the  board  of  public  works  filed  with  the 
comptroller  of  the  city  a  certificate  showing  the  completion 
of  the  improvements,  and  acceptance  thereof.  On  the  10th 
of  July,  1900,  the  appellant  filed  with  the  city  comptroller 
the  following  notice : 

"Notice  of  Claim  of  Lien. 
Mrs.  G.  E.  Hall,  Claimant,  vs.  The  City  of  Seattle.     No- 
tice of  Claim  of  Lien  for  grading  Eleventh  Avenue 
North. 

To  the  Honorable  Mayor  of  *the  city  of  Seattle  and 
Frank  H.  Paul,  City  Comptroller :— r 

You  and  each  of  you  are  hereby  notified  that  the  said 
Mrs.  G.  E.  Hall  claims  a  balance  due  her  for  grading 
Eleventh  Avenue  North  of  five  hundred  and  seventeen  dol- 
lars and  sixty-nine  cents  npon  the  following  itemized  ae 
count: 

5,251  cubic  yards  at  19c  per  yard $    997.69 

2,032  cubic  yards  at  50e  per  yard  (hard  pan)  .  .    1.016.00 

Grubbing  and  team  work,  and  extra  work 149.00 

$2,162.69 
Received  on  the  above  account  from  A.  J.  Steele 

(contractor)    ■    1.645.00 

$517.69 
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Leaving  a  balance  of  $51t.C!)  duo  her  for  work  and  labor 
furnished  in  grading  Eleventh  Avenue  North,  in  the  city 
of  Seattle.  Mrs.  G.  E.  Hai.i.,  Claimant 

State  of  Washington,  County  of  King,  ss. 

Mrs.  O.  E.  Hall,  being  first  duly  sworn,  says:  That 
she  ia  the  claimant  herein  named ;  that  she  has  heard  the 
foregoing  claim  read,  knows  the  contents  thereof,  and  be- 
lieves the  same  to  be  just.  Mrs.  G.  E.  Hall. 

Subscribed  and  sworn  to  before  ine  this  10th  day  of 
July,  A.  D.  1000. 

(Notarial  Seal.)  Alston  Hole. 

Notary  Public  in  and  for  the  State  of  Washington,  resid- 
ing at  Seattle,  Wash." 

In  1890,  in  relation  to  conflicting  claims  to  property, 
the  legislature  provided: 

"Section  1.  Any  one  having  in  his  possession,  or  under 
his  control,  any  property  or  money,  or  being  indebted, 
where  more  than  one  person  claims  to  be  the  owner  of, 
entitled  to,  interested  in,  or  to  have  a  lien  on,  such  prop- 
erty, money  or  indebtedness,  or  any  part  thereof,  may 
commence  an  action  in  the  superior  court  against  all  or 
any  of  such  persons,  and  have  their  rights,  claims,  inter- 
est or  liens  adjudged,  determined  and  adjusted  in  such 
action. 

"Sec.  2.  In  all  actions  commenced  under  the  preceding 
section,  tbe  plaintiff  may  disclaim  any  interest  in  the 
money,  property  or  indebtedness,  and  deposit  with  the 
clerk  of  the  court  the  full  amount  of  such  money  or  indebt- 
edness, or  other  property,  and  he  shall  not  be  liable  for  any 
costs  accruing  in  said  action.  And  the  clerks  of  the  various 
courts  shall  receive  and  file  such  complaint,  and  all  other 
officers  shall  execute  the  necessary  processes  to  carry  out 
tbe  purposes  of  this  act,  free  from  all  charge  to  said  plaint- 
iff, and  the  court,  in  its  discretion,  shall  determine  the 
liability  for  costs  of  the  action. 

"Sec.  3.  Either  of  the  defendants  may  set  up  or  show 
any  claim  or  Hen  he  may  have  to  Bitch  property,  money  or 
indebtedness,  or  any  part  thereof,  and  the  superior  right, 
title,  or  lion,  whether  legal  or  equitable,  shall  prevail.    The 
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court,  or  judge  thereof,  may  make  all  necessary  orders, 
during  the  pendency  of  said  action,  for  the  preservation 
and  protection  of  the  rights,  interests,  or'  liens  of  the  sev- 
eral parties."  Laws  1S90,  p.  93 ;  §§  4843-4845,  Bal.  Code, 
On  the  16th  of  February,  1901,  the  eity  of  Seattle,  as 
plaintiff,  brought  an  action  in  the  superior  court  of  King 
county  against  A.  J.  Steele  and  Lester  Turner  and  Mrs. 
G.  K  Hall,  as  defendants,  to  determine  who  was  entitled 
to  a  ■warrant  issued  by  the  city  on  the  general  fund  of 
the  city  in  the  name  of  Lester  Turner  for  $478.40.  This 
warrant  was  for  the  proportion  of  the  cost  of  the  improve- 
ment of  said  street  opposite  block  24  which  the  city  was  to 
pay  under  the  contract  let  by  the  board  of  public  works  to 
the  respondent  Steele.  In  its  complaint  the  city  pleaded 
the  passage  of  said  ordinance  and  its  terms,  and  that  in 
pursuance  of  the  same  the  contract  was  let  to  Steele,  the 
acceptance  by  the  board  of  public  works  of  the  work,  and 
that  the  proportion  of  the  cost  of  block  24  was  $478.40, 
and  the  warrant  was  issued  on  the  general  fund  in  that 
amount  in  the  name  of  Lester  Turner  in  payment  of  said 
cost ;  that  on  the  10th  of  July,  1900,  the  appellant  Hall 
filed  with  the  city  comptroller  a  notice  for  balance  due  her 
for  work  and  labor  performed  in  grading  Seventh  avenue 
in  the  sum  of  $517.69;  and  that  she  claimed  the  entire 
amount  of  the  Turner  warrant.  The  complaint  further 
alleged  that  Steele,  Turner,  and  Hall  claimed  an  interest 
in  the  warrant;  that  plaintiff  was  ignorant  of  the  respect- 
ive rights  of  the  claimants;  and  that  the  plaintiff  had  no 
claim  on  the  warrant,  and  deposited  the  warrant  in  court, 
to  be  distributed  between  the  persons  the  court  should  di- 
rect. The  prayer  was  that  the  defendants  be  required  to 
interplead  together  concerning  their  claims  to  the  said  war- 
rant issued  to  Lester  Turner  for  said  sum  of  $478.40, 
that  upon  delivering  the  said  warrant  to  the  clerk  of  the 
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court  the  plaintiff  be  discharged  from  all  liability  to  the 
said  defendants  in  relation  thereto,  and  that  plaintiff's 
costs  be  paid  out  of  said  deposit.  The  appellant  Hall  filed 
her  answer  and  cross  complaint.  She  admitted  all  die 
allegations  of  the  complaint,  except  that  she  claimed  the 
grade  was  changed  and  modified  by  the  board  of  public 
works  after  the  original  contract  was  entered  into,  and,  as 
changed,  was  completed  and  accepted  as  the  city  had  al- 
leged in  its  complaint.  She  denied  any  knowledge  as  to 
the  claim  of  Steele  and  Turner  to  the  warrant  For  a 
cross  complaint  Bhe  set  forth  the  same  facts  that  the  city  set 
forth,  except  she  further  alleged  a  modification  of  the  con- 
tract, the  completion  of  the  same  as  modified,  and  the  ac- 
ceptance of  the  same  by  the  city.  She  pleaded  that  she 
entered  into  a  subcontract  with  Steele  to  do  the  work,  and 
the  substance  of  the  contract.  She  alleged  that  she  did  the 
work  on  the  street  set  out  in  the  lien  notice  above  men- 
tioned, and  she  claimed  a  balance  of  $517.69  for  this  work. 
There  were  some  immaterial  allegations  as  to  how  the  board 
of  public  works  was  induced  to  change  the  grade.  She 
set  forth  the  filing  of  the  lieu  notice  with  the  comp- 
troller. She  further  alleged  that  under  and  by  virtue  of 
the  laws  of  the  state  of  Washington,  the  charter  and  ordi- 
nance of  the  city  of  Seattle,  she  claimed  a  lien  upon  said 
warrant  for  her  work  and  labor  and  services  in  grading 
and  improving  said  street,  and  prayed  for  judgment 
against  the  defendants  A.  J.  Steele  and  Lester  Turner,  and 
each  of  them,  for  the  sum  of  $517.69,  together  with  her 
costs  and  disbursements,  etc.,  and  that  Lester  Turner  be 
required  to  indorse  said  warrant,  and  that  the  same  might 
be  delivered  to  this  defendant,  and  the  amount  thereof  he 
applied  upon  the  payment  of  her  said  claim  of  $517.69, 
and  that  she  be  decreed  to  have  a  prior,  valid,  and  subsist- 
ing lien  upon  said  warrant  and  fund,  and  to  be  entitled 
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to  receive  said  warrant;  that  she  have  such  other  and  fur- 
ther relief  in  the  premises  as  might  appear  just  and  equit- 
able. 

The  respondent  Steele  answered  the  complaint  of  the 
city  and  the  cross  complaint  of  the  appellant,  and  dis- 
claimed any  interest  in  the  warrant,  and  alleged  the  war- 
rant should  be  delivered  to  Turner.  He  denied  that 
there  was  any  sum  whatever  due  the  appellant,  and  de- 
nied that  the  Hen  notice  wa8  filed  within  the  time  re- 
quired by  law.  He  pleaded  affirmatively  the  contract  en- 
tered into  between  himself  and  the  appellant,  hereinbefore 
set  out,  his  agreement  with  the  city  to  do  the  work,  that 
the  city  modified  the  plans  as  it  had  a  right  to  do  under  his 
agreement  with  the  city;  pleaded  that  he  had  over  paid 
the  appellant  in  the  sum  of  $278.70  for  the  work  she  did, 
and  that  nothing  was  due  her.  He  claimed  also  that  appel- 
lant in  certain  particulars  failed  to  keep  her  contract,  and 
claimed  damages  therefor  in  a  sum  exceeding  the  appel- 
lant's demand.  The  answer  of  the  respondent  Turner  was 
substantially  that  of  Steele,  except  that  he  claimed  the 
warrant,  and  prayed  for  the  delivery  of  it  to  him.  The 
appellant  Hall  filed  a  reply  to  the  answer  and  cross  com- 
plaint of  the  defendant  Steele  and  the  answer  and  cross 
complaint  of  the  defendant  Turner,  denying  that  she 
was  overpaid,  and  the  damages  alleged,  and  putting  in 
issue  the  matter  pleaded  by  the  respondent. 

When  the  case  was  called  for  trial,  a  jury  was  impan- 
eled. The  appellant  called  the  respondent  A.  J.  Steele 
as  a  witness,  and  proceeded  to  interrogate  him.  The  re- 
spondent objected  to  the  introduction  of  any  testimony  on 
behalf  of  the  appellant  for  the  reason  that  her  petition 
stated  no  cause  of  action  against  the  respondents,  and 
stated  no  grounds  for  relief  on  behalf  of  the  appellant.  The 
court  allowed  the  pleadings  irf  the  appellant  to  be  amended 
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so  as  to  show  that  the  board  of  public  works  accepted  said 
work  on  the  11th  of  June,  1000,  in  place  of  the  9th  of 
June,  1900.  During  tlio  argument  on  tho  admission  of 
testimony  the  court  excused  the  jury  from  the  further 
consideration  of  the  ease  on  the  ground  that  the  proceedings 
were  in  equity,  and  tlmt  the  verdict  of  the  jury  would  be 
merely  advisory.  The  court  then  held  that  no  evidence 
was  admissible  on  tho  part  of  llie  appellant,  because  under 
the  ordinance  Lester  Turner  was  to  make  the  improve- 
ment at  his  own  cost,  and  that  the  warrant  drawn  by  die 
city  was  simply  the  obligation  of  the  city  for  its  proportion- 
ate share  of  the  work  for  the  school  block,  and  that  there 
was  no  obligation  on  tho  part  of  tho  city,  under  the  ordi- 
nance authorizing  the  work,  to  retain  thirty  per  cent,  of  the 
amount  duo  the  contractor  on  estimates  under  §  16  of  the 
city  charter.  An  exception  was  taken  to  this  ruling.  The 
appellant  also  offered  in  evidence  the  certificate  of  the 
bcunl  of  public  works  filed  on  the  11th  of  June,  1900, 
accepting  the  work;  a  special  notice,  of  date  of  January  2, 
l!t00,  in  words  following: 

"To  Intending  Bidders  on  Eleventh  Avenue  North  Im- 
provement : 

January  2d,  1900. 
"Payments  for  the  above  work  will  he  made  in  cash, 
u [Km  presentation  of  estimates  made  by  the  city  engi- 
necr,  at  the  same  times  for  estimates  and  payments  and 
subject  to  the  same  conditions  relating  to  the  30  per  cent. 
reserve,  as  is  required  in  the  case  of  ordinary  city  con- 
tracts. Lester  Torneb, 

By  John  Davis  &  Co.,  709  Second  Ave.  ;"— 
to  this  was  attached  an  estimate  of  clearing,  earth  work, 
solid  rook,  sidewalks,  etc.,  the  notice  as  published  to  con- 
tractors by  the  board  of  public  works;  and  the  lien  notice 
of  ap]H?llatit,  hereinbefore  set  out.  These  were  excluded 
under  the  objection  of  the  respondent,  that  the  answer  and 
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croes  complaint  of  appellant  did  not  state  an;  grounds 
for  relief.  Exceptions  were  duly  taken  and  noted.  The 
refusal  of  the  court  to  allow  appellant  to  introduce  any 
evidence  is  assigned  as  error.  The  respondents  then  moved 
the  court  for  a  judgment  awarding  the  warrant  in  question 
to  Lester  Turner.  This  motion  was  granted,  and  costs 
awarded  against  appellant.  The  entry  of  this  judgment 
was  also  assigned  as  error. 

We  think  the  court  erred  in  refusing  to  allow  the  appel- 
lant to  introduce  testimony  in  support  of  the  allegations  of 
her  answer  and  cross  complaint.  The  work  contracted  to 
be  done  by  the  respondent  Steele  was  for  a  public  improve- 
ment, and  the  work  was  done  under  the  direction  and  con- 
trol of  the  board  of  public  works  of  the  city  of  Seattle, 
and  the  contract  was  let  by  the  city  authorities  as  provided 
by  the  city  charter,  just  as  if  the  improvement  had  been 
under  the  local  assessment  plan.  The  mere  fact  that  Tur- 
ner, who,  as  we  infer  from  the  brief  of  the  respondent,  was 
the  owner  of  the  lots,  except  the  school  lot  fronting  on  the 
improvements,  was  to  pay  for  the  same,  we  think  immater- 
ial. The  ordinance  declares  that  the  bids  were  to  be  opened 
and  awarded  in  behalf  of  Lester  Turner  and  the  city  of 
Seattle.  The  city  charter  provides  that  in  letting  ail  con- 
tracts for  public  improvements  the  board  shall  provide 
therein  that  at  least  thirty  per  cent,  of  the  amount  due  the 
contractor  on  estimates  shall  be  retained  to  secure  the  pay- 
ment of  the  laborers  who  have  performed  work  thereon.  It 
was  the  duty  of  the  city  to  see  to  it  that  this  thirty  per 
cent,  was  in  the  possession  of  the  city  subject  to  the  labor- 
er's lien,  no  matter  how  the  work  was  paid  for,— whether 
by  assessing  the  property  under  the  local  assessment  plan, 
or  directly  by  the  owner  of  the  property  benefited,  as  was 
contemplated  in  the  ordinance  under  which  this  work  was 
done.     The  city  cannot  evade  its  liability  to  the  laborers. 
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Under  the  charter  the  city  was  to  withhold  this  thirty  per 
cent,  from  the  contractor,  subject  to  the  lien  for  labor. 
The  city  has  a  part  of  the  fund  for  this  improvement  in 
ita  possession.  It  should  have  had  at  least  thirty  per  cent. 
of  the  amount  due  the  contractor  on  estimates.  So  far  «s 
the  fund  on  band,  we  think  the  same  is  subject  to  the 
lien  of  the  appellant,  if  there  is  anything  due  her  on  ac- 
count of  the  work  done  by  her  on  the  improvement.  Un- 
der the  issues  presented  by  the  pleading,  the  appellant 
must  establish  that  there  is  something  due  her  for  her 
work  over  and  above  the  amount  claimed  to  have  been 
paid  to  her  by  the  respondent  Steele,  and  over  and  above 
the  damages  claimed  by  the  respondent  Steele.  For  the 
amount  so  found  to  be  due  her  she  is  entitled  to  a  lien  on 
the  fund  admitted  to  be  in  the  possession  of  the  city,  and 
evidenced  by  the  warrant  in  controversy.  In  ascertaining 
the  amount  due  to  her,  it  will  be  necessary  for  the  court  to 
inquire  into  the  respective  allegations  of  the  appellant  and 
the  respondents.  It  is  true  that  under  the  act  of  1890 
(§§  4843,  4844,  and  4845,  Bal.  Code,  supra),  no  provis- 
ion is  made  for  any  judgment  or  any  right  whatever,  be- 
yond asserting  a  claim  to  or  lien  upou  property,  money, 
or  fund3.  But  we  think  that  these  sections  are  but  sup- 
plemental to  the  laws  relative  to  procedure  in  courts  of 
record,  and  that  under  §  4840,  Bal.  Code,  the  court  may 
determine  any  controversy  between  parties  before  it  when 
it  can  be  done  without  prejudice  to  the  rights  of  others. 
And  we  think  that  under  the  section  last  quoted  the  court 
has  a  right,  if  it  finds  with  the  appellant  on  the  issues 
presented,  to  grant  her  the  relief  prayed  for  in  her  cross 
complaint,  so  far  as  establishing  her  lien  against  the  war- 
rant, and  the  indorsement  of  said  warrant,  and  application 
thereof  to  the  payment  of  said  lien,  and  her  demand  for 
a  personal  judgment  against  Steele.     The  respondent  con- 
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tends  that  the  appellant  had  a  lien  on  the  lots  fronting  on 
the  improved  streets,  under  §  5902,  Bal.  Code,  or  could 
have  sued  upon  the  bond  required  to  be  taken  under  §  5925, 
Bal.  Code,  and  therefore  cannot  pursue  the  remedy  given 
under  §  16  of  the  city  charter.  We  do  not  now  determine 
whether  under  §§  5902,  5925,  supra,  the  appellant  had  the 
remedy  contended  for  by  the  respondents.  If  she  had,  it 
would  be  cumulative  only.  Notwithstanding  such  cumu- 
lative remedy,  she  still  has  the  right  to  avail  herself  of 
the  provisions  of  §  16  of  the  city  charter. 

The  lien  notice,  taken  in  its  entirety,  was  sufficient  to 
inform  the  city  and  the  respondents  of  the  work  done  by  the 
appellant  in  grading  11th  avenue  North,  and  the  city 
expressly  alleged  in  its  complaint  "That  on  the  10th 
day  of  July,  1900,  one  Mrs.  G.  E.  Hall  filed  with 
ihe  comptroller  of  the  city  of  Seattle  a  notice  claiming 
a  balance  due  her  for  work  and  labor  furnished  in  the 
grading  of  said  11th  avenue  for  the  sum  of  five  hundred 
and  seventeen  dollars  and  Bixty-nine  cents  ($517.69),  and 
claiming  the  entire  amount  of  the  warrant  issued  to  Les- 
ter Turner." 

It  is  suggested  in  the  respondent's  brief  that  the  court 
would  not  take  judicial  notice  of  the  city  charter.  The 
lower  court,  in  passing  upon  the  admission  of  the  evidence, 
took  judicial  notice  of  the  provisions  of  the  charter.  We 
think  the  court  was  justified  in  so  doing.  Besides,  the 
charter  could  be  proven  under  the  allegations  of  the 
complaint 

The  judgment  of  the  court  below  is  reversed  and  set 
aside,  and  this  cause  is  remanded  for  further  proceedings 
in  accord  with  the  views  herein  expressed.  The  appel- 
lant to  recover  her  costs  on  this  appeal. 

Reavis,  C.  J.,  and  Mount,  Fullerton,  Dunbab,  Aw- 
debs  and  HadleTj  JJ-,  concur. 
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[No.  8832.    Decided  September  2,  1802.J 
W.  L.  Dudley,  Respondent;  v.  C.  R.  Dtjval  et  al.r  Ap- 
pellants. 

PLEADING BILL   OF   FAIITICULARS IMPBOFEB  JOINDEB  OF   CAUSES. 

The  objection  that  a  bill  of  particulars  filed  by  plaintiff 
amplifies  the  claim  set  up  in  his  complaint  into  two  causes  of 
action  Improperly  united,  would  not  render  the  complaint  itself 
demurrable  on  the  ground  of  Improper  joinder,  since  a  bill  of 
particulars  Is  not  a  pleading  and  is  not  a  part  of  the  complaint 
except  to  the  extent  of  restricting  the  proof  to  the  mattersj 
therein  specified. 
same — DEPASTURE. 

The  fact  that  a  bill  of  particulars  presents  a  case  different  I 
from  the  complaint  does  not  constitute  a  departure  in  pleading.  J 

SAME JOINDER   OP   CAUSES    OF  ACTION. 

Under  Bal.  Code,  3  4942,  which  permits  several  causes  of 
action  to  be  united  when  they  all  arise  out  of  contract,  an  action 
on  a  contract  for  services  and  one  upon  a  guaranty  may  b» 

united  In  the  same  action. 

FAttOL  EVIDENCE — FBOOF  OF  GUARANTY. 

Where  a  guaranty  to  answer  for  the  debt  of  another  had 
been  executed,  parol  evidence  was  admissible  to  prove  the  exist- 
ence of  the  contract. 


ACTION    ON    CONTRACT   FOB    SEB VICES— PROOF  OF  GUARANTY VAHANCE. 

Where  a  complaint  alleged  the  Indebtedness  of  defendants 
to  plaintiff  In  a  certain  sum  for  services  rendered,  proof  that 
some  of  the  defendants  guarantied  the  pre-existing  Indebted- 
ness of  another  defendant,  which  they  promised  to  pay,  together 
with  additional  compensation,  if  plaintiff  would  continue  In 
the  employ  of  all  the  defendants  for  a  stipulated  period,  con- 
stitutes at  most  but  an  Immaterial  variance.  In  the  absence  of 
a  showing  that  the  adverse  party  was  misled  thereby. 

Appeal  from  Superior  Court,  King  County.— Hon, 
Ohaxok  Jacobs,  Judge.     Affirmed. 

It.  C.  iSlvudwick  and  TV.  A.  Peters,  for  appellants. 
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John  E.  Humphries  and  Harrison  Bostwick,  for  re- 
spondent 

The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — This  was  an  action  to  recover  the  amount 
alleged  to  be  due  plaintiff  from  the  defendants  for  ser- 
vices rendered  by  the  former  for  the  latter.  The  cause 
of  action,  as  stated  in  the  complaint,  is  as  follows: 

"4.  That  the  defendants  are  indebted  to  the  plaintiff 
in  the  sum  of  seven  hundred  and  eighty-four  and  15-100 
dollars  ($784.15)  for  services  rendered  by  the  plaintiff 
for  the  defendants,  at  the  special  instance  and  request 
of  the  defendants,  for  which  the  defendants  each  agreed 
to  pay  the  plaintiff. 

"5.  That  the  said  sum  of  seven  hundred  and  eighty- 
four  and  15-100  dollars  is  now  due  from  the  defendants 
to  the  plaintiff,  and  is  wholly  unpaid." 

The  defendants  interposed  no  motion  to  require  the 
plaintiff  to  make  his  complaint  more  definite  and  certain, 
but  it  seems  to  be  conceded  that  the  defendantsJDav-al-  - 
and  Fitch  did  demand  a  biUoT^arHculars  of  the  plaint- 
iff^claini.  In  response  to  this  demand  the  plaintiff  made 
a  statement  in  writing,  which  was  filed  in  the  causey  to 
the  effect  that  the  plaintiff  had  been  in  the  employ  of  the 
Blue  Star^Javigation  Company  for  some  time  prior  to 
June  7]  lgg&tjfor  whichjbere  was  due  him  and  unpaid 
the  sum  of  |2g^5  ;thaton  said  7th  day  of  Junc^lgOfl, 
the  defendants  Duval  and  Fitch  each  separately  agreed 
orally  with  the  plaintiff  that  if  the  plaintiff  would  re- 
main in  Seattle  and  act  as  manager  of  the  Blue  Star 
Line,  and  also  attend  to  their  business  until  the  first  day 
of  October,  or  until  such  timo  as  they  returned  from 
Alaska,  they  would  personally  pay  to  him  all  back  salary 
due  from  the  Blue  Star  Navigation  Company,  and  two 
hundred    dollars  per  month   from   and   after   said   June 

34—20  B'uh, 
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7th,  for  the  time  above  specified ;  that  on  July  22,  1899, 
there  was  paid  to  the  plaintiff  the  sum  of  $500  pursuant 
to  said  agreement,  leaving  a  balance  at  that  time  of 
$184.15  still  due;  that  in  consideration  of  the  promises 
of  Duval  and  Fitch  to  pay  the  plaintiff  two  hundred  dol- 
lars per  month  for  services  performed  for  the  Blue  Star 
Line  (Company),  and  for  said  Duval  and  Pitch  person- 
ally, the  plaintiff  performed  the  services,  remained  in  the 
office  of  the  company  from  June  7,  1899,  until  November 
1,  1899,  and  did  in  every  particular  perform  his  con- 
tract in  reliance  upon  the  agreement  of  each  of  said  de- 
fendants Duval  and  Fitch  to  pay  him  said  sum  per  month 
for  bis  services  so  performed.  After  setting  out  the  par- 
ticular services  rendered  by  the  plaintiff  for  the  defend- 
ants under  their  agreement,  the  plaintiff  alleged  in  said 
bill  of  particulars  that  the  defendants  failed  and  refused 
to  perform  the  contract  on  their  part,  and  that  there  was 
due  him  from  them  the  amount  claimed  in  the  complaint 
I  The  defendants  Duval  and  Fitch  then  demurred  to  the 
complaint  as  amplified  by  the  bill  of  particulars,  on  the 
ground  that  it  stated  several  causes  of  action  not  properly 
joined.  This  demurrer  was  overruled,  and  the  demnr- 
ring  defendants  excepted.  They  then  filed  an  answer 
consisting  of  denials  of  the  material  averments  of  the 
complaint.  When  the  cause  eame  on  for  trial  counsel 
for  plaintiff  made  the  following  statement  of  his  case  to 
the  jury: 

"Gentlemen  of  the  jury,  this  is  a  case  of  W.  L.  Dudley 
against  The  Blue  Star  Navigation  Company,  Mr.  Duval, 
who  is  the  p/esident  of  the  company,  and  Mr.  Fitch,  who 
is  one  of  the  managers  of  the  company,  to  recover  certain 
moneys  due  for  services  rendered  for  the  company  and 
for  these  gentlemen  as  individuals,  and  it  is  alleged  that 
the  company  and  these  individuals  each  promised  to  pay 
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him  for  those  services  rendered.  He  performed  service* 
for  the  company,  and  for  these  individuals,  and  has  not 
been  paid,  except  $175,  which  has  been  paid  since  this 
suit  was  Drought  by  the  Blue  Star  Company.  We  will 
agree  that  we  will  allow  the  $175  as  a  credit,  so  that 
when  we  prove  our  claim  it  will  be  the  amount  less  $175." 

Counsel  for  Duval  and  Fitch  thereupon  objected  to 
the  admission  of  any  testimony  on  the  ground  that  the 
ease  as  laid  in  the  bill  of  particulars  was  a  total  depart- 
ure from  the  complaint,  and  that  the  case  proposed  at 
the  trial  was  different  from  either,  and  a  surprise  to  the 
said  defendants,  and  on  the  further  ground-  that  the  claim 
as  shown  in  the  bill  of  particulars  was  an  obligation  of 
guaranty,  resting  wholly  in  parol,  as  admitted  by  plaint- 
iff. These  objections  were  overruled,  and  the  case  went 
to  trial,  and  a  verdict  was  returned  for  the  plaintiff  for 
the  amount  demanded  in  the  complaint,  less  the  additional 
credit  of  $175.  After  denial  of  the  motion  for  a  new 
trial,  a  joint  and  several  judgment  was  entered  against 
(he  defendants  in  accordance  with  the  verdict  of  the  jury. 
From  this  judgment  the  defendants  Duval  and  Fitch 
have  appealed. 

And  it  is  contended  by  the  appellants  that  the  com- 
plaint, as  amplified  by  the  bill  of  particulars,  states  two 
distinct  eansgB  of  action  improperly  nm' tad,  and  that  the 
court,  therefore,  erred  in  overruling  the'  dfluliuei  *n  the 
complaint  on  that  ground.  It  is  said  in  the  brief  of  the 
learned  counsel  for  the  appellants  that  this  so-called  bill 
of  particulars  is,  in  effect,  a  complaint  in  itself  because 
of  its  stating  certain  transactions  therein  set  forth.  But, 
if  that  be  true,  it  can  hardly  be  regarded  as  a  bill  of  par- 
ticulars at  all,  and  should  have  been  objected  to,  in  the 
court  below,  for  insufficiency,  and  a  further  and  more 
perfect  account  demanded. 
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"A  bill  of  particulars  does  not  set_forth  tho  cause  of 
action ^>r  tho  ground  <)i  defense;  these  constitute  the  func- 
tion of  tho  original,  pleading.  .  .  .  Another  ob- 
ject of  a  bill  of  particulars  is  to  prevent  surprise  on  tin* 
trial,  by  furnishing  that  information  which  a  reasonable 
man  would  require  respecting  the  matters  against  which 
he  is  called  upon  to  defend  himself;  and  by  thus  limiting 
the  generality  of  the  pleading  its  effect  is  to  confine  the 
proof  to  the  particulars  specified  therein."  3  Enc.  PL  i" 
Pr.,  pp.  519,  520. 

See,  also,  £em/  v.  King  County,  2  Wash.  337-343  (2« 
Par.  537). 

TJpiW  am  afatute  a  bill  of  particulars  cannot  be  con- 
8idered_j^pleading.  Ballinger's  Ttode,  §§  4904,  490.1. 
The  plaintiff's  cause  of  action  must  be  stated  in  his  com- 
plaint, and  "The  defendant  may  demur  to  the  complaint 
when  it  shall  appear  upon  the  face  thereof 
5.  That  several  causes  of  action  have  been  improperly 
united."  Ballinger's  Oode,  §  4907.  It  does  not  seem  tn 
be  claimed  by  appellants  that  the  complaint  itself  states 
more  than  one  cause  of  action,  but  it  is  argued  that  as 
amplified  by  the  bill  of  particulars  it  states  two  causes  of 
action, — one  upon  a  parol  guaranty  to  pay  the  salary  due 
plaintiff  from  tho  respondent  corporation  to  June  7, 
1S09,  and  the  other  upon  the  joint  obligation  of  the 
company  and  the  appellants  to  pay  the  plaintiff  the  salary 
to  become  <l«o  after  said  date,  less  the  payments  alleged 
to  have  been  made.  We  think  the  demurrer  was  properly 
overruled.  While  a  bill  of  particulars  may  be  saidjoj^, 
»  part  nf  tTH^7^Hiutifnrr<jTrfpliTTntni  the  sense  that  it 
nrnflt  "relate  to~Tlio  complaint  and  he~c©mrtrned  with  fef- 
[ronce  to  IT,  yet  It  cannot  bo  considered' as  a  part-  of  the 
complaint  for  the  purposes  of  the  subsequent  pleadings, 
but  only  .to  the  extent  of  restricting  the^jplaintiff's  proof 
U>   the   matters   flierein   specified.     In,  other  wordi^Tb'e 
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.-nmplnjnt  -nnTi"t  ht  "nlflrgyl  M  Bmynd-iHl  hxnjrill  of  par- 
ticulars. 

Under  our  system  of  pleading,  several  causes  of  action 
may  be  united  in  the  same  complaint  when  they  all  arise 
i-iit  of, — "1.  Contract,  express  or  implied.  .  .  .  " 
Bellinger's  Code,  §  4942.  And,  as  we  have  seen,  a  com- 
plaint is  demurrable  on  that  ground  only  where  the 
several  causes  of  action  are-  improperly  united.  It  is 
manifest  that  the  cause  or  causes  of  action  stated  in  the 
complaint  arose  out  of  contract,  and,  that  being  true, 
even  if  two  causes  of  action  were  stated,  as  claimed  by 
appellants,  it  would  seem  to  follow,  in  the  absence  of  any 
showing  to  the  contrary,  that  they  were  properly  united 
in   the  complaint. 

It  is  also  insisted  that  the  alleged  undertaking  of  ap- 
pellants to  pay  the  salary  due  plaintiff  on  June  7,  1899, 
was  a  promise  to  answer  for  the  debt  of  another  person, 
and  that  the  court  erred  in  admitting  parol  testimony  to 
prove  it.  It  is  true  that  under  our  statute  (Ballinger's 
Code,  §  4576)  such  promises  are  unenforceable  and  void 
unless  they  are  in  writing  and  signed  by  the  party  to  be 
charged  therewith.  But  it  appears,  both  from  the  so- 
called  bill  of  particulars  and  from  the  proof,  that  the 
salary  due  plaintiff  on  June  7,  1899,  and  which  was  the 
subject  of  the  alleged  guaranty,  was  actually  paid  on 
ihe  22d  of  July  following,  together  with  a  large  portion 
of  the  salary  which  became  due  between  those  dates.  The 
contract  of  guaranty,  then,  if  there  was  one,  was  executed 
before  the  action  was  commenced,  and  the  fact  that  such 
contract  once  existed  was  proved  by  parol  testimony 
was  certainly  not  prejudicial  to  the  appellants.  The  back 
salary,  above  mentioned,  was  not  included  in  the  plaint- 
iff's cause  of  action,  and  the  learned  judge  before  whom 
the  case  was  tried  told  the  jury  that  the  question  of  the 
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admissibility  of  the  evidence  as  to  that  matter  had  been 
"eliminated  from  the  case," 

It  is  further  claimed  by  appellants  that  the  case  pre- 
sented by  plaintiff  in  his  bill  of  particulars  and  on  the 
trial  was  a  departure  from  that  laid  in  the  complaint, 
and  that  there  was  a  variance  between  the  allegations  of 
the  complaint  and  the  proof.  But  we  are  unable  to  agree 
with  counsel  in  this  regard.  A  departure,  under  our 
statutes,  is  the  atati^mflnt-  of  a  cause  of  action  inUSe^ 
plaintiff's  reply,  different  from  that  Bet  forth  in  thfcjom- 
rJaint,  and  which,  flop?  not  .aapjPOrt  and  fortify  it.  A 
plaintiff  in  an  action  must  recover,  if  at  all,  upon  the 
cause  of  action  stated  in  his  complaint,  and  a  reply  which 
sets  up  a  cause  of  action  different  from  that  stated  in  the 
complaint  is  deemed  bad  for  departure.  6  Enc  PL  & 
Pr.,  461.  In  this  case  the  plaintiff  filed  no  reply,  and 
there  was  no  necessity  for  such  a  pleading,  for  there 
was  nothing  in  the  answer  to  reply  to,  and,  in  contem- 
plation of  law,  there  can  be  no  departure  from  a  com- 
plaint  without  a  reply.  Nor  do  we  perceive  any  material 
variance  between  the  allegations  of  the  complaint  and 
the  proof  at  the  trial.  A  variance,  to  be  material  under 
our  statute,  must  actually  mislead  the  adverse  party  to 
his  prejudice,  in  maintaining  Wt*  actugi  .or_defense  upon 
the  merits.  And,  whenever  it  is  alleged  that  a  party 
has  been  so  misled,  that  fact  must  be  proved  to  the  satis- 
faction of  the  court,  and  the  court  may  thereupon  order 
the  pleading  to  be  amended  upon  such  terms  as  shall  be 
just  Bellinger's  Code,  §  4949.  No  such  showing  waa 
made  to  the  court  in  this  instance.  There  is  a  marked 
distinction  between  an  immaterial  variance  and  an  abso- 
lute failure  of  proof.  Ballinger's  Code,  §  4951.  The 
former  may  be  cured,  as  we  have  seen,  by  amendment  of 
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the  pleading,  but  the  latter  is  fatal  to  the  action  or  de- 
fense 

It  was  the  province  of  the  jury  to  determine  the  facts 
in  the  case,  and  we  are  of  the  opinion  that  the  court  was 
right  in  refusing  to  disturb  the  verdict.  The  judgment 
is  affirmed. 

Reavis,  C.  J.,  and  Mount  and  Dunbar,  JJ".,  concur. 


[No.  4187.    Decided  September  2.  1802.] 
In  the  Matter  of  the  Estate-  of  Hoeatio  N.  Belt,  De- 
ceased. 


An  administratrix  Is  not  estopped  from  denying  that  the 
proceeds  of  a  Judgment  recovered  by  her  In  her  representative 
capacity  were  assets  of  the  estate,  where  such  judgment  was  for 
the  recovery  of  trust  funds  In  an  action  Instituted  by  her  intes- 
tate in  his  own  name,  but  in  fact  as  a  trustee,  and  in  which  she 
had  been  substituted  as  a  party  on  his  death. 

SAME TO  WHOM   ADMINISTRATOR  ACCOUNTABLE   FOB  TRUST   FUNDS. 

Although  an  administratrix  has  in  her  representative  capacity 
enforced  the  collection  of  moneys  belonging  to  a  trust  fund  for 
which  her  Intestate  was  trustee,  she  is  not  bound  to  account 
therefor  to  the  personal  creditors  of  the  decedent,  but  Is  respon- 
sible therefor  only  to  the  cestui  que  trust. 

PROBATE    COURT JURISDICTION    TO   TBT   TITLE. 

Although  the  superior  court  sitting  In  probate  has  no  juris- 
diction to  try  the  title  to  property,  yet  the  court  has  power  to 
determine  the  fact  whether  or  not  property  In  dispute  belongs  to 
an  estate  as  an  asset  thereof  for  the  purpose  of  Inclusion  In  the 
inventory. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
George  W.   Belt,  Judge.     Affirmed. 

Hyde,  Town&end  &  Tompkins,  for  appellant. 
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W.  J.  Thayer,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  .T. — This  is  a  proceeding  brought  in  the  court 
below  by  a  creditor  of  the  estate  of  Horatio  X.  Belt, 
deceased,  to  compel  the  administratrix  thereof  to  show 
cause  why  she  should  not,  as  such  administratrix,  inven- 
tory as  assets  of  the  estate  the  proceeds  of  a  certain  judg- 
ment rendered  in  favor  of  the  decedent  during  his  life 
time,  and  affirmed  after  his  death  by  this  court  in  favor 
of  the  administratrix,  who  had  in  the  mean  while  been 
substituted  in  decedent's  stead. 

The  petitioner,  the  appellant  here,  first  became  a 
creditor  of  the  decedent  by  virtue  of  a  judgment  rendered 
against,  the  decedent  August  12,  1898,  and  during  the 
latter's  lifetime,  for  the  sum.  of  $1,994.72,  with  costs 
i>nd  interest.  This  has  never  been  paid  or  satisfied.  At 
the  time  of  the  rendition  of  this  judgment  Horatio  N. 
Holt  was  possessed  of  certain  choses  in  action  against  the 
Washington  Water  Power  Company,  a  corporation,  upon 
which  he  afterwards  brought  suit  and  recovered  a  judg- 
ment for  $21,016,  with  costs  and  interest.  The  facts  in 
relation  to  this  last  named  judgment  are  as  follows:  In 
1892  the  Washington  Water  Power  Company  gave  to 
Horatio  X.  Bolt  and  Isaac  Kaufman  and  others  a  con- 
tract for  building  a  street  railroad,  which  the  company 
never  built.  Suit  was  brought  against  the  company  for 
damages  for  failure  to  build  the  road.  This  suit  was 
brought  in  the  name  of  Horatio  N.  Belt.  Kaufman's 
interest  therein  was  sold  to  W.  I*  and  H.  C.  Belt,  who 
were  sons  of  Horatio  X.  Belt.  All  of  the  interest  of  H. 
X.  Belt,  the  plaintiff  therein,  a  short  time  after  the  suit 
was  brought,  was  sold  for  a  valuable  consideration  to  his 
wife,  Martha  J.   Belt,  but  the  suit,  was  prosecuted  to 
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judgment  in  the  lower  court  in  the  name  of  Horatio  N. 
Belt.  The  ease  was  thereupon  appealed  to  this  court, 
but  before  the  affirmance  of  the  judgment  by  this  court 
Horatio  K.  Belt  died,  and  Martha  J.  Belt,  his  widow, 
was,  as  administratrix,  substituted  in  his  stead  as  a  party 
plaintiff,  so  that  the  remittitur  from  this  court  in  its 
essential  portion  read  thus: 

"Adjudged  and  decreed  that  the  judgment  of  the  said 
superior  court  be,  and  the  same  is  hereby  affirmed  with 
costs,  and  that  the  said  Martha  J.  Belt  as  administratrix 
of  the  estate  of  H.  X.  Belt,  deceased,  substituted  respond- 
ent, have  and  recover  from  the  said  Washington  Water 
[Power  Company  and  from  the  Fidelity  &  Deposit  Com- 
pany of  Maryland  the  sum  of  $21,016,  with  interest  there- 
on." 

This  judgment  of  affirmance  was  rendered  on  May  6, 
1901-  On  May  14,  1901,  Martha  J.  Belt,  as  such  ad- 
ministratrix received  and  receipted  for  the  proceeds  of  the 
judgment  in  full.  On  May  15,  1901,  Martha  J.  Belt,  as 
administratrix  of  the  estate  of  Horatio  N.  Belt,  deceased, 
returned  and  filed  her  inventory  of  the  estate,  containing 
no  account  of  the  proceeds  of  the  judgment  against  the 
Washington  Water  Power  Company,  and  showing  no  as- 
sets whatever. 

On  June  4,  1901,  this  proceeding  was  commenced  by  J. 
.T.  Browne,  a  creditor  of  the  estate  of  H.  N.  Belt,  deceased 
A  petition  was  filed  in  the  superior  court  in  the  estate  of 
Horatio  N.  Belt,  deceased,  in  which  petition  it  was  alleged 
that  the  petitioner  was  a  creditor  of  said  estate  in  the  sum 
of  $'2,001.92 ;  that  he  had  presented  his  claim,  which  had 
been  allowed ;  that  the  administratrix  had  received  the  sum 
of  $21,016,  which  was  the  proceeds  of  a  judgment  in  favor 
of  Horatio  N.  Belt,  deceased;  that  Martha  J.  Belt,  as  ad- 
ministratrix, had  filed  an  inventory  of  the  estate,  which  in- 
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ventory  failed  to  contain  any  account  of  the  said  sum  of 
$21,016,  and  failed  to  show  any  assets  whatever  of  said 
estate;  that  a  demand  had  been  made  upon  said  adminis- 
tratrix to  include  the  said  $21,016  in  her  inventory  of  said 
estate,  which  demand  was  ref UBed ;  and  concluded  with  a 
prayer  that  said  administratrix  be  required  to  inventor* 
the  said  sum  of  $21,016,  or  show  cause  why  she  should  not 
do  so.  An  order  was  issued  as  prayed  for.  In  answer 
thereto  the  administratrix  admitted  that  she  had  received 
the  proceeds  of  the  judgment  in  question  as  administratrix, 
but  alleged  by  way  of  affirmative  matter  that  the  action  in 
which  said  judgment  was  rendered  had  been  prosecuted  by 
deceased  during  bis  life  time  as  agent  and  trustee  for  the 
use  and  benefit  of  Martha  J.  Belt,  and  his  two  sons,  W,  L 
and  H.  C.  Belt,  and  that  by  virtue  of  certain  declarations 
of  trust  and  assignment  of  the  cause  of  the  action  all  inter- 
est in  the  judgment  thereo  a  was  in  the  widow  and  children, 
and  that  the  proceeds  thereof  were  not  assets  of  the  estate 
of  Horatio  N.  Belt,  deceased.  The  petitioner  demurred  to 
the  affirmative  matter  in  the  answer  on  the  ground  that  it 
did  not  state  matters  constituting  a  defense.  The  demurrer 
being  overruled,  a  reply  was  filed  denying  the  allegation 
of  new  matter,  and  also  alleged  that  Martha  J.  Belt,  hav- 
ing received  the  proceeds  of  the  said  judgment  as  adminis- 
tratrix, is  estopped  to  deny  that  it  does  not  belong  to  the 
estate  of  H.  X.  Belt,  deceased.  Upon  the  issues  made  the 
cause  was  tried  by  the  judge  of  the  superior  court  sitting  in 
probate  in  the  estate  of  11".  N",  Belt,  deceased,  and  the  court 
found  that  the  proceeds  of  the  judgment  was  not  the  prop- 
erty of  the  estate,  and  dismissed  the  petition.  From  tbia 
order  this  appeal  is  prosecuted. 

Appellant  argues  the  errors  assigned  under  three  heads, 
substantially  as  follows:  ( L).  Respondent  having  re- 
covered the  judgment  and  received  the  proceeds  thereof  aa 
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administratrix,  she  is,  as  audi  administratrix,  estopped  in 
a  proceeding  against  her  as  such,  to  deny  that  said  proceeds 
constituted  assets  of  the  estate  (2).  Assuming  that 
there  is  no  estoppel  upon  tho  administratrix,  the  probate 
court  had  no  power  to  hear,  try,  or  determine  in  this  pro- 
ceeding, the  title  of  third  pari  ies  claiming  the  fund  in  ques- 
tion. (3).  Assuming  that  the  probate  court  had  power  to 
determine  the  title  of  third  parties  to  the  money  in  ques- 
tion, and  that  the  evidence  slowed  it  to  have  been  held  by 
decedent  as  a  trust  fund,  yet  having  been  recovered  and 
received  by  the  administratrix,  in  that  capacity,  it  had  to 
be  held  and  accounted  for,  in  the  form  in  which  it  was  re- 
covered. 

Appellant  cites  a  number  of  cases  in  support  of  the  first 
point,  but  upon  examination  we  find  all  these  to  be  oases 
where  the  money  was  actually  the  property  of  the  estate, 
and  liable  for  the  debts  thereof.  They  do  not  discuss  the 
point  whether  trust  funds,  as  such,  are  assets  of  the  estate, 
and  liable  for  the  debts  of  tho  decedent ;  nor  do  they  hold 
that,  where  an  administrator  receives  and  receipts  for  a 
fnnd  which  is  a  trust  fund,  that  such  funds  must  he  in- 
ventoried and  held  by  him  as  other  property  of  the  estate 
liable  for  decedent's  personal  debts.  Where  a  person  dies 
possessed  of  trust  funds,  such  funds  do  not,  by  reason  of 
the  death  of  the  trustee,  become  liable  for  the  debts  of  his 
estate.  The  relation  of  the  cestui  que  trust  is  not  changed. 
The  property  still  belongs  to  him.  While  the  administra- 
tor is  no  doubt  entitled  to  the  possession  of  the  trust  funds, 
he  is  liable  to  account  therefor  to  bis  principal  either  in 
his  individual  or  representative  capacity.  De  Valentjin's 
Admrs.  v.  Duffy,  14  Pet.  282.  He  is  not  bound  to  pro- 
ceed in  the  execution  of  the  trust,  but  must  preserve  the 
fund  for  those  entitled  thereto.  2  Woerner,  American  Law 
of  Administration  (2d  ed.)  §  321.     It  has  been  held  that 
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nn  inventory  13  not  conclusive  as  to  the  decedent's  owner- 
ship of  the  property,  either  against  a  third  person  or 
against  an  executor  or  administrator.  Lamnic  v.  Dodson,  4 
Mont.  560  (2  Pac.  298) ;  Antlumy  v.  Chapman,  65  Cal.  73 
(2  Pac,  889) ;  Baker  v.  Briekell,  87  Cal.  329  (25  Pac  489, 
1067)  ;  Fideher  v.  Mandell,  83  Ga.  715  (10  S.  E.  582); 
Stewarts  Estate,  137  Pa.  St.  175  (20  Atl.  554) ;  White  v. 
Shepperd,  16  Tex.  103.  If  the  filing  of  an  inventory  ia 
not  conclusive  against  the  claim  of  an  administrator  to 
property  therein  contained,  certainly  where  the  adminis- 
trator cornea  into  possession  of  property,  and  refuses  to 
inventory  it  upon  the  claim  that  it  does  not  belong  to  the 
estate,  but  belongs  to  some  third  person  or  to  himself,  no 
estoppel  as  to  the  title  can  bo  pleaded  simply  because,  as  in 
this  case,  the  property  was  received  in  a  representative  ca- 
pacity, 

It  is  next  argued  that  the  probate  court  had  no  power  ia 
this  proceeding  to  determine  the  title  of  third  parties 
claiming  the  fund  in  question.  This  court  held  in  Stturari 
v.  Lohr,  1  Wash.  341  (25  Pac.  457,  22  Am.  St.  Rep.  150) 
that  the  probate  court  is  without  jurisdiction  to  try  the  title 
to  property  as  between  the  representatives  of  an  estate  and 
strangers  thereto.  See,  also  Huston  v.  Becker,  15  Wash. 
586  (47  Pac  10),  and  In  re  Atfstad's  Estate,  27  Wash. 
175  (67  Pac.  593).  Under  these  decisions  the  superior 
court  sitting  in  probate  had  no  jurisdiction  to  determine 
l  lie  title  of  third  parties  claiming  the  fund.  But  we  do  not 
understand  from  the  record  in  this  proceeding  that  the 
court  undertook  to  determine  the  title  of  any  person  to  the 
property.  The  court  found  as  a  fact  "That  the  moneys 
mentioned  in  the  petition  are  not  any  part  of  the  assets  of 
the  estate  of  said  deceased,"  and  for  that  reason  dismissed 
the  petition.  The  statute  provides  at  §  6201,  Ballinger'? 
Code: 
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"Every  executor  and  administrator  shall  make  and  re- 
turn, upon  oath,  into  the  court,  within  one  month  after  his 
appointment,  a  true  inventory  of  the  real  and  personal 
estate  of  the  deceased,  which  shall  come  to  his  possession  or 
knowledge." 

Section  6204: 

"The  inventory  shall  also  contain  an  account  of  all 
moneys  belonging  to  the  deceased,  which  shall  have  come  to 
the  possession  or  knowledge  of  the  executor  or  administra- 
tor ;  and  if  none  shall  come  to  his  possession  or  knowledge, 
the  fact  shall  be  so  stated  in  the  inventory." 

Section  6209 : 

"Whenever  property  not  mentioned  in  an  inventory 
shall  come  to  the  knowledge  and  possession  of  the  executor 
or  administrator,  he  shall  cause  the  same  to  be  appraised 
in  the  manner  prescribed  in  this  chapter,  and  an  additional 
inventory  to  be  returned,  subscribed  and  sworn  to  as  is 
provided  in  this  chapter,  as  soon  as  practicable  after  the 
discovery  thereof,  and  the  making  of  such  inventory  may 
be  enforced,  after  notice,  by  attachment  to  which  may  be 
added  the  revocation  of  the  letters.  " 

These  proceedings  were  instituted  under  this  last  section 
by  a  petition  filed  by  appellant  in  the  estate  of  Horatio  N. 
Belt,  deceased,  in  the  probate  department  of  the  superior 
court.  The  respondent  was  notified  to  include  the  money 
in  question  in  the  inventory  or  show  cause  why  she  did  not 
do  so.  She  appeared  in  obedience  to  the  notice,  and 
showed  that  the  property  did  not  belong  to  the  estate.  One 
<j£  two  rules  must  obtain;  viz.,  respondent  was  either  en- 
titled to  be  discharged  upon  her  answer,  or  the  court  had 
jurisdiction  to  determine  the  question  whether  the  property 
belonged  to  the  estate,  or  there  was  a  reasonable  claim 
thereto  by  the  estate.  Neither  rule  aids  the  appellant,  be- 
cause, if  the  first  rule  obtains,  it  was  the  duty  of  the  court 
to  dismiss  the  petition  when  the  answer  was  filed.  The 
second  rule  was  followed,  and  we  think  this  rule  must  pre- 
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.. — \. ..  T-usi  i  rasri.a  arises,  in  the  administration 
-i  -<i-?.  Tir^nr  :r  twrry  stall  be  inventoried  as  n 
-     ;  -j.:  sr.t-?    r  --c.  -^.e  iriaie  court  may  hear  evi- 

i  ~  -----  .t!i-  :.   :  ^— :-p  -n-i-^ifr  the  property  in  que* 

^  .■-■.  i-r=  ::  tl-e  es"a:e.  or  :h±  es:.ce  has  any  interest 
^r-z.  .r  Ijs  reasonable  claim  -.La™<":o.  which  claim  may 

■■:-  .i;  i«e  of  the  estate;  m-;  :';c  die  purpose  cf  ju- 

_.i"  "  i  "ermining  the  title  of  ary  roperty  claimed  by 
i  _■  -^ri  person,  but  to  determine  i*  jood  faith  of  the 
..i^-^  Tie  statute  does  not  require  TT7<eny  or  money  to 
.-  .^vit;oried,  unless  it  belongs  to  ;•.*  «?.*."?,  and  the  court 
■  .-  z  +  require  money  to  be  inven:.>riec  uHch  does  not  be 

..j  :■.■  '.ho  estate,  and  is  not  an  asset  thereof.  Mr.  Schou- 
L.-r.  in  his  work  on  Executors  (3d  ed.  ■  s:  |  205,  say3: 

"If  goods,  money,  or  securities  Wi.nsing  to  another 
; ;«/rson  lie  amongst  the  goods  of  the  deceased,  capable  of 
i  ::nti  licat  ion,  and  they  come  altogether  to  the  hands  of  the 
Tnrs->nal  representative,  such  other  person's  things  are  not 
:.->  be  reckoned  among  assets  of  the  estate.  2\or  is  money 
f-I'.eeted  by  an  attorney,  factor,  or  agent,  and  kept  dis- 
tinct and  unmixed  with  the  rest  of  his  property.  So, 
property  held  by  a  trustee  or  fiduciary  officer  is  not  assets 
in  the  hands  of  his  executors,  administrators  or  assignees; 
but  a  new  trustee  should  rather  be  appointed  to  hold  the 
fund  in  the  stead  of  the  decedent.  Only  those  things  in 
which  the  decedent  had  a  beneficial  interest  at  his  death  are 
assets,  and  not  those  which  he  holds  in  trust  or  as  the  bailee 
or  factor  of  another." 

Mr.  Woerner,  in  his  work  on  the  American  Law  cf  Ad- 
ministration (Vol.  2  [2d  ed.],  §  317),  says: 

"The  executor  or  administrator  can  be  required  to  in- 
ventory only  the  property  which  belonged  to  the  decedent 
at  the  time  of  his  death,  in  his  own  right,  or  to  which  the 
personal  representative  is  entitled  in  his  official  capacity, 
as  distinguished  from  the  heir,  legatee,  widow,  or  donee 
ansa  of  the  testator  or  intestate.    The  court  has  no 
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power,  therefore,  to  compel  the  administrator  to  inventory 
property  not  clearly  belonging  to  the  estate.  On  the  other 
hand,  the  court  should  not  reject  an  inventory  exhibited 
because  it  contains  property  the  title  of  wbich  is  in  dispute ; 
because,  as  appears  in  a  former  chapter,  the  probate  court 
has  no  power  to  try  the  title  to  property  between  the  per- 
sonal representatives  and  strangers." 

See,  also,  Snodgrass  v.  Andrews,  30  Miss.  472  (64  Am. 
Dec.  169);  First  National  Bank  v.  Hummel,  14  Colo. 
259  (8  L.  E.  A.  788  and  note) ;  11  Am.  &  Eng.  Enc. 
Law  (2d  ed.),  p.  849,  and  authorities  cited. 

In  a  case  of  this  kind  the  court  has  jurisdiction  to  de- 
termine prima  facie  the  fact  whether  or  not  the  property 
belongs  to  the  estate  and  is  an  asset  thereof.  This  adjudi- 
cation is  not  binding  upon  any  person  afterwards  claiming 
the  property  in  another  forum,  but  is  for  the  purpose  only 
of  determining  whether  the  administrator  shall  be  forced 
to  make  an  inventory  thereof. 

Appellant's  last  point,  viz.,  assuming  the  money  in 
question  to  be  a  trust  fund,  yet,  having  been  recovered  and 
received  by  the  administratrix  acting  in  that  capacity,  it 
must  be  held  and  accounted  for  in  the  form  in  which  it 
was  received,  cannot  aid  him.  Much  of  what  is  said  above 
on  the  first  point  applies  equally  to  this  one.  But  if  we 
concede  that  appellant  is  correct  in  this  position,  we  are 
unable  to  see  how  he  is  interested  therein,  because  he  is  a 
creditor  of  the  estate  of  Horatio  N.  Belt,  deceased.  Only 
the  assets  of  that  estate  are  liable  for  this  claim.  If  these 
funds  are  trust  funds,  not  belonging  to  the  estate,  and  which 
deceased,  as  agent,  was  engaged  in  collecting  in  his  life- 
time for  his  principal,  and  to  be  accounted  for  by  Mrs. 
Belt  as  administratrix,  she  must  account  to  her  principal 
for  the  whole  thereof.  2  Pomeroy,  Equity  Jurisprudence 
(2d  ed.)  §  1063  et  seq.    The  personal  debts  of  Horatio  N. 
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Belt  cannot  be  paid  from  these  funds.  The  pergonal 
creditors  of  Horatio  N.  Belt  therefore  have  no  interest  in 
having  the  same  included  in  the  inventory  of  his  estate. 

There  is  no  error  in  the  record  and  the  cause  is  affirmed. 

Rbavis,  C.  J.,  and  White,  Anders,  IIadley  and  Dun- 
bar, JJ.,  concur. 


[No.   42 JT.      Decided    September    it,    1602.1 

Margaret  O'Tooi.e,  as  Executrix,  Appellant,  v.  1..  B. 
Faulkner,  Respondent. 

TBCSTEB — LIABILITY  FOB  TOUTS  Or  EMPLOYEE. 

One  who  purchased  the  property,  plant,  franchise  and  assets 
of  a  light  and  power  company  at  a  judicial  sale  as  the  seen) 
and  trustee  for  a  committee  of  the  bondholders  procuring  such 
sate,  paying  therefor  with  the  money  and  bonds  of  such  com- 
mittee and  by  a  written  agreement  covenanting  to  hold  said 
property  as  the  agent  of,  and  In  trust  for  said  committee,  to 
manage  and  operate  according  to  the  orders  and  Instructions 
of  said  committee  without  other  compensation  than  his  salary 
as  bookkeeper,  and  to  transfer  and  relinquish  the  possession 
of  said  property  Immediately  upon  the  written  request  of  said 
committee,  occupied  the  relation  of  trustee  instead  of  agent, 
and  was  therefore  liable  as  trustee  for  the  tortious  acts  of  an 
employee,  from  which  he  would  not  be  relieved  by  his  subse- 
quent transfer  of  the  property  pursuant  to  the  directions  of  the 
ce*lni  que  trust. 

APPEAL — SUFFICIENCY  OF  COMPLAINT EBBOR   SOT   TJHGED   BELOW. 

On  an  appeal  by  the  plalntlO  In  a  personal  injury  case,  the 
respondent  is  entitled  to  urge,  although  the  objection  was  not 
raised  In  the  lower  court,  that  the  complaint  does  not  state  a 
cause  of  action,  for  the  reason  that  It  shows  contributory  negli- 
gence on  the  part  of  the  plaintiff. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Oliver  V.  Linn,  Judge.     Reversed. 

George  C.  Israel  and  Vance  £  Mitchell,  for  appellant. 
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T.  N.  Allen,  and  Troy  &  FaXknor,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DdnbaKj  J. — This  ia  an  action  for  damages  against  the 
respondent  by  reason  of  personal  injuries  alleged  to  have 
been  sustained  by  the  appellant  through  the  alleged  negli- 
gence and  careless  handling  of  a  street  car  on  the  streets 
of  the  city  of  Olympia  by  a  motorman  in  charge  of  the 
same  employed  by  the  respondent,  the  alleged  trustee  and 
operator  of  said  street  ear  line.  The  allegation  of  the  com- 
plaint is  to  the  effect  that  at  the  time  of  the  accident  the 
said  trustee  was  the  owner  in  trust  and  in  sole  possession 
of  all  of  the  ears,  wires,  poles,  machinery,  and  electric 
plant  connected  therewith  and  necessary  for  the  operation 
of  said  railway.  Answering  this  paragraph  of  the  com- 
plaint, respondent  alleges :  That  whatever  connection  he 
had  with  the  operation  of  said  street  car  line  referred  to 
in  said  plaintiff's  complaint  was  under  and  by  virtue  of 
an  agreement  in  writing,  a  copy  of  which  is  hereto  at- 
tached to  said  answer,  and  marked  "Exhibit  A."  The 
said  exhibit  is  as  follows: 

"Know  all  men  by  these  presents,  That  I,  Lester  B. 
Faulkner,  of  Olympia,  in  the  county  of  Thurston,  state  of 
Washington,  hereby  acknowledge  and  declare  that  I  bid 
for  the  purchase  of  the  property,  plant  and  franchise  and 
assets  of  the  Olympia  Light  and  Power  Company,  at  the 
sale  thereof,  made  on  the  eighth  day  of  July,  1897,  in  pur- 
suance of  the  decree  of  the  U.  S.  Circuit  Court  for  the 
District  of  Washington,  Western  Division,  Ninth  Circuit, 
in  the  Cause  of  Equity,  No.  345,  American  Loan  and  Trust 
Company  vs.  Olympia  Light  and  Power  Company,  as  the 
agent  of,  and  in  trust  for,  the  committee  of  bondholders  of 
said  Olympia  Light  and  Power  Company,  consisting  of 
Hazard  Stevens,  Frank  W.  Wildes,  John  F.  Souther,  N. 
W.  Jordan,  all  of  Boston,  in  the  commonwealth  of  Massa- 
chusetts, and  of  which  committee  Hazard  Stevens  is  chair- 
as—  29  Wash. 
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man.  And  I  further  acknowledge  and  declare  that  the 
money  and  bonds  paid  for  said  property  were  and  are  the 
proper  money  and  bonds  of  said  committee,  and  in  con- 
sideration of  the  terms  and  of  one  dollar  to  me  paid  by 
said  Hazard  Stevens,  chairman,  I  hereby  covenant,  promise 
and  agree  to  hold  said  property  as  the  agent  of,  and  in  trust 
for,  said  committee,  to  manage  and  administer  the  3ame, 
and  operate  the  plant,  exactly  according  to  the  orders  and 
instructions  of  said  committee,  and  without  further  or  ad- 
ditional compensation  than  my  salary  as  bookkeeper,  and 
to  deed,  convey,  transfer  and  relinquish  the  possession  of 
all  and  singular  said  property,  plant,  franchise  and  assets 
of  every  name  and  nature,  to  such  persons,  firms  or  corpo- 
rations as  may  be  designated  by  said  committee,  immedi- 
ately upon  its  written  request,  signed  by  its  chairman  or  s 
majority  of  the  members,  without  any  delay  or  evasion. 

"In  witness  Whereof,  I  have  hereunto  set  my  hand  and 
seal  this  3d  day  of  August,  1897. 

(Signed)  Lester  B.  Faulkner." 

To  this  affirmative  defense  appellant  demurred,  upon 
the  ground  that  the  matters  therein  set  forth  did  not  con- 
stitute any  defense  to  plaintiff's  action.  Said  demurrer 
was  overruled  by  the  trial  court.  Exceptions  were  taken 
by  the  appellant  to  the  rulings,  and,  the  appellant  refusing 
to  further  plead,  and  electing  to  stand  upon  the  demurrer, 
the  court  dismissed  the  action.  From  such  orders  and 
judgment  appellant  brings  this  appeal. 

The  sole  question  on  thi3  branch  of  the  case  is  whether 
respondent,  Faulkner,  under  the  agreement  set  forth,  was 
an  agent  or  trustee  of  the  street  car  company.  It  is  the 
contention  of  the  respondent  that  he  was  simply  an  agent, 
because  he  was  not  in  unlimited  control,  and  that,  there- 
fore, being  an  agent,  he  was  not  responsible  for  the  negli- 
gent acts  of  the  motonnan.  None  of  the  cases  cited  by 
either  respondent  or  appellant  are  exactly  in  point,  though 
it  is  well  settled  that  a  trustee  is  liable  whenever  he  exer- 
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cises  actual  control ;  and  we  think,  from  the  agreement  in 
this  case,  that  the  respondent  was  in  control  of  the  opera- 
tion of  the  street  car  line.  It  is  true  that  he  was  in  no 
sense  the  real  owner,  as  shown  by  the  agreement.  The 
committee  was  the  owner;  but  his  purchase  was  in  trust 
for  the  committee,  and  his  agreement  was  to  hold  said 
property  in  trust  for  said  committee,  and  to  manage  and 
administer  the  same.  He  was  the  legal  owner  of  the  prop- 
erty in  possession,  and  was  operating  it  for  the  benefit  of 
the  cestui  que  trust.  It  seems  to  us  that  this  constitutes 
exactly,  under  the  law,  n  trustee.  He  was  operating  a 
public  franchise  as  the  legal  owner.  Street  car  com- 
panies must  be  operated  by  some  one  who  is  responsible. 
The  committee  wa3  not  responsible,  and  the  responsibility 
must  rest  upon  the  operator,  who  is  the  legal  owner  of  the 
property.  Neither  public  policy  nor  the  plainest  princi- 
ples of  right  will  permit  this  responsibility  to  be  evaded. 
It  is  true  that  the  appellant,  in  his  agreement,  promised 
to  operate  the  plant  exactly  according  to  the  orders  and 
instructions  of  said  committee,  and  without  further  or  ad- 
ditional compensation  than  his  salary  as  bookkeeper,  and 
to  deed,  convey,  transfer,  and  relinquish  the  possession 
of  the  property  upon  its  written  request,  signed  by  its 
chairman,  or  a  majority  of  the  members,  without  any  de- 
lay or  evasion.  But  this  was  simply  one  of  the  stipulated 
conditions  under  which  he  operated,  and  as  long  as  he  per- 
formed the  conditions  he  was,  nevertheless,  the  trustee 
of  the  committee,  and  the  violation  of  this  condition 
would  have  simply  been  cause  for  his  removal  and  grounds 
'for  compelling  him  to  convey,  transfer,  and  relinquish 
possession  of  the  property  upon  the  demand  of  the  com- 
mittee. But  this  transfer  and  relinquishment  of  posses- 
aion  had  not  been  made  at  the  time  of  the  accident,  nor  had 
it  been  demanded  by  the  committee  in  any  manner  what- 
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ever,  so  that  the  respondent  was  as  much  a  trustee  of  the 
company  as  he  would  have  been  had  not  this  provision  for 
the  transfer  and  relinquishment  been  inserted  id  the  agree- 
ment The  agreement  was  to  turn  over  at  some  future 
time,  under  certain  conditions;  but  at  this  particular  time 
this  part  of  the  agreement  had  not  been  complied  with,  and 
no  demand  for  such  performance  had  been  made.  Being 
the  legal  owner,  and  operating  the  road)  he  stood  in  re 
lation  of  master  to  the  motorman.  And  it  is  well  settled 
that  a  trustee  is  responsible  for  tortious  acts  of  a  servant. 
while  the  beneficiary  of  the  trust  is  not.  Every  trusteeship 
has  necessarily  within  its  duties  some  element  of  agency, 
but  an  agency  need  not  necessarily  have  any  element  of  a 
trusteeship,  and  the  fact  that  the  respondent  agreed  to  di- 
vest himself  of  the  legal  title  and  of  the  possession  of  the 
property  at  some  future  time,  and  upon  contingencies  ex- 
pressed in  the  agreement  does  not  in  the  least  strip  him  of 
his  true  office,— that  of  a  trustee.  The  fact  that  the  trus- 
teeship was  afterwards  relinquished,  and  the  property 
passed  into  other  hands,  does  not  have  any  bearing  upon 
the  proposition  under  discussion. 

It  is  insisted  by  the  respondent  in  his  brief  that  the 
complaint  in  this  case  does  not  state  a  cause  of  action,  for 
the  reason  that  it  shows  contributory  negligence  on  the 
part  of  the  plaintiff,  Margaret  CVToole,  and  her  husband. 
It  is  contended  by  the  appellant  that,  this  question  not 
having  been  raised  in  the  lower  court,  it  is  too  late  to  raise 
it  here;  but  the  statute  specially  provides  that  the  question 
that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  may  be  raised  for  the  first  time  in 
this  court.  But,  considering  the  question  properly  raised. 
and  without  specially  reviewing  the  complaint  in  that  par 
ticular,  which  is  long,  and  exceedingly  circumstantial  in 
its  allegations  and  narrations,  we  are  all  of  the  opinion 
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that  under  the  universal  rulings  of  this  court  it  is  sufficient 
in  that  respect. 

The  judgment  will  therefore  be  reversed,  with  instruc- 
tions to  sustain  plaintiff's  demurrer  to  defendant's  affirma- 
tive answer. 

Reavis,  C.  J.,  and  White,  Anders,.  Mount  and  Had- 
ley,  JJ-,  concur. 


[No.    4274.      Decided   September   2,   1802.] 

L.  H.  Prather,  Respondent,  v.  City  of  Spokane,  Appel- 
lant, 

MUNICIPAL    CORPORATIONS LIABILITY    FOB    DEFECTIVE    BICYCLE    PATH. 

Where  a  city,  although  not  required  bo  to  do,  exercises  the 
privilege  of  constructing  a  bicycle  path,  the  same  rule  ill  regard 
to  the  reasonable  safety  of  such  path  for  ordinary  use  applies 
to  the  method  and  care  In  the  construction  and  maintenance  as 
where  there  1b  a  duty  imposed  by  law. 

SAME! — DUTY  TO  MAINTAIN  SATE  HIGHWAYS. 

Where  a 'city  has  exclusive  control  and  management  of  Its 
streets,  a  ministerial,  rather  than  a  governmental,  duty  is 
imposed  upon  It  to  keep  the  same  reasonably  safe  for  the 
ordinary  modes  of  travel;  hence  If  a  bicycle  path  constructed 
by  a  city  is  unsafe  for  ordinary  travel  thereon,  by  reason  of  Its 
being  constructed  with  a  sharp  turn  on  the  outer  edge  of  which 
there  was  an  elevated  curb,  the  city  Is  liable  to  one  who,  with- 
out negligence  on  his  part,  la  Injured  while  using  It  in  the 
ordinary  way. 

SAME. 

The  fact  that  other  parts  of  a  street  were  safe  for  bicycles 
and  other  vehicles  would  not  relieve  a  city  from  liability,  where 
If  bad  constructed  a  bicycle  path  and  thereby  constructively 
Invited  that  particular  kind  of  vehicle  to  go  upon  this  par- 
ticular way. 

SAME NEGLIGENCE  IN  MAINTENANCE  OF  BICYCLE  PATH. 

Where  a  city  maintains  a  bicycle  path  which  Is  unsafe  by 
reason  of  a  sharp  turn  at  a  point  about  four  feet  distant  from 
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a  gutter  eight  Inches  deep,  bordered  by  a  wooden  sidewalk 
twelve  Inches  high,  without  the  maintenance  by  the  city  of 
lights  or  barriers  at  such  point,  and  with  knowledge  on  the 
city's  part  of  the  dangerous  character  of  such  turn  In  the  path, 
the  city  Is  liable  to  a  bicycle  rider  Injured  while  traveling  on 
such  path  and  using  ordinary  care. 

SAME LIABH-ITY  FOB  DEFECTS  OUTSIDE  OT  HIOHWAT. 

The  want  of  a  sufficient  barrier  and  protection  to  prevest 
travelers  upon  a  highway  from  running  into  a  dangerous  con- 
struction without  the.  limits  of  the  road,  but  In  the  general 
direction  of  the  travel  thereon,  may  properly  be  alleged  as  a 
defect  In  the  highway  Itself. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Thomas  H.  Brents,  Judge.     Affirmed. 

John  P.  Judson  and  G.  H.  Kenyon,  for  appellant. 

C.  S.  Voorhees  and  Reese  H.  Voorhees,  for  respondent. 
The  opinion  of  the  court  was  delivered  by 

Modnt,  J. — Action  for  personal  injuries.  Defendant 
below  objected  to  the  introduction  of  evidence  on  the 
part  of  the  plaintiff  upon  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Thi3  objection  was  overruled,  and  defendant  exei-pted. 
This  ruling  of  the  court  is  the  only  error  assigned.  The 
paragraphs  of  the  complaint  necessary  to  be  considered  are 
as  follows : 

"3d.  That  during  all  of  said  times,  and  for  a  long  time 
prior  thereto,  there  were  within  said  city  a  certain  street 
running  north  and  south  therethrough,  called  and  known 
as  Division  street,  and  a  certain  avenue  running  east  and 
west  therethrough,  called  and  known  as  Augusta  avenue, 
both  of  which  said  street  and  avenue  being  public  thorough- 
fares belonging  to  and  in  the  charge  and  control  of  said 
city. 

"4th.  That  during  all  of  said  times  and  for  a  long  time 
prior  thereto,  the  said  city  had  made  and  constructed  a 
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certain  public  thoroughfare  therein  called  and  known  as 
a  cinder  path,  running  north  and  along  the  east  side  of 
said  Division  street  to  the  north  side  of  said  Augusta  ave- 
nue at  their  intersection,  and  thence  east,  on  and  along  the 
north  side  of  said  Augusta  avenue,  over  and  upon  which 
cinder  path  the  said  city  invited  and  required  all  persona 
to  travel  who  might  travel  on  said  street  or  avenue  by 
means  of  bicycles,  which  cinder  path  was  constructed  by 
and  under  the  direction  of  said  city,  and  during  all  of 
said  times,  and  for  a  long  time  prior  thereto,  was  main- 
tained by  it  for  said  purposa 

"5th.  That  during  all  of  said  times  and  for  a  long  time 
prior  thereto,  said  cinder  path,  at  the  place  where  the 
same  turned  from  said  street  east  onto  said  avenue,  was 
carelessly,  negligently  and  defectively  constructed  and 
maintained  by  said  city,  and  dangerous  to  travelers 
thereon,  in  this : — That  said  turn  was  a  sharp  right  angle 
turn  made  within  about  four  feet  of  where  there  existed 
the  street  gutter,  and  board  sidewalk,  also  constructed  and 
maintained  by  said  city  for  a  long  time  prior  to  all  of 
said  times  mentioned  herein,  at,  the  northeast  corner  of 
the  crossing  of  said  street  and  said  avenue,  which  street 
gutter  was  about  eight  inches  below  said  turn,  from  which 
glitter  arose  said  board  sidewalk  about  one  foot  in  height, 
both  of  which  said  gutter  and  sidewalk  lying  immediately 
north  of  said  turn  and  in  line  with  said  cinder  path,  going 
north  and  transverse  to  the  north  and  south  line  of  said 
cinder  path;  that  immediately  upon  turning  oast  at  said 
place  said  cinder  path  was  constructed  on  ground  which 
arose  to  an  elevation  of  about  eighteen  inches  above  said 
turn  and  thence  proceeded  east  at  that  elevation;  that  said 
cinder  path  at  said  place  was  lower  than  the  adjacent 
parts  thereof,  and  dim  and  indistinct,  and  on  account  of 
said  construction,  and  maintenance  of  said  cinder  path, 
curb  and  gutter,  in  the  manner  and  under  the  condition 
hereinbefore  described,  the  use  of  said  cinder  path  was  dan- 
gerous and  unsafe,  and  a  person  traveling  north  thereon  by 
bicycle  at  any  time  in  the  dark  of  an  evening  could  not  see, 
or  know  from  its  appearance,  that  there  was  a  turn  in  said 
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cinder  path  at  said  place,  nor  see  or  know  of  said  street 
gutter  or  sidewalk  beyond,  and  would  be  in  danger  of  rid- 
ing on  past  said  turn  into  said  gutter,  and  against  said 
sidewalk. 

"6th.  That,  during  all  of  said  times,  and  for  a  lont; 
time  prior  thereto,  towit,  for  the  period  of  six  months,  the 
said  city  negligently  and  carelessly  failed,  neglected  and 
refused  to  rei>air,  remedy  or  in  any  wise  to  correct  said 
defective,  dangerous  and  unsafe  conditions  of  said  curb, 
gutter  and  cinder  path,  so  constructed  and  maintained  by 
it  as  aforesaid,  and  carelessly  and  negligently  failed,  neg- 
lected and  refused  to  place  or  maintain  any  barrier,  sign, 
light,  or  other  means  at  said  turn  or  elsewhere,  to  show  or 
notify  travelers  on  said  cinder  path  where  said  turn  was, 
or  to  protect  such  travelers  from  injury  on  account  of 
said  dangers  and  defects,  by  running  into  said  street  gut- 
ter and  against  said  sidewalk,  and  that  because  thereof, 
prior  to  the  injury  to  this  plaintiff  herein  recited,  a  great 
number  of  other  persons  had  been  injured  at  the  same 
place  and  in  a  similar  manner,  and  that  because  of  said 
long  continuance  of  said  defective,  dangerous  and  unsafe 
conditions  of  said  curb,  gutter  and  cinder  path,  and  the 
i>conrrenee  of  said  injuries  to  other  persons,  defendant  had 
notice  of  said  defective,  dangerous  and  unsafe  conditions 
and  ought  to  have  known  thereof. 

"7th.  That  on  the  3d  day  of  November,  1899,  at  about 
!-ix  o'clock  p.  m.,  it  then  being  dark,  plaintiff  was  right- 
fully traveling  on  said  cinder  path  on  a  bicycle,  going  north 
to  his  home  in  said  city,  having  no  knowledge  or  notice  of 
any  kind  of  any  of  said  defects  in,  or  negligent  construc- 
tion of,  said  cinder  path,  or  said  curb  or  gutter,  or  any 
danger  therefrom  and  xrn  account  of  said  negligent  and 
defective  construction  of  said  cinder  path  and  through 
unci  because  of  the  defective  and  negligent  construction 
of  said  curb  and  gutter,  and  through  and  because  of  de- 
fendant's negligence  in  leaving  said  curb  and  gutter,  con- 
structed as  hereinbefore  described,  close  to  and  in  the  line 
of  said  cinder  path  as  hereinbefore  set  forth,  and  through 
find  Irecause  of  defendant'3  neglect,  failure  and  refusal  to 
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repair,  remedy  and  correct  said  defective,  dangerous  and 
unsafe  condition  of  said  curb,  gutter  and  cinder  path,  as 
hereinbefore  set  forth,  and  through  and  because  nf  de- 
fendant's said  negligence  in  failing  to  plnce  or  maintain 
proper  or  any  such  signs,  barriers,  lights  or  other  means 
of  protection  at  said  turn  in  said  path,  plaintiff  rode  his 
said  bicycle  into  said  street  gutter  and  against  said  board 
sidewalk,  throwing  him  with  great  violence  upon  and 
against  said  sidewalk,  striking  his  head  violently  thereon, 
greatly  bruising  and  cutting  his  head  and  face,  causing 
injury  to  plaintiff's  brain  and  nervous  system,  paralyzing 
the  optic  nerve  of  his  right  eye  so  as  to  cause  atrophy  of 
said  optic  nerve  and  blindness  of  said  right  eye,  badly 
wrenching  and  spraining  his  left  wrist  and  elbow  and 
causing  him  great  and  permanent  general  physical  weak- 
ness. That  on  account  of  said  fall  plaintiff  suffered  great 
physical  and  mental  pain  and  anxiety.  That  plaintiffs 
left  arm  has  only  partly  recovered  from  said  wrenching  and 
spraining.  That  plaintiff's  right  eye  has  become  practi 
eally  permanently  blind." 

The  negligence  here  alleged  is :  1st,  in  the  construction 
and  maintenance  of  a  dangerous  way ;  and,  2d,  negligence 
in  failure  to  repair,  remedy,  or  correct  the  danger  by  con- 
structing a  barrier,  sign,  light,  or  other  means,  so  as  to 
notify  travelers  of  the  danger.  It  is  first  argued  by  the 
appellant  that  the  city  was  not  required  to  construct  these 
bicycle  paths ;  that  it  was  optional  with  the  city  to  do  so 
or  not,  as  it  chose;  and  that,  therefore,  the  liability  aris- 
ing from  the  mandatory  duty  is  not  imposed  upon  the 
appellant.  Conceding  this  to  be  the  rule,  it  does  not  apply 
in  this  case,  because  it  is  alleged  that  the  path  was  con- 
structed. The  city  having  exercised  its  option  to  con- 
struct the  path,  the  same  rules  must  apply  to  the  method 
and  care  in  the  construction  and  maintenance  as  applies 
where  there  is  a  duty  imposed  by  law,  viz.,  to  so  construct 
and  maintain  the  path  or  street  or  walk  that  the  samo  may 
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be  reasonably  safe  for  the  ordinary  use  for  which  it  was 
intended.  Sutton,  v.  Snohomish,  11  Wash.  24  (39  Pac. 
273,  48  Am.  St  Rep.  847) ;  Lorence  v.  Ellensbvrg,  U 
Wash.  341  (43  Pac.  20,  52  Am.  St  Eep.  42) ;  Taake  v. 
Seattle,  18  Wash.  178  (51  Pac  362)  ;  Rowe  v.  Ballard. 
19  Wash.  1  (52  Pac.  321) ;  White  v.  Ballard,  19  Wash. 
284  (53  Pac.  159). 

It  is  next  argued  that  the  action  is  not  based  upon  any 
defects  in  the  construction  of  the  path,  but  that  the  negli- 
gence consists  in  the  location  of  the  path  at  a  sharp  turn 
near  the  curb,  the  sidewalk,  and  gutter,  and  that  this  is  a 
governmental  duty  for  which  no  action  can  be  maintained 
for  damages  sustained  by  reason  of  the  location  of  the  im- 
provement upon  the  street.  But  this  court  said  in  Sutton 
v.  Snohomish,  supra: 

"In  the  first  place,  we  are  of  the  opinion  that  the  laying 
out,  repairing  and  controlling  of  streets  by  a  chartered  mu- 
nicipal corporation  does  not  call  forth  the  exercise  of 
strictly  governmental  functions.  .  .  .  But  the  duty 
to  keep  streets  in  repair  is  a  municipal  or  ministerial  duty, 
for  a  breach  of  which  an  action  will  lie  in  favor  of  a  party 
injured  thereby.  Denver  v.  Dunsmore,  7  Colo.  328  (3 
Pac.  705). 

"In  the  second  place,  we  think  that  where,  as  here,  a  city 
has  exclusive  control  and  management  of  its  streets,  with 
power  to  raise  money  for  their  construction  and  repair,  a 
duty  (when  not  expressly  imposed  by  charter)  arises  to 
the  public  from  the  character  of  the  powers  granted  to  keep 
its  streets  in  a  reasonably  safe  condition  for  use  in  the  ordi- 
nary modes  of  travel,  and  that  it  is  liable  to  respond  in 
damages  to  those  injured  by  a  neglect  to  perform  such 
duty.  There  is  undoubtedly  a  want  of  harmony  among 
the  decisions  of  the  courts  upon  this  question,  but  wo  be- 
lieve the  decided  weight  of  authority,  as  well  as  sound 
reason,  is  in  favor  of  the  view  above  expressed." 

This  rule  has  been  followed  by  this  court  in  the  cases 
cited,  supra.     It  follows,  therefore,  that,  if  the  path  in 
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question  was  ao  constructed  as  to  be  unsafe  for  the  ordinary 
travel  for  which  it  was  intended,  the  city  is  liable  to  one 
who  is  injured  using  it  in  the  ordinary  way  and  not  negli- 
gent himself. 

It  is  also  argued  that  the  complaint  shows  that  the  streets 
themselves  were  safe  and  unobstructed  for  the  use  of  ve- 
hicles ;  that  a  bicycle  is  a  vehicle  and  that  the  respondent 
was  not  obliged  to  travel  the  path,  but  may  have  used  the 
street  without  injury.  This  may  be  conceded,  and  yet  it 
does  not  relieve  the  city  from  liability.  When  the  city 
constructed  the  cinder  path,  and  "invited  and  required 
all  persons  who  might  travel  on  said  street  or  avenue  by 
means  of  bicycles"  to  go  over  and  upon  the  path,  persona 
so  traveling  had  a  right  to  assume  that  the  same  was  safe 
for  the  use  of  bicycles  in  the  ordinary  way.  Taakc  v. 
Seattle,  16  Wash.  90  (47  Pac.  220) ;  Taake.  v.  Seattle,  18 
Wash.  178  (51  Pac.  362).  The  fact  that  other  parts  of 
the  street  were  safe  for  bicycles  would  not  relieve  the  city 
from  liability  where  it  had  invited  a  particular  kind  of 
vehicle  to  go  upon  this  particular  way.  The  way  must  be 
made  reasonably  safe  for  the  vehicle  for  which  it  is  de- 
signed. A  street  may  be  safe  for  pedestrians,  but  where 
a  sidewalk  is  provided  therefor  pedestrians  may  go  upon 
the  walk,  and  assume  it  to  be  safe.  So,  also,  a  sidewalk 
may  be  safe  for  wagons  and  other  vehicles,  but  where  a 
street  is  provided  therefor  they  may  assume  the  street 
is  safe,  and  go  upon  the  way  provided.  The  same  is  also 
true  of  a  path  erected  for  bicycles.  For  an  injury  result- 
ing in  either  ease  from  a  dangerous  way  negligently  con- 
structed or  maintained  the  municipality  is  liable.  Rv"-c 
v.  Ballard,  19  Wash.  1  (52  Pac  321). 

It  is  alleged  in  the  complaint  at  paragraph  five  that 
"said  cinder  path,  at  the  place  whore  the  same  turned  from 
said  street  east  onto  said   avenue,  was  carelessly,  negli- 
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gently,  and  defectively  constructed  and  maintained  by 
said  city,  and  dangerous  to  travelers  thereon,  in  this: 
That  said  turn  was  a  sharp  right  angle  turn  made  within 
about  four  feet  of  where  there  existed  the  street  gutter, 
and  board  sidewalk,  also  constructed  and  maintained  by 
said  city,  .  .  .  which  street  gutter  was  about  eight 
inches  below  said  turn,  from  which  gutter  arose  said  board 
sidewalk  about  one  foot  in  height,  .  .  .  and  on 
account  of  said  construction  and  maintenance  of  said 
cinder  path,  curb,  and  gutter  .  .  .  the  use  of  said 
cinder  path  was  dangerous  and  unsafe,  and  a  'person 
traveling  north  thereon  by  bicycle  at  any  time  in  the  dark 
of  an  evening  could  not  see,  or  know  from  its  appearance, 
that  there  was  a  turn  in  said  cinder  path  at  said  place." 
By  the  6th  paragraph  it  is  alleged,  that  the  city  had  notice 
of  the  dangerous  and  unsafe  conditions,  and  neglected  to 
repair  or  remedy  the  same,  or  to  maintain  any  barrier, 
sign,  light,  or  other  means  to  notify  travelers  of  the 
danger.  In  Rowe  v.  Ballard,  19  Wash.  1  (52  Pac.  321), 
this  court  said: 

"And  we  know  of  no  law  which  will  allow  a  city  to  dig 
an  excavation  or  to  establish  or  make  any  pitfall  within 
its  corporate  limits,  and  maintain  the  same  without  guards 
or  warnings  of  any  kind  to  the  traveling  public  without 
being  held  responsible  in  damages  to  the  parties  who,  with- 
out fault,  fall  into  the  same,  even  though  such  streets  may 
not  have  been  formally  graded." 

Bat  it  is  said  the  complaint  shows  that  the  obstructions 
complained  of  were  not  located  upon  the  path,  but  were 
outside  thereof,  and  were  of  themselves  necessary  and 
proper.    In  Alger  v.  Lov-ell,  3  Allen,  402,  the  court  says: 

"The  true  test,  on  the  contrary,  is  not  whether  the  dan- 
gerous place  is  outside  of  the  way,  or  whether  some  small 
strip  of  ground  not  included  in  the  way  must  be  traversed 
in  reaching  the  danger,  but  whether  there  is  such  a  risk 
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of  a  traveler,  using  ordinary  care,  in  passing  along  the 
street,  being  thrown  or  falling  into  the  dangerous  place, 
that  a  railing  is  requisite  to  make  the  way  itself  safe  and 
convenient," 

In  Davis  v.  BUI,  41  N.  H.  329,  the  court  says : 

"It  seems  entirely  clear,  upon  the  authorities,  that  the 
want  of  a  sufficient  railing,  barrier,  and  protection,  to  pre- 
vent travelers  passing  upon  a  highway  from  running  into 
some  dangerous  excavation  or  pond,  or  against  a  wall, 
stones,  or  other  dangerous  obstruction,  without  the  limits 
of  the  road  but  in  the  general  direction  of  the  travel 
thereon-,  may  properly  be  alleged  as  a  defect  in  the  high- 
way itself." 

See,  also,  Palmer  v.  Inhabitants  of  Andover,  2  Cnsh. 
600;  Higert  v.  Greencastle,  43  Ind.  574.  From  the  fore- 
going rule  it  follows  that,  if  the  city  was  maintaining  a 
dangerous  and  unsafe  path  for  bicycles,  which  it  invited 
to  go  upon  the  path,  with  knowledge  and  notice  of  the 
danger,  and  neglected  to  remedy  the  same,  and  to  place 
and. maintain  any  barrier,  sign,  or  other  means  to  notify 
travelers  of  the  danger,  that  the  city  is  liable  to  one  who 
is  injured,  using  ordinary  care,  while  traveling  thereon, 
ond  the  complaint  therefore  states  a  cause  of  action. 

The  fact  that  the  respondent  waa  traveling  thereon  in 
the  night  time,  or  without  a  light,  or  that  he  was  riding 
carelessly  and  negligently,  or  that  he  knew  of  the  danger, 
or  that  he  might  have  seen  and  avoided  it,  are  all  facts 
which  do  not  appear  in  the  complaint,  but  which  were 
proper  to  be  set  up  in  defense,  and  which  the  jury,  under 
proper  instruction,  were  required  to  pass  upon,  and  which 
we  presume  were  set  up  and  properly  passed  upon,  be- 
cause no  question  is  raised  or  can  bo  considered  on  this 
appeal  except  the  one  already  considered. 

For  the  reasons  stated  the  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Hadley,  Anders,  White  and  Ddn- 
bah,  JJ-,  concur. 
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James  A.  Waltehs,  Respondent,  v.  K.  H.  Field  et  <U., 
Defendants;  C.  C.  Hensley,  Appellant. 


Where  a  defendant  who  has  entered  a  special  appearance  In 
an  action  afterwards  answers  to  the  merits  without  preserving 
bis  special  appearance,  he  thereby  waives  any  rights  thereunder, 
and  renders  hla  appearance  general,  under  Bal.  Code,  {4886; 
and  tbe  fact  that  the  court  had  ordered  a  default  entered  nnlen 
lie  asked  further  time  to  plead  would  not  excuse  hla  subse- 
quent answer  to  tbe  merits,  when  the  appearance  and  answer 
were  voluntarily  made  under  an  agreement  to  do  so  in  case 
certain  proceedings  were  had,  which  were  done  accordingly. 

Appeal  from  Superior  Court,  Whitman  County. — Hon. 
Stephen  J.  Chadwick,  Judge.     Affirmed. 

Thomas  Ncill,  for  appellant 

Hanna  £  TIan.no>,  for  respondent. 
The  opinion  of  the  court  was  delivered  by 

White,  J. — On  the  9th  of  December,  1899,  the  respond 
ent,  as  plaintiff,  commenced  an  action  in  the  superioi 
court  of  Whitman  county  against  E.  H.  Field  and  C.  C 
Hensley,  as  defendants,  to  recover  a  judgment  on  a  promis- 
sory note  for  $800  and  interest,  which  note  was  payable 
to  tbe  order  of  the  plaintiff,  and  signed  by  tbe  defendants 
under  tbe  firm  name  of  Field  &  Hensley.  On  the  same 
day  an  affidavit  for  a  writ  of  attachment  was  made,  and 
tbe  affidavit  stated  that  C.  C.  Hensley  was  not  a  resident  of 
the  state  of  Washington,  etc.  On  tbe  same  day  a  writ  of 
attachment  was  issued  against  the  property  of  C.  C.  Hens- 
ley. On  the  same  day  the  sheriff  of  Whitman  county,  as 
shown  by  his  return,  duly  levied  the  writ  upon  and  at- 
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laehcd  all  of  the  right,  title,  and  interest  of  C.  C.  Hensley 
in  eortain  real  estate  in  section  14,  in  Whitman  county, 
particularly  describing  it.      On  the  12th  of  December, 

1899,  an  affidavit  for  a  summons  on  C.  C.  Hensley  by 
publication  was  made.  This  affidavit  stated  that  the  aaid 
C.  C.  Hensley  was  not  a  resident  of  the  state  of  Washing- 
ton ;  that  he  had  property  in  said  state,  etc.  The  summons 
was  dated  December  12,  1899,  and  requires  the  defendant 
to  appear  within  sixty  days  after  the  date  of  the  first  publi- 
cation thereof,  to-wit,  within  sixty  days  after  the  15th  of 
December,  1899,  and  defend  the  action,  etc.  The  proof  of 
the  service  was  made  on  the  29th  of  January,  1900,  and 
the  summons,  with  the  proof  of  publication,  was  filed 
March  19,  1901.  The  first  publication  was  on  the  15th 
of  December,  1899 ;  the  last  on  the  26th  of  January,  1900. 
On  the  18th  of  January,  1900,  O.  C.  Hensley  entered  a 
special  appearance,  and  by  answer  objected  to  the  juris- 
diction of  the  court  to  enter  judgment  against  the  defend- 
ant, he  appearing  for  no  other  purpose.  The  answer  Bet 
forth  the  issuance  of  a  writ  of  attachment  and  the  return  of 
(he  sheriff,  as  we  have  recited,  and  then  alleged  that  the 
land  described  in  said  return  was  not  at  the  time  of  the 
levy  the  property  of  the  defendant,  and  for  that  reason  the 
court  had  no  jurisdiction  to  make  or  enter  a  judgment  of 
any  kind  in  this  action.  And  the  answer  prayed  that  the 
court  take  such  proceedings  as  it  might  deem  proper  to 
ascertain  whether  it  would  take  further  cognizance  of  the 
cause.  The  answer  was  served  on  the  plaintiff's  attorney 
the  same  day  it  was  filed.     On  the  10th  day  of  February, 

1900,  a  motion  was  made  by  C  C.  Hensley,  appearing 
specially,  that  the  cause  he  dismissed  as  against  him,  and 
the  publication  of  the  summons  be  quashed,  because  the 
plaintiff  had  failed  to  answer  the  facts  set  up  in  the  answer 
of  aaid  defendant  as  to  jurisdiction.     On  the  27th  of  Feb- 
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ruary,  1900,  the  plaintiff  moved  for  judgment  against 
Hensley  in  accordance  with  the  prayer  of  his  complaint, 
and  based  the  motion  on  the  pleadings  of  the  plaintiff  and 
the  defendant  Hensley  on  file  in  the  action.  On  the  27th 
of  February,  1900,  the  court  heard  the  motion  to  dismiss 
the  action  and  the  motion  for  judgment  against  the  de- 
fendant Hensley  on  the  pleadings,  and  overruled  both 
motions  on  the  28th  of  February,  1900.  There  is  a  stipu- 
lation in  the  cause,  signed  by  the  attorneys  for  the  re- 
spective parties,  that  no  entry  was  made  of  the  orders,  and 
subsequently,  on  the  14th  day  of  March,  1901,  what  pur- 
ports to  be  a  nunc  pro  tunc  order  was  entered  overruling 
said  motion.  On  the  8th  day  of  March,  1900,  the  attorney 
for  C.  O.  Hensley  appeared  generally  for  Phila  A.  Ilens- 
ley,  and  asked  leave  of  the  court  to  file  a  complaint  of  inter 
vention  in  her  behalf,  and  on  the  19th  day  of  March,  1900, 
the  complaint  of  intervention  of  Phila  A.  Hensley  was 
filed.  In  this  complaint  of  intervention  Phila  A.  Hensley 
alleged  that  the  note  sued  upon  was  made  after  the  firm  of 
Field  &  Hensley  had  been  dissolved,  and  without  authority 
of  C.  C.  Hensley.  The  complaint  further  alleged  facts  aa 
to  the  non-residence  of  Hensley  and  the  issuance  of  the 
writ  of  attachment,  and  the  levy  of  the  same  on  the  land 
above  mentioned.  It  is  further  alleged  that  from  the  19th 
of  January,  1S0S,  the  intervenor  was  and  had  been  the 
absolute  owner  in  her  own  right  of  the  land  levied  on,  etc. 
The  prayer  of  the  complaint  of  intervention  was  that  the 
lien  of  the  attachment  on  the  land  be  discharged.  On 
March  14,  1900,  when  the  case  was  called  for  trial,  a  mo- 
tion was  made  in  open  court  by  the  plaintiff  for  a  default 
against  the  defendant  Hensley.  The  court  then  made  the 
following  order: 

"It  is  ordered  that  said  default,  be  entered,  unless  de 
fendant  C.  C.  Hensley,  by  his  attorney  announces  hi3  de> 
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sire  and  willingness  to  plead  further,  and  by  his  counsel 
he  at  this  time  suggests  that  he  may  desire  to  plead  further, 
and  counsel  having  suggested  that  he  cannot  plead  at  this 
time  without  injustice  to  his  client's  interests,  it  is  ordered 
by  the  court  that  this  matter  be  continued  until  the  hour 
of  one  o'clock  of  the  afternoon  of  this  day  within  which 
time  the  said  defendant  0.  C.  Hensley  by  his  counsel  may 
make  formal  application  for  continuance  of  this  cause 
which  will  be  then  considered  by  the  court" 

On  the  same  day,  immediately  following  the  above  order, 
appears  the  following  journal  entry : 

"Comes  now  the  plaintiff  by  his  attorneys,  Hanna  & 
Hanna,  and  moves  to  file  an  amended  answer  to  complaint 
in  intervention.  The  intervenor,  by  her  attorney  objects 
and  the  court  overrules  the  objection,  to  which  the  inter- 
venor excepts  and  the  exception  is  allowed.  The  court 
allows  the  plaintiff  to  amend  his  answer. 

"On  motion  of  Thomas  Keill,  counsel  for  the  intervenor, 
the  court  orders  that  the  name  of  Charles  M.  Wyman  be 
entered  as  co-counsel  for  the  intervenor,  Phila  A.  Hensley. 

"Comes  now  Hanna  &  Hanna,  attorneys  for  plaintiff 
and  moves  for  default  against  the  defendant  C.  C.  Hensley. 
Defendant  C.  C  Hensley  makes  application  for  time  in 
which  to  file  his  answer. 

"It  is  agreed  between  the  parties  liereto  that  the  defend- 
ant C.  C.  Hensley  shall  answer  to  the  merits  of  the  case 
and  that  the  intervention  case  be  dismissed,  and  that  the 
costs  abide  the  result  of  the  main  case,  and  that  the  de- 
fendant C.  C.  Hensley  answer  to  the-  merits  within-  seven 
days. 

"Wherefore,  it  is  adjudged  and  ordered  that  the  inter- 
vention of  said  Phila  A.  Hensley  in  said  action  be  and 
hereby  is  dismissed,  and  that  the  costs  now  accrued  in  said 
action  abide  the  result  of  the  main  case,  and  that  the  cost 
bills  of  the  respective  parties  herein  be  submitted  to  the 
opposite  party,  and  further  that  the  defendant  C.  C  Hens- 
ley has  leave  to  answer  to  the  merits  in  said  action  and  he 
is  given  seven  days  in  which  to  serve  and  file  his  said 
answer. 

3fl— 2»  Wash. 
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"Dodo  in  open  court  this  14th  day  of  JIarch,  1901." 

On  the  30th  of  March,  1001,  C.  C.  Hensley  filed  his 
answer  to  the  merits.  The  answer,  after  entitling  the 
cause,  reads:  "Conies  now  the  defendant  C.  C.  Henslev, 
and  for  answer  to  the  plaintiff's  complaint  herein  (1), 
denies,"  etc.  The  answer  denies"  the  partnership,  the  malt- 
ing of  the  note  by  the  defendant,  and  in  addition  sets  up 
affirmative  matter.  A  demurrer  was  interposed  to  the 
answer,  and  sustained.  An  amended  answer  was  filed  on 
May  -22,  1901.  The  defendant  C.  C.  Hensley  in  his 
amended  answer  denied  the  allegations  of  the  complaint, 
and  further  alleged:  That  on  the  1st  of  June,  1898,  the 
firm  of  Field  &  Hensley  was  dissolved,  and  that  plaint- 
iff had  knowledge  of  the  dissolution  of  the  firm  when  he 
took  the  note  in  question  from  the  defendant  Field.  On 
October  18,  11)01,  the  following  order,  omitting  the  title 
of  the  cause,  appears  in  the  journal  entry : 

"It  is  ordered  that  the  ease  be  and  the  same  is  hereby 
set  for  trial  on  November  14,  1901,  at  the  hour  of  9  o'clock. 
a.  m. 

"On  motion  of  plaintiff  by  hie  attorneys,  Hanna  & 
Hanna,  it  is  ordered  that  the  attachment  heretofore  issued 
herein  on  all  that  portion  of  the  southwest  quarter  of  sec- 
tion 14,  in  township  18  north,  of  range  forty-five  E.,  W. 
II.,  lying  east  of  the  O.  Ii.  &  N.  Co.'s  right  of  way  running 
through  said  quarter  section  of  land,  consisting  of  100 
acres  more  or  less,  be  and  the  same  is  hereby  dismissed." 

The  trial  was  had  on  November  19,  1901.  On  the  next 
day  the  jury  returned  a  verdict  in  favor  of  the  plaintiff. 
and  against  the  defendant  Hensley,  for  the  amount  sued 
for.  A  judgment  was  rendered  on  this  verdict.  Up  until 
the  time  the  defendant  0.  C.  Hensley  filed  his  answer  to 
the  merits  his  attorney  in  all  answers  and  motions  there- 
tofore filed  by  him  was  particular  in  noting  that  he  ap- 
peared specially.    The  errors  complained  of  are  as  follows: 
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"1st.  The  court  erred  in  overruling  defendant's  motion 
to  dismiss  the  case.  2d.  The  court  erred  in  granting  a 
default  against  the  defendant  while  the  answer  to  the  juris- 
diction was  pending  and  undisposed  of.  3d.  The  court 
erred  in  entering  judgment  against  the  defendant." 

The  only  question  before  us  is,  did  the*  superior  court 
have  jurisdiction  to  hear  and  determine  this  case?  The 
appellant  contends  that  tho  court  erred  in  not  sustaining 
the  motion  to  quash  the  publication  of  summons,  and  in 
not  dismissing  the  action  on  his  answer  attacking  the  juris- 
diction of  the  court,  Tho  respondent  contends  that  after 
the  ruling  complained  of  the  defendant  voluntarily  in  open 
court  agreed  to  enter  an  appearance  and  answer  to  the 
merits  if  certain  things  were  done,  and  in  accordance  with 
that  agreement  did  so  voluntarily  appear.  If  such  was  the 
case  it  is  useless  to  consider  whether  or  not  the  court  erred 
iu  its  ruling  on  the  motions  made  under  tho  special  appear- 
ance. The  judgment  in  this  case  was  rendered  on  plead- 
ings filed  after  the  voluntary  agreement  and  appearance 
of  the  defendant,  if  it  is  true  the  defendant  voluntarily 
appeared.  Many  authorities  hold  that  when  a  defendant 
appears  and  objects  to  jurisdiction,  and  his  objection  is 
overruled,  he  must  then  elect  to  stand  upon  his  objection, 
or  to  go  into  the  merits,  and  that  going  into  the  merits 
waives  his  exception.  But  we  have  held  that  filing  a  de- 
murrer to  the  complaint  before  a  justice  of  the  ]>eace  after 
a  special  appearance  claiming  that  no  summons  had  been 
served  upon  which  the  court  obtained  jurisdiction  of  the 
person  of  the  defendant  did  not  waive  the  objection  to  the 
jurisdiction.  Woodbury  v.  Ileiuiiiigseii,  11  Wash.  12  (39 
Pac.  243).  The  question  now  presented  is  quite  different. 
Here  the  defendant  asked  for  further  time  to  plead  when 
the  court  ruled  on  the  motion  for  his  default.  The  court 
then  took  the  matter  under  advisement,  and  directed  him 
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to  make  application  at  1:00  o'clock  on  the  same  day  for 
further  time  to  plead.  When  the  hour  to  make  the  appli- 
cation arrived  the  defendant  agreed  with  th&  plain/iff  that 
he  would  answer  to  the  merits,  and  that  the  intervention 
suit  of  one  of  the  parties  to  the  action  should  lie  dismissed, 
and  that  the  cost  of  such  intervention  should  abide  the  re- 
sult of  the  action.  In  this  stipulation  seven  days'  time 
was  given  to  answer  to  the  merits,  and  the  intervention 
suit  was  dismissed,  the  cost  to  abide  the  result  of  the  trial 
of  the  action  on  its  merits.  This  stipulation,  we  think. 
amounted  to  a  general  appearance,  and  waived  the  question 
as  to  the  jurisdiction  of  the  court  over  the  person  of  de- 
fendant. Upper  Mississippi  Transportation  Co.  v.  Wkii- 
taker,  10  Wis.  220.  In  the  case  cited  from  Wisconsin 
where  there  was  a  special  appearance  for  the  sole  purpose 
of  moving  to  set  aside  the  service  of  summons,  and  after 
the  motion  was  overruled  the  defendant  asked  for  an  ex- 
tension of  time  in  which  to  plead,  the  court  said: 

"It  is  now  shown  that  the  proceedings  were  slayed  a! 
the  instance  of  the  plaintiff  in  error,  and  not  by  the  judge 
upon  his  motion,  as  was  formerly  supposed.  This  entirely 
changes  the  aspect  of  the  case  with  regard  to  the  question 
of  jurisdiction.  It  was  an  appearance,  an  unqualified 
waiver  of  previous  defects  in  the  service  of  process.  The 
relief  granted  was  consistent  only  with  the  complete  juris- 
diction of  the  court  over  the  party  applying  for  it;  and  if 
founded  upon  such  application,  which  it  now  appears  to 
have  been,  the  jurisdiction  can  no  longer  be  questioned." 

Our  statute  expressly  provides  that  a  defendant  appear= 
in  an  action  when  he  answers,  demurs,  makes  any  appli- 
cation for  an  order,  or  gives  the  plaintiff  written  notice  of 
Ills  ap]>earanee,  and  that  every  such  appearance  made  in 
an  action  shall  be  deemed  a  general  appearance,  unless 
Ihe  defendant  in  making  the  same  states  that  same  is  8 
special  appearance.     §  4886,  Ballinger's  Code.     Up  until 
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the  time  the  answer  in  this  case  to  the  merits  was  filed  the 
defendant  was  careful  in  all  motions  and  pleadings  filed 
by  him  to  note  that  he  appeared  specially.  The  answer 
to  the  merits  and  all  pleadings  subsequent  thereto  filed  by 
the  appellant  do  not  purport  to  be  made  under  a  special 
appearance.  Under  §  4886  the  appearance  is  general. 
The  defendant  could  have  preserved  his  special  appear- 
ance in  his  answer  to  the  merits,  but  he  did  not  see  fit  to  do 
so.  Under  the  statute  cited  his  answer  to  the  merits  was 
a  general  appearance.  And  this,  in  connection  with  the 
stipulation  and  the  character  of  the  defense  interposed, 
being  in  part  the  same  as  that  interposed  by  the  intervenor, 
convinces  us  that  he  intended  to  voluntarily  appear  in  the 
action,  and  that  he  was  not  forced  to  answer  to  the  merits 
by  reason  of  the  order  of  the  court  that  default  would  be 
entered  against  him  nnless  he  announced  his  desire  and 
willingness  to  plead  further. 

The  judgment  of  the  court  below  is  therefore  affirmed, 
with  costs  to  the  respondent. 

Eeavis,  C.  J.  and  Hat>ley,  Mount,  Anders  and  Dun- 
iias,  JJ.,  concur. 


[No.    4112.      Decided    September    8,    1902.] 

Nobthwestebn  Steamship  Company,  Appellant,  V. 
Dexteh  Hobton  &  Company,  Bankebs,  et  al..  Re- 
spondents. 

DECEIT EBPEE8BNTATT0NB SCIENTEB PLEADING. 

In  an  action  to  recover  damages  lor  false  representations 
as  to  the  solvency  of  a  third  person,  the  complaint  Is  demurrable, 
when  it  avers  that  plaintiff  was  induced  to  make  sale  of  a  steam- 
ship upon  positive  representations  by  defendants  of  the  solvency 
of  the  purchaser,  that  plaintiff  had  no  other  knowledge  than  that 
obtained   from,  such    representations,    that    the    representations 
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were  false  and  the  plaintiff  Injured  thereby,  but  no  averment 
la  made  that  the  defendants  had  knowledge  of  the  falsity  of  their 
representations,  nor  that  the  statements  were  made  recklessly, 
without  knowledge  of  their  truth  or  falsity,  nor  specific  facts 
stated  from  which  fraudulent  intent  could  be  inferred. 

Appeal  from  Superior  Court,  King  County. — Hon, 
Geoboe  Meade  Emory,  Judge.     Affirmed. 

Oreene  &  Griffiths  and  P'des,  Donworth  &  Howe,  for 
appellant. 

Peters  &  Powell,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Rea  vis,  C.  J. — Action  to  recover  damages  alleged  bv 
plaintiff  for  false  representations  by  defendants  of  the 
solvency  of  a  third  person.  The  plaintiff  is  a  corporation, 
and  owned  a  steamship.  Defendant  Latimer  is  the  presi- 
dent of  the  plaintiff  corporation,  and  is  also  manager  of 
the  defendant  bank,  a  corporation.  The  complaint  alleges, 
in  substance,  that  the  estate  of  one  Jackson  was  a  stock- 
holder, owning  a  majority  of  the  capital  stock  in  plaintiff 
corporation,  and  that  said  estate  was  indebted  to  the  de 
fendant  bank  in  a  large  sum,  and  that  the  bank  held  the 
stock  owned  by  said  estate  as  collateral  security  for  the 
payment  of  said  indebtedness,  and  that  said  estate  was 
otherwise  unable  to  pay  such  indebtedness. ;  that  the  de 
fondants  desired  that  plaintiff  sell  the  said  steamship 
named  "George  E.  Starr"  to  one  Shirk  for  the  sum  oi 
about  $12,000,  so  that  the  capital  stock,  so  held  by  de 
fendant  l«mk  as  collateral  security,  should  be  mad?  valu- 
able, and  the  bank  receive  the  proceeds  of  such  sale,  to  1* 
applied  in  payment  of  the  indebtedness  of  said  estate  to 
the  bank  ;  that  the  plaintiff  was  unwilling  to  sell  the  steam- 
ship, and  to  credit  a  large  portion  of  the  purchase  price  to 
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Shirk,  without  security  for  the  payment  thereof;  that 
(hereupon,  in  order  to  induce  said  sale  to  Shirk,  defendants 
made  representations  as  to  the  solvency  and  ability  of 
?aid  Shirk  to  pay  such  purchase  price.  The  allegation;! 
relative  to  such  inducement  and  representations  are  then 
stated  as  follows: 

"That  thereupon,  and  :u  order  to  obviate  and  do  away 
with  every  such  objection  and  refusal,  said  defendants 
and  each  of  them  positively,  at  or  about  the  time  of  the 
execution  and  delivery  of  said  paper  writings,  and  before 
such  execution  and  delivery,  represented  to  and  assured 
this  plaintiff  that  said  Shirk  was  of  high  financial  respon- 
sibility and  of  great  wealth,  and  owned  and  possessed 
real  and  personal  estate  of  great  value,  to-wit,  of  the  value 
tif  eight  hundred  thousand  dollars  and  upwards,  and  that 
they  knew  the  said  Shirk  to  be  a  man  of  great  means  and 
amply  good  for  said  sums,  and  that  therefore  said  paper 
writings,  each  with  his  signature  thereto  and  his  delivery 
thereof,  were  and  each  of  them  was  adequate  and  sufficient 
security  and  guaranty  that  all  things  and  matters  therein 
agreed  by  him  to  be  performed  or  paid,  would  be  performed 
arid  paid  as  therein  by  him  agreed,  and  thereupon  by  said 
representations  and  assurances  this  plaintiff,  having  n« 
knowledge  nor  information  to  the  contrary,  and  reason- 
ably relying  in  good  faith  upon  said  representations  and 
assurances  as  true,  was  then  induced  to  Ixdicve  and  did 
believe  that  said  paper  writings  with  the  signature  of  said 
Shirk  thereto  and  with  his  delivery  thereof  to  plaintiff 
were  so  adequate  and  sufficient,  and  so  relying  and  Iwliev- 
ing,  on  or  about  the  7th  day  of  February,  1S!)R,  cnnsuni 
mated  said  sale  to  said  Shirk  and  delivered  to  said  Shirk 
t'aid  agreement,  and  put  said  Shirk  in  possession  "f  said 
vessel,  etc.,  as  such  purchaser,  and  accepted  from  said 
Shirk  said  agreement  and  said  promissory  note  in  evidence 
of  said  sale:  Whereas,  in  truth  and  in  fact,  said  repre- 
sentations and  assurances  and  every  one  of  them  was  then 
and  at  all  times  false  and  untrue  in  this,  that  the  said 
Shirk  then  and  at  all  times  was  of  very  littleand  insufficient 


568     NORTHWESTERN  8.  S.  CO.  v.  DEXTER  HORTON  *  CO. 
Opinion  of  the  Court — Runs,  C.  J.        [29  Wash 

or  no  financial  responsibility  in  tho  promises,  and  was  not 
a  man  of  any  wealth,  and  was  of  little  or  no  means,  and  was 
insolvent,  and  said  promissory  note  which  was  by  him 
signed  and  delivered  to  this  plaintiff  was  therefore  of  no 
security  and  guaranty  at  all  to  this  plaintiff  for  the  pay- 
ment or  performance  by  said  Shirk  of  any  purchase  price 
of  money  or  anything  therein  agreed  by  him  to  be  paid  or 
performed,  and  was  wholly  uncollectible  and  valueless." 

Damages  are  demanded  for  the  false  representations.  A 
general  demurrer  was  sustained  to  the  complaint,  and,  the 
plaintiff  standing  on  the  complaint,  judgment  was  given 
for  defendants. 

The  error  assigned  is  the  ruling  upon  the  demurrer. 
The  objection  to  the  complaint  is  that  no  fraud  or  deceit 
is  charged  against  defendants.  There  does  not  seem  to  be 
much  conflict  over  the  legal  principles  controlling  the  act-  ■ 
ion.  The  general  rule  is  very  well  stated  in  14  Am.  & 
Eng.  Ene.  Law  (2d  ed.),  85: 

"And  the  general  rule  is  that  a  false  representation  of 
n  material  fact,  though  it  may  be  made  with  the  intention 
that  it  shall  be  acted  upon  by  the  person  to  whom  it  is 
made,  and  though  it  may  be  acted  upon  by  him  to  his  dam- 
age, is  not  a  fraudulent  representation,  unless  it  is  made 
with  an  actual  fraudulent  intent,  or  under  circumstances 
from  which  a  fraudulent  intent  may  be  implied.  A 
fraudulent  intent,  as  will  be  shown  in  the  course  of  this 
section,  includes  knowledge  that  the  representation  is 
false,  and  an  intent  that  it  shall  deceive.  The  reasons 
upon  which  this  rule  is  based  are  that  'in  contem- 
plation of  law  there  can  be  no  fraud  without  moral  de- 
linquency;' or,  in  other  words,  that  'there  is  no  actual 
fraud  which  is  not  also  moral  fraud,'  and  that  a  party  may 
protect  himself,  if  he  sees  fit  to  do  so,  by  a  warranty  which 
will  cover  innocent  as  well  as  fraudulent  misrepresenta- 
tions." 

And  further,  of  the  action  of  deceit,  it  iB  said  (Id., 
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"By  the  overwhelming  weight  of  authority,  in  order 
to  render  a  person  liable  for  false  reprMen  tat  ions  in  an 
action  of  deceit,  it  must  be  shown  that  he  made  the  repre- 
sentations scienter, — that  is,  either  with  actual  knowledge 
of  their  falsity,  or  under  such  circumstances  that  the  law 
will  imply  or  impute  knowledge,  as  in  the  case  of  reck- 
less statements,  without  knowledge  whether  they  are  true 
or  false,  representations  made  for  a  fraudulent  purpose, 
though  without  actual  knowledge  of  their  falsity,  and 
representations  accompanied  by  a  false  assumption  of 
knowledge,  express  or  implied.  As  a  general  rule  an  ac- 
tion of  deceit  cannot  be  maintained  if  a  false  represen- 
tation ia  made  in  the  honest  belief  that  it  is  true." 

The  question  here  is  whether  the  scienter  is  alleged 
in  the  complaint  Of  this  knowledge  the  rule  is  stated 
as  follows: 

"As  a  general  rule,  falBe  representations  not  being 
fraudulent  or  actionable,  unless  made  with  knowledge  of 
their  falsity,  or  stated  as  the  truth  when  the  person  has 
no  knowledge  on  the  subject,  scienter  must  be  expressly 
alleged  in  a  declaration  or  complaint  for  false  represent- 
ation and  deceit,  or  specific  allegations  must  be  used 
which  sufficiently  import  knowledge."  8  Enc.  PI.  &  Pr., 
901. 

And  it  seems  to  be  well  supported  by  the  authority 
there  noted.  It  will  be  observed  the  complaint  overs 
that  plaintiff  was  induced  to  make  the  sale  of  the  steam- 
ship upon  positive  representations  of  the  solvency  of 
Shirk  by  the  defendants,  and  that  plaintiff  had  no  other 
knowledge  than  thu3  obtained;  that  such  representations 
were  false,  and  plaintiff  was  injured  thereby.  It  is  ap- 
parent there  is  no  direct  allegation  of  deceit  or  moral 
fraud  of  the  defendants.  Are  there  specific  allegations 
which  charged  knowledge  of  the  falsity  of  the  represen- 
,  tations  made  to  the  defendants  ?  For  it  is  true  that  where 
specific   facts   are  stated   from   which   fraud   necessarily 
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follows  the  scienter  may  be  inferred.  However,  if  the 
false  representations  were  not  intended  to  deceive,  or  nut 
made  recklessly,  without  knowledge  of  their  truth  «t 
falsity,  the  moral  fraud,  which  is  the  gist  of  the  action, 
is  not  charged.  It  is  well  to  keep  in  view  the  distinction 
between  actions  upon  false  warranties,  and  also  suits  for 
rescission  and  relief  against  mistakes  in  equity  and  actions 
for  deceit.  In  the  former  the  scienter  may  be  immaterial, 
in  the  latter  it  is  always  material. 

"In  the  requirement  of  a  scienter  deceit,  differs  from 
breach  of  warranty.  If  a  representation  amounts  to  a 
warranty,  an  action  of  assumpsit,  for  a  breach  of  warranty, 
or  an  action  on  the  case  for  a  false  warranty,  express  or 
implied,  may  bo  maintained,  whether  the  defendant  knew 
the  representation  was  false  or  not.  Therefore,  when  it 
is  decided  in  any  case  that  knowledge  of  the  falsitv  of  a 
representation  is  necessary  to  entitle  a  person  to  main- 
tain an  action  for  damages,  care  should  be  taken  to  as- 
certain whether  the  action  is  for  deceit  or  for  breach  of 
warranty  or  false  warranty,  lxtforo  the  decision  is  relied 
upon  as  authority."  14  Am.  &  Eng.  Kne.  Law  (2d  ed.), 
£7. 

This  distinction  is  mentioned  in  Sears  v.  Stinsan,  3 
Wash.  (115  {2!>  Pac.  2051.  The  allegation  that  reprc 
sentationa  made  by  defendants  relative  to  the  property 
jwjssessed  by  Shirk  were  false  are  not  entirely  inconsist- 
ent with  the  idea  of  moral  innocence.  There  are  iiiiuiy 
elements  considered  in  forming  a  conclusion  when  the 
solvency  of  one  is  in  question.  Jt  must  necessarily  in- 
volve opinion,  and  cannot  be  subjected  ordinarily  t>.>  pre 
cise  facts. 

'"The  rule  that  then1  must  lie  an  intention  to  deceivu 
applies  with  full  force,  if  not  with  peculiar  force,  to  falsc- 
representatiriiis  as  to  the  solvencv  or  credit  of  another." 
14  Am.  i-  Kng.  Kne.  Law  (id  ed.),  103. 
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However,  where  sneh  representations  are  made  positive- 
ly or  recklessly,  and  without  knowledge,  by  one  to  the  in- 
jury of  another,  the  fraud  consists  in  the  false  state- 
ment that  one  has  such  knowledge.  The  objection  to  the 
complaint  seems  well  taken. 

The  judgment  is  affirmed. 

Hadley,  Anders,  White,  Dunbah  and  Mount,  JJ., 
concur. 


[No.   3TT2.     Decided   September  4,   1802] 
The  State  of  Washington,  on  (lie  Relation  of  Victor 
Boom  Company,  Respondent,  v.  Frank  E.  Peterson, 
A  ppellant. 


V  AFFIDAVIT — FORM   OF  AFFIDAVIT. 

The  statutory  requirement  that  matters  constituting  contempt 
must  be  shown  by  affidavit  presented  to  the  court  Is  satisfied 
by  the  filing  of  a  written  declaration  In  the  form  of  a  complaint, 
properly  sworn  to  and  certified,  when  such  declaration  Is  Intended 
to  constitute  an  affidavit. 

SAME— DISOBEDIENCE     OF     OBDER     OF     COttRT PERSONS     AFFECTED     BY 

ORDER. 

Bal.  Code,  §  57i»S,  subd.  5,  which  provides  that  disobedience 
of  any  lawful  Judgment,  decree,  order,  or  process  of  a  court 
shall  be  deemed  a  contempt  of  court,  applies  only  to  such  as 
stand  in  the  relation  of  parties  to  the  action,  or  tn  privity  with, 
or  In  the  position  of  servant,  agent,  or  employee  of,  the  nom- 
inal parties,  and  who  are  in  some  way  designated  as  subject  to 
the  orders  of  the  court. 


HARMLESS    ERROR. 

The  fact  that  one  attached  for  contempt  was  ordered  arrested 
and  brought  before  the  court  without  ball  and  without  the  desig- 
nation of  a  return  day  in  the  warrant,  was  not  prejudicial 
error  where  the  record  shows  that,  when  brought  into  court,  he 
was  allowed  time  to  plead,  and,  In  the  meantime,  to  go  upon  bis 
own  recognizance. 


572    STATE  EX  REL.  VICTOR  BOOM  CO.  v.  PETERSON. 

Opinion  of  the  Court— Anders,  J.         [29  Wash. 

Appeal  from  Superior  Court,  Chehalis  County. — Hod. 
Charles  W.  Hodgdon,  Judge.     Reversed. 

John  C.  Ilogan,  for  appellant. 
J.  C.   Cross,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  is  a  proceeding  for  the  punish- 
ment of  the  appellant,  Frank  E.  Peterson,  for  an  alleged 
contempt  in  violating  a  restraining  order  issued  by  the 
superior  court  of  Chehalis  county,  in  an  action  which  was 
then  pending  in  said  court. 

It  appears  from  the  record  that  the  Victor  Boom  Com- 
pany, a  corporation,  organized  and  existing  under  the 
laws  of  this  state,  on  January  13,  1900,  instituted  an 
action  in  said  court,  against  Stephen  Goodwell  and  H. 
G.  Ellis,  to  restrain  them  from  molesting  or  interfering 
with  the  property  and  appliances  of  said  plaintiff. 

The  Victor  Boom  Company  was  organized  in  the  year 
1800,  and  seems  to  have  complied  with  all  the  require- 
ments of  our  statutes  in  relation  to  such  corporations.  On 
January  31,  1000,  the  court,  in  said  action,  on  motion  of 
plaintiff,  ordered  and  adjudged  as  follows :  "That  until  the 
further  order  of  the  court  in  the  premises,  you,  the 
said  Stephen  Goodwell  and  H.  G.  Ellis,  and  each  of  you, 
defendants  herein,  and  all  and  singular  of  your  agents 
and  employees,  and  all  others  acting  for  you,  and  each  or 
either  of  you,  do  absolutely  desist  and  refrain  from  mo- 
lesting, or  interfering  with,  in  any  manner  or  form,  what- 
soever, the  property,  or  any  part  thereof,  of  tho  said 
plaintiff  situate  and  being  at  and  near  the  mouth  of  the 
Ncushkah  river,  and  the  waters  of  Gray's  Harbor,  con- 
tiguous thereto  in  said  Chehalis  county,  mentioned  and 
referred   to  in   the  plaintiff's  complaint   as  constituting 
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the  boom  of  the  said  plaintiff,  the  same  being  composed 
of  piling,  boom  sticks  and  chains  and  appliances  used  in 
catching,  sorting,  booming,  and  rafting  of  saw  logs,  at 
the  place  aforesaid,  and  therein  fail  not  at  your  peril. 
This  order  and  judgment  to  take  effect  and  be  in  force 
from  and  after  entry,  the  filing  of  a  bond,  as  hereinbe- 
fore provided,  and  the  Bervice  of  the  same  on  the  said  de- 
fendants." 

This  order  was  served  upon  the  defendants  in  the  ac- 
tion, and  also  upon  Peterson,  the  appellant  herein.  There- 
after there  was  filed  with  the  clerk  of  the  court  aforesaid 
what  was  termed  a  "complaint  and  affidavit,"  entitled, 
"The  State  of  Washington,  at  the  relation  of  The  Victor 
Boom  Company,  a  corporation,  plaintiff,  vs.  Frank  E. 
Peterson,  defendant,"  in  which  is  set  forth  all  the  rec- 
ords and  proceedings  in  the  original  suit  of  the  relator 
against  Goodwell  and  Ellis  up  to  and  including  the  re- 
straining order  above  quoted,  and  in  which  it  is  alleged, 
in  substance,  that  the  said  Frank  E.  Peterson,  in  dis- 
regard of  the  said  order  of  the  court,  and  in  violation 
thereof,  did,  on  February  2,  1900,  wilfully,  maliciously, 
wrongfully,  and  without  reason  or  excuse  therefor,  cut 
loose  and  set  adrift  certain  boom  sticks  and  chains  of  the 
relator  from  ita  boom  at  the  mouth  of  the  Xeushkah  river 
and  the  waters  of  Gray's  Harbor,  at  and  near  the  mouth 
of  said  river,  and  within  the  plat  of  the  relator  as  men- 
tioned and  set  forth  in  the  original  complaint;  and  the 
said  Frank  E.  Peterson  did  then  and  there,  in  violation 
of  said  order,  interfere  with  and  molest  the  property  of 
the  said  relator  while  the  said  relator  was  conducting  its 
ordinary  business  of  booming  and  rafting  saw  logs,  at  its 
boom  aforesaid,  by  then  and  there  cutting  loose  from  its 
boom  about  sixteen  boom  sticks  and  chains,  and  setting 
the  same  adrift  in  the  waters  of  Gray's  Harbor;  the  said 
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Peterson  then  and  there  declaring  that  he  would  clear  tbc 
l)ix>in  of  any  and  all  sticks  and  chains  that  might  be 
placed  in  said  boom  by  the  relator,  and  that  he  would 
disregard  the  said  order  of  the  court.  The  complainant 
prayed  for  the  issuance  of  a  citation  to  the  said  Peter- 
son for  his  appearance  before  the  court.  This  complaint 
;;iid  affidavit  was  sworn  to  by  G.  M.  Powell,  secretary  and 
treasurer  of  relator,  before  the  clerk  of  said  superior 
court,  and  u]x>n  presentation  thereof  the  court,  on  Feb- 
ruary 6,  1900,  issued  a  warrant  of  arrest  against  the  de- 
fendant, Peterson,  returnable  forthwith,  requiring  the 
said  defendant  to  answer  the  allegations  of  contempt 
in  said  affidavit  contained,  and  that  the  defendant 
lie  held,  when  arrested  under  such  writ,  without  hail.  The 
court,  at  the  same  time,  ordered  that  a  copy  of  the  affida- 
vit then  on  file  in  the  cause  be  served  upon  the  defend 
ant  with  the  writ  of  attachment.  The  defendant  was  ac- 
cordingly arrested  and  brought  into  court  and  thereupon,!* 
his  counsel,  moved  to  quash  the  warrant  and  dismiss  the 
proceeding  upon  the  grounds:  First,  that  no  affidavit,  as  re- 
quired by  statute,  as  a  basis  for  the  proceeding,  was  ever 
made  or  filed;  second,  that  the  warrant  was  null  and  void 
in  failing  to  specify  a  return  day;  and,  third,  that  th'1 
firdcr  directing  the  issuance  of  the  warrant-  was  void  it* 
denying  the  defendant  the  right  to  bo  admitted  to  hail. 
This  motion  was  heard  and  denied  on  the  6th  day  of  Feb- 
ruary, and  the  defendant  was  required  to  plead  to  the 
complaint  and  affidavit  on  February  10,  1900,  at  the 
hour  of  10:00  o'clock,  a.  m.,  bail  being  fixed  at  $200. 
to  he  given  by  himself  for  his  appearance  at  said  date. 
On  the  day  last  mentioned,  the  defendant  appeared  and 
demurred  to  the  complaint  made  the  basis  of  the  proceed- 
ing upon  the  grounds,  imioiig  others,  that  no  affidavit  as 
required  by  law  was  ever  made  or  filed  as  a  basis  for  the 
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issuance  of  the  warrant  for  the  arrest  of  the  defendant; 
that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendant  or  grounds 
for  the  punishment  of  the  defendant  for  contempt  of 
court,  and  that  the  court  had  not  acquired  jurisdiction 
in  the  premises.  The  demurrer  was  overruled,  and,  the 
defendant  having  answered,  the  case  proceeded  to  trial 
before  the  court.  The  defendant  was  found  guilty,  and 
was  adjudged  to  pay  a  fine  and  costs,  and  to  stand  com- 
mitted until  such  fine  should  be  paid.  From  this  judg- 
ment tho  defendant  has  appealed. 

It  is  alleged  by  the  appellant  that  the  court  erred:  (1) 
In  denying  his  motion  to  quash  the  proceedings  and  dis- 
charge the.  defendant  on  the  ground  that  no  affidavit  as 
required  by  statute  was  made  or  filed  as  a  basis  for  the 
proceeding,  and  that  the  court  was  without  jurisdiction 
in  the  proceeding;  (2)  in  ordering  the  arrest,  of  the  der 
fendant  without  bail,  and  in  denying  the  appellant's  mo- 
tion to  quash  the  warrant  on  that  ground ;  (3)  in  making 
the  warrant  of  arrest  returnable  forthwith,  and  not  upon 
a  day  certain,  and  denying  the  motion  to  quash  the  war- 
rant for  that  reason ;  (4)  in  overruling  the  appellant's 
demurrer  to  tho  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  oonstitute  a  contempt;  and  (5)  in 
denying  appellant's  motion  for  a  nonsuit. 

It  is  claimed  by  counsel  for  the  appellant  that  no  affida- 
vit whatever  was  filed  by  or  on  behalf  of  the  relator  as  i 
basis  for  this  proceeding.  This  contention  is  predicated 
upon  the  assumption  that  the  paper  writing  which  the 
learned  trial  court  treated  as  an  affidavit  was  merely  an 
ordinary  complaint,  and,  though  sworn  to,  was  neither  in 
form  or  substance  an  affidavit.  Tt  was  in  the  form  of  a 
complaint  in  an  ordinary  civil  action,  and  was  subscribed 
by  the  attorney  for  the  relator  as  complaints  ordinarily 
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are  in  our  practice;  but  it  does  not  necessarily  follow 
from  those  facta  that  it  might  not  have  been  property 
treated  as  an  affidavit-  It  has  been  said  that  an  affidavit 
ib  a  declaration  on  oath,  in  writing,  sworn  to  by  the  affi- 
ant before  some  person  who  has  authority  to  administer 
oaths.  Harris  v.  Lester,  80  111.  307 ;  2  Cyc.  p.  4.  An  affi- 
davit is  not  a  pleading,  and  cannot  be  made  to  take  the 
place  of  a  pleading  required  by  law.  For  instance,  an 
affidavit  cannot  be  made  to  serve  the  purpose  of  a  plea  in 
abatement  or  in  bar.  Kellogg  v.  Sutherland,  3S  Ind. 
154.  On  the  other  hand,  it  is  the  general  rule  that  a 
verified  pleading  cannot  be  substituted  for  an  affidavit 
that  the  law  specially  requires.  Gairtnj  v.  Doanc,  51 
N.  Y.  84.  But  we  think  that  a  written  declaration,  prop- 
erly sworn  to  and  certified,  may  constitute  an  affidavit, 
if  intended  as  such,  even  though  it  be  in  the  form  of  an 
ordinary  pleading.  The  venue  is  properly  prefixed  to 
this  alleged  affidavit,  and  the  facts  therein  stated  sewn  to 
have  been  sworn  to  before  the  proper  officer,  and  it  would, 
therefore,  seem  that  the  contention  that  no  affidavit  was 
filed  is  not  available. 

But  it  is  further  contended  by  the  learned  counsel  for 
the  appellant  that  even  if  it  lie  conceded  that  the  instru- 
ment designated  by  the  relator  as.  a  complaint  and  affida- 
vit may  be  regarded  as  an  affidavit  in  contemplation  of  the 
statute,  it  nevertheless  fails  to  state  facts  sufficient  to 
constitute  a  contempt  of  court,  and,  if  that  be  true  it 
necessarily  follows  that  the  appellant's  demurrer  thereto 
should  have  been  sustained.  Our  statute  provides  that, 
before  any  proceedings  can  be  taken  in  cases  of  contempt, 
other  than  those  committed  in  the  immediate  view  and 
presence  of  the  court,  the  facts  constituting  the  contempt 
must  he  shown  by  affidavit  presented  to  the  court,  and 
thereupon  such  court  may  either  make  an  order  upon  the 
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person  charged  to  show  cause  why  he  should  not  he  ar- 
rested to  answer,  or  issue  a  warrant  of  arrest  to  bring 
such  person  to  answer  in  the  first  instance.  Bellinger's 
Code,  §  5801 ;  Hill's  Code,  §  781.  The  statute  also  pro- 
vides that  disobedience  of  any  lawful  judgment,  decree, 
order,  or  process  of  the  court  is  deemed  to  he  a  contempt 
of  court.    Ballinger's  Code,  §  5798,  subd.  5. 

The  restraining  order  in  the  ease  at  bar  enjoined,  as  wo 
have  seen,  the  defendants  Stephen  Goodwell  and  if.  G. 
Ellis,  their  agents  and  employees,  from  doing  certain 
things  therein  specified;  and,  before  the  appellant  eoutd 
be  lawfully  punished  for  its  disobedience,  it  was  necessary 
to  allege  and  prove  that  he  was  either  a  party  to  the 
action  in  which  the  order  was  made,  or,  at  least,  that  he 
was  an  agent  or  employee  of  the  defendants  named.  It  is 
not,  and  could  not  be,  claimed  that  the  appellant  was  a 
party  to  the  suit  in  which  the  order  was  passed  which  the 
appellant  is  accused  of  violating;  and  it  is  the  general 
rule  that  only  parties  to  the  action  are  liable  to 
be  proceeded  against  for  an  alleged  disobedience  of  an 
injunction  or  restraining  order  issued  therein.  Watson  v. 
Fuller,  9  How.  Pr.  425;  Rapalje,  Contempts,  §47;  + 
Ene.  PI.  &  Pr.  p.  778,  and  cases  cited.  That  a  person  not 
a  party  to  a  suit  is  not  bound  by  an  injunction  granted 
therein  was  decided  by  this  court  in  Savage  v.  Sternberg, 
19  Wash.  679  (54  Pac.  611,  67  Am.  St  Hop.  751).  But 
it  has  been  held  that  a  person  not  a  nominal  party  to  the 
action  in  which  the  injunction  was  granted  may,  in  certain 
cases,  stand  in  such  a  relation  to  the  party  or  parties  that 
he  may  he  bound  by  the  orders  issued  therein  after  notice 
thereof  has  been  given  to  him.  Thus,  one  who  is  in  privity 
witi,  or  who  occupies  the  position  of  servant,  agent,  or  em- 
ployee of,  a  party  who  is  enjoined,  will,  if  named,  or  in 
some  way  designated  in  the  order  of  injunction,  be  snb- 
3T— 29  Waih. 
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ject  to  punishment  for  willfully  disobeying  such  order. 
Boyd  v  State,  19  Neb.  128  (26  N.  W.  925.) 

In  the  case  last  cited,  the  Omaha  Horse  Railroad  ran 
along  and  through  St  Mary's  avenue  and  across  Seven- 
teenth street  in  the  city  of  Omaha.  The  city  of  Omaha 
was  engaged  in  constructing  a  sewer  along  Seventeenth 
street  and  across  St  Mary's  avenue.  This  work  was  be- 
ing done  by  contract,  McHugh,  McGavock  &  Co.  being  the 
contractors  with  the  board  of  public  works  of  said  city  for 
the  construction  of  said  sewer.  At  the  suit  of  the  owner 
of  the  railroad  the  contractors,  their  agents,  servants,  la- 
borers, and  employees  were  temporarily  enjoined  and 
restrained  from  tearing  up  the  street  car  track  and  a 
bridge  thereon  on  St  Mary's  avenue  at  its  intersection 
with  Seventeenth  Btreet  in  said  city.  At  the  time  of 
these  transactions  one  James  E.  Boyd  was  the  mayor  of 
the  city  of  Omaha,  ajid  as  such  he  gave  such  direction  to 
the  chairman  of  the  board  of  public  works  of  the  city  as 
led  to  the  doing,  by  other  servants  of  the  city,  of  the 
things  which  the  contractors  and  their  servants  were  en- 
joined from  doing.  An  attachment  for  contempt  waa 
thereupon  issued  against  him  for  a  disobedience  of  the 
order  of  the  court  granting  the  provisional  injunction,  and 
he  was  found  guilty  of  contempt,  and  a  fine  of  two  hundred 
dollars  was  imposed  upon  him.  An  appeal  was  taken  to 
the  supreme  court,  and  that  court  reversed  the  judgment 
of  the  district  court,  and  dismissed  the  proceeding;  the 
court  holding  that  an  injunction  is  personal  to  the  party 
against  whom  it  is  directed,  and  persons  occupying  a  sub- 
ordinate relation  to  such  party,  and  that  Boyd  occupied  no 
such  relation  to  the  contractors  who  had  been  enjoined, 
or  either  of  them.  In  the  course  of  the  opinion  in  that 
case  it  is  said : 
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"Neither  the  judgment  or  order  of  injunction  partake 
of  the  nature  or  character  of  a  proclamation.  Indeed,  it 
may  be  said,  ordinarily,  courts  have  to  do  officially  only 
with  parties  to  suits  and  legal  proceedings  before  them, 
while  the  executive  and  legislative  departments  have  of- 
ficial relations  with  the  body  of  the  people." 

The  court  below  was  evidently  of  the  opinion  that  the  ap- 
pellant, Peterson,  although  not  a  party  to  the  injunction, 
occupied  such  a  relation  to  Goodwell  and  Ellis  that  he  was 
bound  by  the  order  of  the  court,  and  liable  to  punishment 
for  violating  its  provisions.  But  even  under  that  view  of 
the  law  the  judgment  appealed  from  cannot  be  sustained. 
We  have  not  been  able  to  discover  any  allegation  in  the 
affidavit  or  complaint  presented  10  the  superior  court 
on  behalf  of  the  relator  herein  that  the  appellant  was 
either  a  servant,  agent,  or  employee  of  the  defendants  in 
the  original  action;  and  without  such  an  allegation  the 
affidavit  was  not  sufficient  to  authorize  the  court  to  pro- 
ceed against  the  appellant  for  the  alleged  contempt.  The 
supreme  court  of  Oregon,  under  a  statute  similar  to  ours, 
expressly  held  that  the  court  has  no  authority  to  proceed 
against  a  party  for  contempt  on  account  of  acts  not  com- 
mitted in  its  immediate  presence,  unless  the  facts  consti- 
tuting the  contempt  are  shown  by  an  affidavit  presented 
to  the  court.  State  v.  Kaiser,  20  Ore.  50  (23  Pac.  964, 
8  L.  E,  A.  584).  And  in  State  ex  rel.  Olson  v.  Allen,  14 
Wash.  684  (45  Pac.  644),  it  is  held  that  the  fact  that 
proof  introduced  upon  the  trial  tends  to  show  that  one 
charged  with  contempt  of  court  has  violated  the  court's 
order  is  immaterial  when  such  fact  is  not  sufficiently 
shown  by  the  affidavit  used  as  the  basis  of  the  proceedings. 
Furthermore,  this  court  in  a  recent  case  said : 

"While  the  power  to  punish  for  contempt  is  inherent 
in  all  courts,  as  such  power  is  essential  to  the  preserva- 
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lion  of  order,  the  due  enforcement  of  the  judgments. 
orders,  and  processes  of  the  court,  and,  consequently,  tn 
the  due  administration  of  justice,  it  is,  nevertheless,  in  its 
nature,  arbitrary,  capable  of  abuse,  and,  when  exercised, 
affects  either  the  property  or  the  personal  liberty  of  the 
individual  against  whom  it  is  directed.  And  while  the 
legislature  may  not  lawfully  take  away  this  power  alt<* 
gether,  it  can,  undoubtedly,  to  prevent  its  abuse,  and  1» 
preserve  the  just  rights  of  the  individual,  reasonably 
limit  its  exercise;  that  is  to  say,  it  can  declare  what  acts 
or  omissions  shall  constitute  contempt,  define  the  char 
acter,  and  limit  the  amount  of  punishment  that  may  1* 
inflicted  for  their  breach,  and  prescribe  the  method  of  pro- 
cedure by  which  the  recusant  party  shall  be  brought  before 
(he  court,  and  the  procedure  to  be  followed  upon  his  trial. 
.  When,  therefore,  the  lower  court  proceeded  to 
punish  the  petitioner  without  following  the  prescribed  pro- 
cedure, it  proceeded  illegally,  and  without  authority  of  law. 
More  than  this,  the  statute  is  imperative.  It 
has  made  an  affidavit  essential  to  set  the  powers  of  the  court 
in  motion,  and,  although  the  rights  of  the  parties  may  be  us 
well  protected  in  a  procedure  had  upon  the  return  of  the 
officer  as  in  a  procedure  had  upon  an  affidavit,  yet  the 
courts  may  not  alter  the  statute."  In  re  Coulter,  25  Wash. 
526  (65  Pac  759). 

Indeed,  it  seems  to  us  extremely  doubtful  that  the  ap 
pellant  was  guilty  of  contempt  u)>on  the  state  of  faels 
disclosed  by  the  evidence  adduced  at  the  trial.  It  appears 
from  the  proofs  that  the  West  Aberdeen  Boom  Company 
was  the  owner  and  in  possession  of  a  boom  in  the  Neush- 
kah  river  and  was  engaged  in  catching,  sorting,  and  raft- 
ing saw  logs  therein,  and  that  while  so  doing  the  Victor 
Boom  Company,  by  its  officers  or  agents,  entered  upon  the. 
premises  claimed  by  the  West  Aberdeen  Boom  Company, 
and  placed  boom  sticks  thereon,  notwithstanding  the  ob- 
jections and  protests  of  the  latter  company,  in  such  a  man- 
ner as  to  interfere  with  its  ordinary  operations.    The  ap- 


JORDAN  T.  SEATTLE.  581 

Sept.  1902.]  Syllabus. 

pellant,  aa  the  employee  of  the  West  Aberdeen  company, 
and,  as  he  claimed,  by  its  direction,  removed  the  boom 
sticks  and  appliances  placed  within  its  boom,  and  that  act 
constitutes  the  alleged  contempt  of  court.  It  would  seem 
that  neither  the  restraining  order  or  the  filing  of  the  re- 
lator company's  plat  authorized  that  company  either  to 
take  possession  of  or  to  use  or  interefere  with  the  property 
of  another  company  or  person.  See,  Bapalje  on  Con- 
tempts, §  44.  But  we  need  not,  and  do  not,  determine 
thif  question,  for,  as  we  have  shown,  the  affidavit  was  not 
sufficient  "to  set  the  powers  of  the  court  in  motion." 

It  is  further  contended  that  the  court  erred  in  order- 
ing the  appellant  to  be  arrested  and  brought  before  it 
without  bail,  and  without  designating  a  return  day  in  the 
warrant  But  we  see  no  substantial  merit  in  this  point, 
for  the  record  shows  that  the  appellant,  being  in  court, 
was  allowed  time  to  plead,  and,  in  the  mean  time,  to  go 
upon  his  own  recognizance. 

For  the  foregoing  reasons,  the  judgment  is  reversed, 
and  the  proceeding  dismissed. 

Reavis,  C.  J.,  and  T>unbar,  and  Mount,  JJ.,  concur. 


[Ho.    4237.      Decided   September   6,   1802.] 

!Mabgaket  Jordan,  Appellant,  v.  City  of  Seattle,  Re- 
spondent. 


APPEAL    BY   CITIES STIPEBSEDEAS BOND   UNNECESSARY. 

An  appeal  by  a  city  from  a  judgment  against  It  operates  aa 
a  supersedeas  of  the  Judgment  and  any  execution  thereof,  with- 
out the  necessity  of  bond,  and  hence  an  order  of  the  court  com- 
manding the  city  comptroller  to  Issue  a  warrant  on  a  judgment 
against  the  city  was  properly  vacated,  where  an  appeal  from 
such  judgment  was  subsequently  taken  by  the  city. 
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Appeal  from  Superior  Court,  King  County. — Hon. 
William  E.  Bell,  Judge.     Affirmed. 

J.  P.  Ball  and  I.  D.  McGutcheon,  for  appellant, 
W.  E.  Humphrey,  Edward  Yon   Tobel  and    MUcheU 
Gilliam,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Rkavis,  C  J. — On  January  2,  1902,  a  judgment  was 
entered  against  respondent  city,  and  in  favor  of  appellant, 
in  the  superior  court  of  King  county.  On  the  20th  of 
January  subsequently,  the  judgment  was  satisfied  by  ap- 
pellant on  the  court  record,  and  a  certified  copy  of  such 
satisfaction  was  presented  to  the  city  comptroller,  with  a 
demand  that  he  issue  a  city  warrant  therefor.  The  comp- 
troller refused  to  issue  the  warrant,  Application  was 
then  made  to  the  superior  court,  and  an  order  was  obtained 
on  the  24th  of  January  from  the  court,  commanding  the 
comptroller  to  issue  the  warrant  to  appellant.  In  the 
meantime  the  respondent  city  appealed  from  the  judg- 
ment, and  applied  to  the  superior  court  to  vacate  its  order 
requiring  the  comptroller  to  issue  the  warrant,  and  there- 
upon the  order  was  vacated. 

Appellant  assigns  as  error  the  refusal  of  the  court  to 
order  the  issuance  of  the  warrant  The  appeal  by  the 
city  from  the  judgment  operates  as.  a  supersedeas  of  the 
judgment  and  any  execution  thereof  pending  the  appeal. 
Campbell  v.  Hall,  28  Wash.  626  (69  Pac.  12).  It  is 
there  observed: 

"Section  6505,  Bal.  Code,  provides:  'But  no  bond  or 
deposit  shall  be  required  when  the  appeal  is  taken  hy  the 
state,  or  by  a  county,  city,  town  or  school  district  thereof.' 
The  action,  although  against  appellants  in  their  official 
capacity,  is,  in  substance,  against  the  municipality.     The 
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statute  therefore  dispenses  with  the  requisite  of  either 
an  appeal  or  supersedeas  bond.  The  appeal  of  the  muni- 
cipality, then,  of  its  own  force  superseded  the  execution 
of  the  judgment." 

The  order  of  the  superior  court  is  affirmed. 

Dunbar,  Hadley,  Mount,  Euixerton,  Anders  and 
White,  JJ.,  concur. 


[No.    4253.      Decided    September  6,   1902.] 

Edwin  Eskiuosen,  Respondent,  v.   City  op  Seattle, 

Appellant. 

NEGLIGENCE — INJTJBY    TO     CHILD ACT    OF     PAHENT     HOT     IMPUTED     TO 

The  negligence  of  the  parent  cannot  be  Imputed  to  the  child 
In  an  action  brought  for  the  benefit  of  the  child  and  not  for  the 
benefit  of  the  parent 

SAME— FBOXIKATC  OAUBS. 

Where,  owing  to  the  defective  construction  of  a  highway 
maintained  by  a  city,  and  upon  which  a  railroad  was  operated, 
an  opening  was  permitted  between  the  rails  and  the  planking, 
In  which  a  boy's  foot  caught,  on  his  stepping  In  between  stand- 
ing cars,  and  could  not  be  extricated  fn  time  to  avoid  his  being 
run  over  by  the  moving  of  the  cars  by  an  engine,  the  city  is 
liable  under  the  rule  that  the  Intervention  of  a  third  person, 
or  of  other  and  new  direct  causes,  does  not  preclude'  a  recov- 
ery, If  the  injury  was  the  natural  or  probable  result  of  the 
-  original  wrong,  even  If  the  boy  had  been  directed  by  his  father 
to  get  Into  the  place  where  he  was  Injured,  and  even  If  the  rail- 
way company  had  been  negligent  In  moving  Its  train  without 
proper  warning. 

Appeal  from  Superior  Court,  King  County. — Hon. 
George  Meade  Emory,  Judge.     Affirmed. 

Mitchell  Gilliam,  William  Parmerlee  (IP.  E.  Hum- 
phrey, of  counsel),  for  appellant 


If 
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E.  P.  Edsen,  John  E.  Humphries  and  Harrison  Bost- 

wick,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  brought  by  Edwin  Es- 
kildsen,  by  his  guardian  ad  litem,  George  A.  Eskildsen,  to 
recover  for  personal  injuries,  alleged  to  be  due  to  the  neg- 
ligence of  the  city.  The  plaintiff  at  the  time  of  the  injury 
was  four  years  and  three  months  of  age.  Ho  and  his 
father  were  walking  along  Railroad  avenue,  in  the  city  of 
Seattle,  near  the  Northern  Pacific  Depot.  The  child  de- 
sired to  urinate,  and  was  instructed  by  his  father  to  go 
between  the  cars,  where  he  did  go,  and  where  his  foot 
got  fastened  between  the  planking  and  the  rail  of  the 
car  track.  The  father  was  unable  to  extricate  the  child 
from  this  position,  and,  an  engine  at  that  time  pushing  one 
of  its  cars  towards  the  child,  the  father  pulled  the  child 
out  over  the  rail,  the  cars  passing  over  the  child's  leg. 
cutting  it  off  above  the  ankle.  Upon  trial,  judgment  was 
rendered  in  favor  of  the  plaintiff  in  the  sum  of  $11,000, 
from  which  judgment  this  appeal  is  taken. 

The  assignments  of  error  are:  (1)  The  court  erred 
in  not  granting  defendant's  motion  for  nonsuit.  (21  In 
refusing  to  give  instruction  No.  1  requested  by  defendant. 
(3)  In  refusing  to  give  instruction  No.  6,  requested  by 
the  defendant.  (4)  In  giving  instruction  No.  5.  (5) 
Jn  giving  instruction  No.  15.  It  is  insisted  of  the  first 
assignment  that  the  nonsuit  should  have  been  granted, — 
first,  because  the  city  had  no  notice  of  the  defective  condi- 
tion of  the  street;  and,  second,  even  if  the  city  was  negli- 
gent, its  negligence  was  not  the  proximate  cause  of  the 
injury.  A  perusal  of  the  record  convinces  us  that  there 
was  sufficient  testimony  for  the  consideration  of  the  jury 
nn  the  question  of  notice.     It  is  contended  that  the  father 
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was  the  active  agency  in  producing  the  injury-  of  his 
child,  but,  outside  of  the  great  weight  of  authority  which 
sustains  the  rule  that  the  negligence  of  the  parent  cannot 
be  imputed  to  a  child,  it  was  held  by  this  court  in  Roth 
v.  Union  Depot  Co.,  13  Wash.  525  (43  Pac.  641,  31  L. 
R.  A.  855),  that  "The  negligence  of  the  parent  cannot 
be  imputed  to  the  child  in  an  action  brought  for  the  benefit 
of  the  child  and  not  for  the  benefit  of  the  parent"  And  it 
is  almost  universally  held  that  a  child  under  five  years  of 
age  .cannot  be  guilty  of  contributory  negligence  in  any 
event.  But  it  is  contended  that,  even  if  the  negligence  of 
the  father  cannot  be  imputed  to  the  child,  his  negligence, 
and  not  that  of  the  city,  caused  the  child's  injury,  and 
that,  assuming  the  father  was  not  negligent,  and  that  the 
city  was  negligent,  yet  the  city  would  not  be  liable,  be- 
cause its  negligence  would  not  have  caused  the  child  any 
injury  if  it  had  not  been  for  the  intervening  act  of  the 
railway  company,  it  not  being  claimed  that  the  hole  in  the 
street  in  itself  injured  the  child,  and  that  it  appeared  thai 
he  would  have  escaped  injury  but  for  the  act  of  the  rail- 
way company  in  passing  its  cars  over  him.  We  think 
that  the  great  weight  of  authority  on  the  subject  of  prox- 
imate cause  is  against  the  theory  contended  for  by  the 
appellant.-  The  injury  received  was  a  reasonable  and 
probable  result  of  the  negligence  of  the  defendant,  and  it 
was  held  in  Binford  v.  Johnston,  42  Am.  Rep.  503,  an 
Indiana  case,  that  the  fact  that  some  agency  intervenes 
between  the  original  wrong  and  the  injury  does  not  nec- 
essarily bring  the  case  within  the  rule,  or  within  the 
maxim  "cattsa  proxima,  et  non  remota,  spectatur."  "On 
the  contrary,"  said  the  court,  "it  is  firmly  settled  that  the 
intervention  of  a  third  person,  or  of  other  and  new  direct 
causes,  does  not  preclude  a  recovery,  if  the  injury  was  the 
natural  or  probable  result  of  the  original  wrong;"  citing 
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Billman  v.  Indianapolis,  etc.,  B.  B.  Co.,  76  Ind.  166  (40 
Am.  Rep.  230) ;  Scott  v.  Shepherd,  2  W.  Bl.  892,  com- 
monly known  as  the  "Squib  Case."  "The  rule  goes  so 
far,"  says  the  court,  "as  to  hold  that  the  original  -wrong- 
doer is  responsible,  even  though  the  agency  of  a 
second  wrong-doer  intervened;"  citing  Clark  r. 
Chambers,  7  Cent  L.  J.  11;  Cboley,  Torts, 
70 ;  Addison,  Torts,  §  12.  In  that  case  two 
boys  purchased  of  a  dealer  cartridges  for  use  in  a  toy  pistol 
Another  boy  six  yearB  old  picked  up  a  toy  pistol  containing 
one  of  the  catridges  and  discharged  it,  killing  one  of  the 
]x>ys  who  bought  the  cartridges.  It  was  held  that  the  dealer 
was  liable  for  the  death  of  the  boy  killed.  It  is  true  that 
it  is  against  the  statute  to  sell  pistol  cartridges  to  minors 
in  that  state,  to.it  the  decision  is  bottomed  on  the  legal 
doctrine  announced.  In  Joliet  v.  Shufeldt,  114  111.  403 
(32  N.  E.  969,  18  L.  R  A.  760,  36  Am.  St  Rep. 
453),  it  was  held  that  a  city  which  has  negligently  con- 
structed a  street  is  liable  for  damages  received  by  a 
person  who,  without  negligence  on  his  part,  is  thrown 
from  a  buggy  on  account  of  such  defective  construction, 
even  though  such  accident  would  not  have  happened  had 
not  the  harness  broken,  and  the  horse  run  away.  The 
principle  involved  there  is  identical  with  the  case  in  point, 
because  the  accident  here  probably  would  not  have  hap 
pened  had  it  not  been  for  the  intervening  cause,  namely, 
the  approach  of  the  car.     In  that  case  it  was  said : 

"The  general  doctrine  is  that  it  is  no  defense  in  ac- 
tions for  injuries  resulting  from  negligence,  that  the  neg- 
ligence of  third  persons,  or  an  inevitable  accident  or  that 
an  inanimate  thing,  contributed  to  cause  the  injury  of  the 
plaintiff,  if  the  negligence  of  the  defendant  was  nn  effi- 
cient cause,  without  which  the  injury  would  not  have  oc- 
curred." 
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Certainly,  in  this  case  the  hole  in  the  walk  was  the 
efficient  cause,  without  which  this  child  would  not  have 
been  run  over  by  the  car,  as  shown  by  the  testimony  in  the 
case.  In  support  of  this  doctrine  the  court  cited :  Wabash, 
St.  L.  <&  P.  By.  Co.  v.  Shacklet,  105  111.  364  (44  Am.  Rep. 
791)  ;  Transit  Co.  v.  Shacklet,  119  III.  232  (10  N.  E. 
896) ;  Consolidated  Ice  Machine  Co.  v.  Keifer,  134  HI. 
481  (25  N.  E.  799,  10  L,  R.  A.  696,  23  Am.  St.  Rep. 
688)  ;  Peoria  v.  Simpson,  110  111.  301  (51  Am.  Rep.  683); 
16  Am.  &  Eng.  Enc.  Law,  440-443,  and  notes;  2  Thomp- 
son, Negligence,  1085.  In  Joliet  v.  Verley,  35  111.  58 
(85  Am.  Dec  342),  it  was  held  that  if  a  plaintiff,  while  ob- 
serving due  care  for  his  personal  safety,  was  injured  by 
the  combined  result  of  an  accident  and  the  negligence  of 
a  city  or  village,  and  without  such  negligence  the  injury 
would  not  have  occurred,  the  city  or  village  will  be  held 
liable,  although  the  accident  be  the  primary  cause  of  the 
injury,  if  the  consequences  could,  with  common  prudence 
and  sagacity,  have  been  foreseen  and  provided  against. 
In  that  ease  it  was  stated :  "If  the  accident  would  not 
have  caused  the  injury  but  for  the  defect  in  the  street,  and 
that  defect  is  the  result  of  carelessness  on  the  part  of  the 
city,  and  the  plaintiff  has  used  ordinary  care,  the  city  must 
be  held  liable;"  citing  many  cases,  both  English  and 
American,  to  sustain  that  announcement.  In  Baldwin  v. 
Greenwoods  Turnpike  Co.,  40  Conn.  238  (16  Am.  Rep. 
33),  it  is  said: 

"If  the  plaintiff  is  in  the  exercise  of  ordinary  care  and 
prudence,  and  the  injury  is  attributable  to  the  negligence 
of  the  defendants,  combined  with  some  accidental  cause, 
to  which  the  plaintiff  has  not  negligently  contributed,  the 
defendants  are  liable." 

In  North  Chicago  St.  R.  R.  Co.  v.  Dudgeon,  184  111. 
477  (56  N.  E.  796),  it  was  held  that  negligence  in  plac- 
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ing  stones  close  to  the  track  of  a  street  railway  company, 
where  it  had  piled  them  in  making  repairs,  and  against 
which  a  conductor  struck,  when  thrown  by  the  sudden  start 
ing  of  the  car  which  ho  was  attempting  to  board,  and  by 
which  he  was  rolled  under  the  car,  is  a  concurrent  cause  of 
the  injury,  for  which  the  company  is  liable;  it  being 
claimed  in  that  case  that  the  obstructions  to  the  street  were 
not,  and  could  not  have  been,  the  proximate  cause  of  the 
injury,  and  that  the  only  efficient  cause  was  the  starting  of 
the  car,  for  which  it  is  not  answerable.  In  that  case  the 
court  cited  St.  Louis  Bridge  Co.  v.  Miller,  138  111.  465 
(28  N.  E.  1091),  where,  by  reason  of  the  want  of  the  rail- 
ing, some  mules  got  onto  the  footpath,  on  which  plaintiff 
was  walking,  and  injured  her;  and  the  court  said: 

"In  legal  contemplation,  the  case  is  one  where  the  in- 
jury was  inflicted  by  the  co-operating  negligence  of  the 
bridge  company  and  the  persons  in  charge  of  the  mules, 
and  the  rule  is  well  settled,  'that  a.  person  contributing  to 
a  tort,  whether  his  fellow-contributors  are  men,  natural  or 
other  forces  or  things,  is  responsible  for  the  whole,  the 
same  as  though  he  had  done  all  without  help;"  citing 
many  cases  in  support  of  the  doctrine. 

In  the  case  of  Terre  Haute  &  Indianapolis  R.  B.  Co.  v. 
Buck,  96  Ind.  346  (49  Am.  Eep.  168),  it  was  held: 

"Where  an  injury  to  a  passenger,  caused  by  the  negli- 
gence of  the  carrier,  is  such  as  to  render  the  system  of  the 
injured  man  liable  to  take  on  disease  and  to  so  enfeeble 
the  system  as  to  make  it  less  likely  to  resist  the  inroads 
of  the  disease  when  it  docs  set  in,  and  death  result's,  the 
death*  is,  in  legal  contemplation,  attributable  to  the  negli- 
yonce  of  the  carrier." 

In  Byrne  v.  Wilson,  15  Irish  C.  L.  332,  a  stagecoach 
in  which  the  plaintiff'3  intestate  was  a  passenger  was 
thrown  into  a  canal  by  the  negligence  of  the  driver,  ana 
the  lockkeej>er  turned  on  the  water,  thereby  causing  the 
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death,  by  drowning,  of  the  passenger,  and  it  was  held  that 
the  proprietor  of  the  coach  was  liable;  the  court  saying: 

"The  precipitation  of  the  omnibus  into  the  lock  was 
certainly  one  cause,  and  (as  it  may  be  said)  the  primary 
cause  of  her  death,  inasmuch  as  she  would  not  have  been 
drowned  but  for  such  precipitation.  It  is  true  that  the 
subsequent  letting  of  the  water  into  the  lock  was  the  other 
and  more  proximate  cause  of  her  death,  and  that  she 
would  not  have  lost  her  life  but  for  such  subsequent  act, 
which  was  not  the  necessary  consequence  of  the  previous 
precipitation,  by  the  negligence  of  defendant's  servants. 
But,  in  my  opinion,  defendant  is  not  relieved  from  the  lia- 
bility for  his  primary  neglect,  by  showing  that  but  for  such 
subsequent  act  the  death  would  not  have  ensued." 
The  chief  justice,  in  his  opinion,  said : 
"The  law  is  clear  that  every  party  is  liable,  not  only 
for  the  immediate  consequences  of  his  negligence,  but  also 
for  the  resulting  consequences  of  his  acts,  whether  those 
acts  are  acts  of  violence,  or  of  negligence  in  breach  of  a 
duty  which  imposed  the  necessity  of  care  and  caution  upon 
him." 

In  Eaton,  v.  Boston  &  Lowell  R.  R.  Co.,  11  Allen,  500 
(87  Am.  Dec.  730),  it  was  said  by  the  court  that  it  is  no 
answer  to  an  action  by  a  passenger  against  a  carrier  that 
the  negligence  or  trespass  of  a  third  party  contributed  to 
the  injury.  See  Spooner  v.  Brooklyn  City  R.  R.  Co.,  54 
N.  T.  230  (13  Am.  Kep.  570).  A  case  exactly  in  point 
with  the  case  at  bar  is  Kansas  City  v  Orr,  62  Kan.  61 
(61  Pac.  397,  50  L.  R.  A.  783),  where  a  switchman  got 
his  foot  fastened  between  the  planks  and  the  rails  of  the 
track,  and  was  killed  by  a  car  passing  over  him.  It  was 
held  that,  the  fact  that  it  may  have  been  the  duty  of  the 
railway  company,  under  its  contract  with  the  city,  to  con- 
struct and  keep  its  tracks  in  a  suitable  and  safe  condition 
for  those  who  have  occasion  to  pass  over  the  streets,  does 


590  BSKILDSEN  v.  SEATTLE. 

Opinion  of  the  Court-  Draann,  J.  [29  WuL 

not  discharge  the  city  from  its  duty  to  the  public  to  keep 
ita  streets  in  a  reasonably  safe  condition,  nor  relieve  ii 
from  the  liability  for  the  consequences  of  its  negligence  in 
that  respect ;  citing  many  cases  to  sustain  the  doctrine. 
But,  outside  of  the  overwhelming  weight  of  authority  on 
this  proposition,  this  court  settled  the  questions  involved 
in  this  cause  in  opposition  to  appellant's  contention  in 
White*.  Ballard,  19  Wash.  284  (53  Pac  159);  Howe  v. 
West  Seattle  Land  &  Imp.  Co.,  21  Wash.  595  (59  Pac. 
495),  and  Gray  v.  Washington  Waier  Power  Co.,  27  Wash. 
713  (68  Pac  360), — where  the  question  of  the  approxi- 
mate cause  is  discussed  at  length,  and  where  it  was  held 
that  where  a  buggy  attached  to  a  runaway  horse  is  over- 
turned by  street  car  tracks  negligently  allowed  to  remain 
above  the  street  level,  the  runaway  cannot  be  said,  as  a 
matter  of  law,  in  an  action  against  the  car  company,  to  be 
the  proximate  cause  of  an  injury  received  by  an  occupant 
of  the  buggy.  Upon  the  question  of  the  duty  of  the  city 
to  keep  its  streets  in  reasonably  safe  condition  for  the  use 
of  pedestrians,  see  Mischke  v.  Seattle,  26  Wash.  61fi  (6T 
Pac.  357),  and  cases  cited.  The  instruction  complained 
of  and  the  instruction  asked  for  involve  the  point  which 
we  have  just  discussed,  and  there  is  no  error  committed  b; 
the  court  in  giving  or  refusing  to  give  the  instruction, 
when  the  whole  instruction  asked  for  and  given  is  taken 
into  consideration. 

The  judgment  is  affirmed. 

Reayis,  C.  J.,  and  Hadley,  Fuli^bton,  Akdebs, 
Mount  and  White,  JJ.,  concur. 
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Rand,  McNaixy  &  Compah-s,  Appellant,  v.  W.  G.  Habt- 

raj* ft  ei  al,  Respondents. 

SCHOOLS— STATE  BOARD  OF  EDUCATION OONTBA0TS  MB  SCHOOL  BOOKS 

VALIDITY. 

It  being  within  the  legislative  power  to  enact  laws  authorizing 
boards  ol  education  to  enter  Into  contracts  providing  for  the 
exclusive  use  ol  certain  textbooks  during  a  limited  period,  the 
provisions  of  the  Code  of  Public  Instruction  (Laws  1897,  p.  356), 
which  empower  the  state  board  of  education  to  adopt  text-books 
for  the  schools  and  to  contract  with  the  publishers  for  the  use 
of  certain  text-books  during  a  period  of  five  years,  will  not  be 
regarded  as  unconstitutional  on  the  ground  of  being  creative  of 
monopolies  and  therefore  opposed  to  public  poller. 

SAME IMPAIRMENT    OF    CONTRACT. 

A  contract  entered  Into  by  the  state  board  of  education,  under 
Laws  1897,  p.  356,  whereby  It  was  agreed  plaintiff  should  supply 
certain  books  to  the  public  schools  for  a  period  of  Ave  years, 
being  a  valid  one,  its  obligation  could  not  be  Impaired  either  by 
subsequent  legislation  or  by  the  action  of  any  board  proceeding 
by  authority  of  such  legislation. 


EDUCATION. 

Laws  of  1901  (Extra  Session),  p.  8,  which  authorize  local 
school  boards  to  adopt  text-books,  does  not  empower  them  to 
make  selections  which  will  impair  existing  contracts  made  by 
the  state  board  of  education,  and  such  act  would  be  unconstitu- 
tional In  so  far  as  It  Impaired  contracts  made  by  the  state  board 
under  Laws  1897,  p.  356,  although  the  act  may  be  operative  and 
effective  as  a  constitutional  law,  after  the  expiration  of  existing 
contracts  that  might  be  affected  by  it. 

SAME — INJUNCTIVE  BELIEF1 — NOMINAL  DAMAGES. 

The  state  board  of  education,  pursuant  to  Laws  1897,  p.  356, 
awarded  plaintiff  a  contract  for  five  years  to  supply  readers 
for  grades  numbered  from  one  fo  six  of  the  public  schools. 
The  defendants  as  a  county  board  of  education  selected  another 
reader  for  the  first  grade,  and  shifted  the  use  of  plaintiff's 
readers  to  grades  numbered  from  two  to  seven.    Plaintiff  sought 
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to  liave  the  board  enjoined  from  interfering  with  its  contract, 
and  thereby  reducing  its  profits.  The  plaintiffs  answered  that 
plaintiff's  sales  would  not  be  decreased  by  the  change. 

HelS,  That  by  demurring  to  the  answer,  plaintiff  admitted 
the  truth  of  Its  allegations  and  therefore  no  damage  was  shown, 
and  that  equity  would  not  Interfere  by  Injunction  in  behalf  of 
one  who  was  merely  nominally  damaged  as  to  profits  arising  from 
a  contract.  < 

Appeal  from  Superior  Court,  King  Comity. — Hon. 
Boyd  J.  Tallman,  Judge,    Reversed. 

Bollinger,  Ronald  &  Battle  and  Vance  &  Mitchell,  for 
appellant. 
■Waiter  S.  Fulton  and  Vince  H.  Faben,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  action  was  brought  by  appellant 
against  respondents  to  enjoin  them  from  an  alleged  inter- 
ference with  the  contract  rights  of  appellant  to  furnish 
certain  school  books  for  use  in  the  schools  of  King  county. 
Respondent  Hartranft  is  the  county  superintendent  of 
King  county,  and  is  ex  officio  a  member  of  the  hoard  of 
education  of  the  same  county.  He,  with  the  remaining 
respondents,  constitute  the  board  of  education  of  said 
county,  organized  under  and  by  virtue  of  an  act  of  the 
legislature  as  found  in  chapter  5,  page  8,  Laws  of  Extra- 
ordinary Session  1901.  The  complaint  alleges  that  in 
May,  1900,  in  accordance  with  the  laws  of  the  state  of 
Washington,  the  state  board  of  education,  duly  authorized,. 
adopted  a  list  and  series  of  text  books  for  use  in  the  public 
schools  of  said  state,  prescribed  a  course  of  study  for  use 
in  said  schools,  and  entered  into  certain  contracts  for  ihu 
furnishing  of  said  text  books  in  the  schools;  that  said 
state,  through  its  duly  authorized  agents,  the  state  board  of 
education,  entered  into  a  certain  contract  with  the  uppeJ- 
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iant  adopting  for  use  in  the  schools  of  the  state  certain  text 
books  and  publications  published  by  appellant,  and  for  the 
furnishing  of  the  same  by  appellant  for  the  term  of  five 
years  beginning  September  1,  1900,  and  ending  September 
1,  1905.  The  said  contract  was  in  writing ;  its  terms,  with 
the  omission  of  prices  stated,  being  as  follows : 

"This  contract,  made  and  entered  into  this  fourteenth 
day  of  May,  1900,  between  the  state  board  of  education  of 
the  state  of  Washington,  party  of  the  first  part,  and  Rand, 
AfcNally  &  Company,  of  Chicago,  Illinois,  a  corporation, 
party  of  the  second  part, 

"Witnesseth :  That  the  aforesaid  party  of  the  second 
part  has  made  a  proposition  to  supply  to  the  people  of  the 
state  of  Washington  certain  text-books,  a  copy  of  which 
proposition  is  hereto  attached  and  made  a  part  of  this  con- 
tract; and  in  consideration  of  the  terms  set  forth  in  said 
proposition,  and  of  the  terms  of  this  contract,  the  state 
board  of  education  of  the  state  of  Washington,  party  of 
the  first  part,  hereby  adopts  the  following  named  books, 
to  bo  used  in  the  public  schools  of  the  state  of  Washington 
for  the  period  of  five  years  from  and  after  September  1, 
1900:  Lights  to  Literature,  for  the  first  and  second  years; 
New  Century  Readers,  for  the  third,  fourth,  fifth  and 
sixth  years. 

"That  for  and  in  consideration  of  the  adoption  of  the 
books  hereinbefore  mentioned,  the  said  party  of  the  sec- 
ond part  hereby  agrees  to  furnish  books  in  sufficient  quan- 
tities for  the  use  of  the  common  schools  of  Washington 
for  the  full  term  of  five  years  as  aforesaid,  at  the  following 
exchange,  wholesale  and  retail  prices,  in  accordance  with 
the  law  governing  the  same:     .     .     . 

"And  the  said  party  of  the  second  part  agrees  to  main- 
tain the  present  and  superior  style  and  quality  of  schol- 
arship, material,  illustrations  and  general  mechanical  ex- 
cellencies of  the  aforesaid  books,  as  shown  by  samples 
submitted  to  the  said  board  of  education,  party  of  the  first 
part. 

38—20  Waih. 
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"And  the  said  party  of  the  second  part  hereby  promises 
and  agrees  that  the  books  above  named  shall  be  of  the  kind 
and  quality  Bet  forth  in  their  proposal  and  this  contract, 
and  the  prices  of  said  books  shall  be  as  hereinbefore  speci- 
fied, and  that  this  contract  shall  be  null  and  void,  at  the 
option  of  the  said  party  of  the  first  part,  if  the  party  of 
(he  second  part  fail  to  comply  with  all  the  terms  hereof; 
Provided,  a  reasonable  notice  shall  be  given  to  the  party  of 
the  second  part  by  the  party  of  the  first  part,  together  witb 
a  reasonable  opportunity  to  fulfill  the  terms  of  this  agree- 
ment." 

It  is  further  alleged :  That  the  said  contract  was  duly 
approved  by  the  proper  officers  of  the  state,  and  that  a  bond 
as  required  by  law  was  executed,  approved,  and  filed  with 
the  proper  custodian.  That  the  course  of  study  prescribed 
by  the  state  board  of  education  directed  and  required  the 
books  mentioned  in  the  foregoing  contract  to  be  used  in 
fcueh.  schools  as  are  embraced  in  the  school  districts  of  King 
cimnty,  as  follows :  First  year,  Lights  to  Literature,  book 
1 ;  second  year,  Lights  to  Literature,  book  2 ;  third  year 
New  Century  Reader,  book  3 ;  fourth  year,  New  Centurv 
Reader,  book  4;  fifth  year,  New  Century  Reader,  book  5, 
sixth  year,  New  Century  Reader,  book  6.  That  the  said 
adoption  of  contract  and  prescribed  course  of  study  re- 
quired the  use  of  said  books  during  the  entire  life  of  said 
contract,  and  that  said  contract  has  been  complied  with 
by  appellant  up  to  date.  It  is  next  alleged  that  the  afore- 
said act  of  1901,  under  which  the  respondents  were  organ- 
ized into  a  board  of  education  for  King  county,  author 
izes  said  board  to  select  a  series  of  text  books  for  use  in  all 
school  districts  in  said  county  not  maintaining  a  high 
school  course  of  more  than  two  years,  and  to  adopt  said 
books  and  enter  into  contracts  for  furnishing  the  same  for 
the  period  of  five  years  from  the  date  of  introduction;  (hat 
the  act  authorizes  said  board  to  adopt  additional  and  sup- 
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elemental  text  books,  and  that  it  permits  and  requires  the 
state  superintendent  of  public  instruction  to  adopt  and 
prescribe  a  course  of  study  other  than  the  one  prescribed 
and  adopted  upon  the  execution  of  appellant's  contract 
aforesaid,  which  then  became  and  is  now  a  part  of  the  con- 
tract ;  that  said  legislative  act  is  in  violation  of  appellant's 
contract  rights,  and  an  impairment  of  the  contract  above 
set  out.  It  is  also  alleged  that  the  act  is  in  violation  of 
article  9,  §  2,  of  the  constitution  of  Washington,  which 
requires  a  uniform  system  for  the  public  schools  of  the 
state.  It  is  further  alleged  that  the  respondents,  acting  in 
their  official  capacity  as  such  county  board  of  education, 
threaten  to,  and  will,  unless  restrained,  advertise  in  a 
newspaper  of  general  circulation  in  King  county  to  the 
effect  that  said  board  will,  on  a  day  to  be  named,  select 
text  books  for  the  use  of  all  the  school  districts  in  said 
county  outside  of  school  districts  maintaining  a  high 
school  of  not  less  than  two  years'  course  of  study,  and  will 
invite  proposals  for  the  furnishing  of  such  books  for  the 
period  of  five  years  from  the  date  of  introduction  thereof 
into  the  schools  of  such  districts,  and  threaten  to  and  will, 
unless  restrained,  displace  all  the  books  now  in  use  as 
provided  in  appellant's  contract  under  the  list  and  series 
adopted  as  aforesaid ;  that,  in  reliance  upon  said  contract, 
appellant  printed  and  prepared  for  sale  and  distribution 
the  books  designated  in  the  contract  at  great  cost  and  ex- 
pense, and  if  the  books  designated  in  the  contract  are 
supplanted  and  displaced  by  others,  the  appellant  will 
suffer  great  and  irreparable  injury  and  damage,  in  that 
the  sale  of  the  books  described  in  appellant's  contract  will 
be  destroyed.  Respondents  answered  the  foregoing  com- 
plaint, admitting  the  contract  of  appellant  with  the  state, 
but  denying  in  the  main  other  material  allegations.     It 
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is  also  affirmatively  alleged  that  the  respondents,  acting  as 
said  board  of  education,  by  resolution  determined  that  ii 
was  the  policy  and  intention  of  the  said  board  not  to  inter- 
fere with  appellant's  contract  rights,  but  that  it  was  intend 
ed  only  to  adopt  such  supplementary  books  as  wilt  not  in- 
terfere with  the  use  of  those  to  bo  furnished  under  appel- 
lant's contract,  and  that  they  do  not  intend  to  displace  wry 
book  or  books  contracted  to  be  furnished  by  appi-llittn. 
Appellant  demurred  to  the  affirmative  matter  in  the  an- 
swer on  the  ground  that  the  facta  stated  do  not.  constitute 
a  defense.  The  demurrer  was  overruled,  and  exception  in 
such  order  was  preserved.  Thereafter  appellant  filed  it- 
supplemental  complaint,  in  which  all  matters  set  forth  in 
the  original  complaint  are  realleged,  together  with  the  fol- 
lowing additional  allegations,  viz:  That  the  respondent* 
did  adopt  certain  text  books  for  the  use  of  the  comnmn 
schools  of  King  county  outside  of  the  city  of  Seattle  during 
ihe  first,  second,  third,  fourth,  fifth,  and  sixth  years  and 
grades  of  said  schools,  and  did  enter  into  a  contract  f"r 
the  use  of  said  readers  in  said  schools,  said  books  beins 
olher  than  the  books  owned  by  appellant  and  designated  in 
its  contract  aforesaid ;  that  respondents  styled  them  "sup- 
plementary" hooks,  declaring  it  to  be  the  purpose  of  the 
board  to  require  the  use  of  said  so-called  supplementary 
books  merely  as  subsidiary  and  amendatory  to  the  text 
books  on  reading  belonging  to  the  appellant.  But  the  sp 
pellant  charges  that  the  only  intent  and  purpose  of  said 
supplementary  books  was  and  is  to  supersede  appellant  a 
hooks,  and  render  the  same  unnecessary,  and  to  deprive  ap- 
pellant of  ita  contract  rights  in  and  to  the  use  of  its  read- 
ing l>ooks  in  said  schools;  that  since  the  3d  day  of  Decem- 
ber, 1001,  respondents  have  caused  the  use  in  said  school* 
of  the  so-adopted  supplementary  books  to  tho  practical  ex- 
elusion   of   appellant's  books  therein ;    that     respondent* 
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adopted  a  text  book  on  reading  for  the  first  year  of  said 
schools  other  than  the  one  to  be  furnished  under  appel- 
lant's contract,  and  that  they  are  now  using  and  threaten- 
ing to  continue  to  use  such  book  to  the  exclusion  of  ap- 
pellant's books.  Respondents  answered  the  supplemental 
complaint,  repeating  the  same  denials  and  realleging  the 
facts  set  up  in  the  original  answer,  together  with  the  follow- 
ing additional  allegations,  viz. :  They  admit  that  on  or 
about  December  3,  1901,  they  adopted  a  text  book  in  read- 
ing for  the  first  year,  and  entered  into  a  contract  for  the  use 
of  the  same,  said  reader  being  other  than  the  one  desig- 
nated in  appellant's  contract  to  be  furnished  for  said  year. 
It  is  further  affirmatively  alleged  that  said  board,  being 
of  the  opinion  that  the  reader  contracted  by  appellant  to  be 
furnished  the  first  year  is  too  deep  and  far  advanced  for 
use  in  said  first  year,  adopted  another  reader  for  use  in 
said  year,  and  thereupon  adopted  the  reader  of  appellant 
theretofore  used  during  said  first  year  to  be  used  during  the 
second  year,  and  likewise  adopted  appellant's  reader  there- 
tofore used  in  the  second  year  to  be  used  in  the  third  year, 
and  its  reader  before  used  in  the  third  year  to  be  used  in  the 
fourth  year,  the  one  before  used  in  the  fourth  year  to  be 
used  in  the  fifth  year,  the  one  before  used  in  the  fifth  year 
to  be  used  in  the  sixth  year,  and  the  ono  before  used  in 
the  sixth  year  to  be  used  in  the  seventh  year;  that  by  said 
action  the  use  of  appellant's  readers  has  been  continued  in 
said  schools,  and  they  are  now  in  use  for  the  grades  and 
years  aforesaid ;  that  the  adoption  and  use  of  such  books 
lias  not  and  will  not  decrease  or  lessen  the  sale  of  any 
book  or  books  contracted  to  be  furnished  by  appellant.  To 
the  affirmative  matter  in  the  foregoing  answer  appellant 
demurred  generally.  The  demurrer  was  overruled.  Ap- 
pellant excepted,   and,  having  declined  to  plead  further, 
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judgment  was  entered  to  the  effect  that  the  answer  to  the 
supplemental  complaint  is  a  good  and  sufficient  answer, 
and  that  upon  the  pleadings  appellant  is  not  entitled  to  the 
writ  of  injunction  prayed,  and  the  action  was  dismissed. 
From  said  judgment  this  appeal  was  taken. 

It  is  assigned  as  error  that  the  court  overruled  the  de 
murrer  of  appellant  to  respondents'  answer  to  the  original 
complaint,  and  also  that  the  demurrer  to  the  answer  to 
the  supplemental  complaint  was  overruled.  The  essence 
of  the  controversy  is  involved  in  the  latter  assignment, 
and  we  will  confine  ourselves  to  a  discussion  thereof.  It 
is  conceded  by  respondents  that  the  constitutionality  of 
legislative  enactments  authorizing  such  contracts  as  appel- 
lant's has  been  generally  sustained,  and  it  is  merely  sug- 
gested in  their  brief  that  the  better  rule  would  be  to  hold 
that  such  contracts  are  creative  of  monopolies,  and  op 
posed  to  public  policy.  We  will,  however,  not  enter  upon 
a  discussion  of  that  subject,  since  respondents  concede  that 
such  contracts  are  generally  sustained  by  competent  author- 
ity. The  following  cases  cited  by  appellant  are  in  pint: 
State  ex  rel.  Clark  v.  Haworth,  122  Ind.  462  (23  X.  E. 
946,  7L.R.A.  240) ;  Curryer  v.  Merrill,  25  Minn.  1  (33 
Am.  Rep.  450) ;  People  ex  rel.  Bellmer  v.  State  Board  of 
Education,  49  Cal.  684 ;  Leeper  v.  State,  103  Tenn.  500 
(48  L.  K.  A.  167,  53  S.  W.  962).  Numerous  other  cases 
are  cited,  but  we  do  not  deem  it  necessary  to  cite  them 
here.  Appellant's  contract  appears  to  have  been  executed 
in  all  respects  pursuant  to  the  provisions  contained  in 
chapter  118,  page  356  et  seq.,  Session  Laws  of  1897,  des- 
ignated 88  a  "Code  of  Public  Instruction."  In  view  of 
paid  legislative  authority,  and  of  the  construction  placed 
upon  similar  enactments  in  other  jurisdictions,  the  con- 
tract must  be  held  to  be  a  valid  one,  and  it  must  not  be 
impaired  by  any  subsequent  legislative  enactment,  or  by 
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the  action  of  any  board  proceeding  by  authority  of  such 
subsequent  legislation. 

We  are  asked  to  hold  that  the  above  mentioned  act  of 
1901  is  unconstitutional.  We  decline  to  hold  here  that  the 
act  in  itself  is  unconstitutional.  In  so  far,  however,  as 
the  respondents  may  proceed,  acting  under  the  provisions 
of  that  law  or  otherwise,  to  the  impairment  of  appellant's 
contract,  they  are  acting  without  constitutional  authority. 
The  validity  of  the  act  of  1901  in  its  operation  after  the 
expiration  of  the  period  covered  by  appellant's  contract  is 
not  now  before  us.  We  have  to  deal  with  it  here  only  in  its 
relation  to  appellant's  contract.  Certainly  any  of  its  pro- 
visions which  may  authorize  such  procedure  as  will  im- 
pair that  contract  must,  be  postponed  in  their  operation 
until  after  the  contract  period  has  expired.  We  think  it 
was  clearly  intended  by  the  contract  that  appellant  should 
have  the  exclusive  right  to  furnish  readers  in  six  grades  of 
the  common  schools  of  the  state  for  the  period  of  five  years. 
The  question  here  is,  has  that  right  been  impaired,  or  is 
such  impairment  threatened,  by  respondents?  This  cause 
must  be  determined  upon  the  pleadings.  The  answer  tn 
the  supplemental  complaint  alleges  that  respondents  have 
authorized  the  use  of  a  reader  other  than  that  of  appel- 
lant in  the  first  year  of  the  schools,  but  that  they  have 
retained  appellant's  readers  in  tho  six  following  years.  It 
thus  appears  by  the  answer  that  appellant  is  furnishing  the 
books  for  six  grades  or  years,  the  full  number  provided 
by  the  contract.  It  is  further  alleged  that  this  arrange- 
ment has  not  and  will  not  lessen  the  sales  of  appellant's 
hooks  as  provided  under  the  contract.  The  above  allega- 
tion must  be  taken  as  admitted  by  appellant's  demurrer 
for  the  purpose  of  this  review.  The  essence  of  appellant's 
interest  is  the  profit  to  be  derived  from  sales  under  the 
contract.     If  the  action  of  respondents  has  not  and  will 
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not  lessen  those  profits,  then  we  do  not  sw  that  appellant  is 
damaged.  It  appeal's  from  the  face  of  the  answer  that  ap- 
pellant is  uninterruptedly  furnishing  books  to  the  same 
number  of  grades  mentioned  in  its  contract,  and,  while  i! 
is  true  the  numbers  mentioned  in  the  contract  are  from  the 
first  to  the  sixth  years,  inclusive,  and  the  numbers  now  us- 
ing the  books  are  from  the  second  to  the  seventh  years,  in- 
clusive, yet  we  Cannot  assume  that  the  mere  statement  of 
that  faet  implies  a  lessening  of  the  sales  of  books,  in  the. 
absence  of  proof  upon  the  subject,  and  especially  so  when 
il  is  s])eeifica]ly  alleged  that  the  sales  have  not  been  and 
will  not  l»e  lessened  thereby.  It  is  not  to  be  implied  there- 
from that  there  is  any  postponement  of  sales  or  payments 
lhat  might  operate  to  create  injury  or  damage,  for  the  rea- 
son that,  all  the  grades  are  continuously  running  during 
school  years,  and  each  demands  books  from  the  beginning. 
For  example,  the  second  grade  demands  its  books  from 
dale  as  promptly  and  continuously  as  would  the  first  grade, 
and  the  same  is  true  of  the  following  grades,  including 
the  seventh.  We  think,  therefore,  that  the  fads  stated 
in  the  answer,  which  the  demurrer  admits,  show  no  ac- 
crued or  accruing  damage  to  appellant.  Appellant,  how- 
ever, insists  that  when  it  appears  that  the  readers  are  not 
used  in  the  first  grade  as  one  of  the  grades  named  in  the 
contract,  it  is  for  that  reason  alone  entitled  to  the  writ  of 
injunction,  and  to  the  specific  and  literal  enforcement  of 
the  contract,  whether  any  actual  damage  is  occasioned  by 
the  net  of  respondents  or  not.  In  support  of  this  position 
2  High  on  Injunctions  (3d  od.),  §  1135,  is  cited.  This 
principle  is  somewhat  strongly  stated  in  the  text  cited,  and 
seems  to  warrant  appellant's  contention.  The  author,  how- 
ever, cites  but  few  cases  in  support  of  the  statement.  The 
ratten  cited  are  English  cases,  with  one  exception, — that 
of  Hh-trard  v.   Winter*,  4  Sandf.   Ch.  587.     In  the  last 
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mentioned  case  a  lease  of  real  estate  required  the-  lessee 
to  conduct  upon  the  premises  a,  regular  drygoods  jobbing 
business  and  no  other.  He  undertook  to  conduct  the  busi- 
ness of  an  auctioneer  upon  iho  premises,  and  was  enjoined 
front  so  doing.  It  was  insisted  that  the  lessor  was  not 
damaged,  but  it  was  held  that  he  was  entitled  to  the  writ 
upon  the  principle  that  the  owner  of  land,  when  leasing  it, 
may  insist  upon  just  such  covenants  as  he  pleases  touching 
the  use  and  mode  of  enjoyment  of  the  land.  The  reasons 
for  the  holding  in  that  case  do  not  seem  to  forcibly  apply 
here,  whore  the  interest  of  appellant  is  not  what  use  shall 
be  made  of  a  permanent  property,  but  merely  the  profile 
arising  from  a  contract.  The  rule,  as  stated  in  the  cited 
section  from  High  on  Injunctions,  is  much  modified  by  the 
text  of  the  succeeding  section,  and  in  16  Am.  &  Eng.  Enc. 
Law  (2d  ed.),  p.  300,  the  following  general  principle  is 
declared: 

"To  entitle  a  person  to  injunctive  relief  he  must  estab- 
lish as  against  the  defendant  an  actual  and  substantial  in- 
jury, and  not  merely  a  technical  and  inconsequential 
wrong  entitling  him  to  nominal  damages  only;  and  thi= 
is  true  whether  such  injury  be  single  or  continuous,  or 
whether  it  be  the  subject  of  one  act  only  or  of  successive 
acts," 

In  support  of  the  foregoing  statement  of  the  text  num- 
erous English  and  American  authorities  are  cited,  many 
of  which  we  have  examined,  and  find  to  be  in  point.  We 
are  constrained  to  the  conclusion,  therefore,  that  the  weight 
of  authority  is  in  support  of  the  principle  that  equity  will 
not  interfere  by  injunction  in  behalf  of  one  who  is  merely 
nominally  damaged  as  to  profits  arising  from  a  contract 
such  as  the  one  in  the  case  at  bar.  The  wrong  asserted 
must  be  more  than  a  mere  technical  or  inconsequential  one 
to   warrant   equitable  interference.      It   is   possible   that 
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proofs  under  the  issue  tendered  by  the  answer  in  this  case 
would  ehow  that  actual  damage  has  accrued  and  will  ac- 
crue by  reason  of  the  acts  of  respondents.  In  that  event, 
we  think,  appellant  would  be  entitled  to  the  writ  which  it 
asks;  but  with  the  allegations  of  the  answer  standing  un- 
denied,  and  without  proofs,  we  think  the  court  did  not  err 
in  refusing  to  grant  the  writ.  However,  in  view  of  the  ex- 
tensive field  covered  by  this  contract,  involving  as  it  does 
the  school  districts  throughout  the  entire  state  and  in  view 
of  the  further  fact  that  the  principles  here  involved  mav 
apply  to  other  similar  controversies  that  may  possibly 
arise,  we  believe  it  may  be  in  the  interest  of  all  concerned, 
and  may  tend  to  lessen  the  number  of  such  controversies, 
if  this  case  shall  be  heard  upon  proofs,  should  the  appel- 
lant so  desire.  We  therefore  instruct  the  lower  court  to 
grant  appellant  a  reasonable  time  to  further  plead  to  the 
answer  and  submit  proofs,  if  it  so  desires;  in  which  case 
the  judgment  entered  shall  be  vacated,  but  otherwise  it 
shall  stand  affirmed.  Costs  of  appeal  are  taxed  to  appel- 
lant 

KbaviSj  C.  J.,  and  Mount,  Anders  and  White,  JJ., 
concur. 

Fulleeton,  J.,  concurs  in  the  result. 

Dunbae,  J.,  did  not  participate  in  the  determination  of 
this  case. 


[No.  4236.     Decided  September  S,  1902.] 

The  State  of  Washington,  Appellant,  v.   A.  G.  Bu- 
chanan, 


AW LIBEEIT   OF  CONTRACT BEQOLATTON   Ot  HODM 

Or  EMPLOYMENT  OF  FEMALES. 

The  act  ot  1901  regulating  and  limiting  the  hours  ot  employ- 
ment ot  females  In  any  mechanical  or  mercantile  establishment 
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(Laws  1901,  p.  118),  by  forbidding  their  employment  for  more 
than  ten  hours  during  any  day,  1b  a  legitimate  exercise  of  the 
police  power  of  the  state,  enacted  for  the  welfare  of  society  at 
large,  and  therefore  constitutional,  although  a  restriction  to  some 
extent  upon  the  right  of  women  to  contract  their  labor.  (Seattle 
v.  Smyth,  22  Wash.  327,  distinguished.) 

Appeal  from  Superior  Court,  King  County. — Hon. 
ABTHufe  E.  Gkiffin,  Judge.     Reversed. 

Walter  S.  Fulton,  Prosecuting  Attorney,  for  the  State. 
Preston,  Carr  &  Oilman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  case  involves  the  constitutionality  of 
a  law  enacted  by  the  legislature  of  1901  (Session  Laws,  j>, 
118),  entitled  "An  act  to  regulate  and  limit  the  hours  of 
employment  of  females  in  any  mechanical  or  mercantile  es- 
tablishment, laundry,  hotel  and  restaurant;  to  provide  for 
its  enforcement  and  a  penalty  for  its  violation."  Section 
1,  the  subject  of  this  discussion,  is  as  follows: 

"That  no  female  shall  be  employed  in  any  mechanical 
or  mercantile  establishment,  laundry,  hotel  or  restaurant 
in  this  state  more  than  ten  hours  during  any  day.  The 
hours  of  work  may  be  so  arranged  as  to  permit  the  employ- 
ment of  females  at  any  time  so  that  they  shall  not  work 
more  than  ten  hours  during  the  twenty-four." 

Section  3  provides  that: 

"Any  employer,  overseer,  superintendent,  or  other  agent 
of  any  such  employer  who  shall  violate  any  of  the  provis- 
ions of  this  act,  shall,  upon  conviction,  be  fined"  etc. 

The  information  charged,  in  substance,  the  violation  of 
this  law.  To  this  information  a  demurrer  was  interposed 
upon  the  ground  that  no  offense  was  charged,  which  de- 
murrer was  sustained  by  the  court.  From  such  ruling  and 
the  judgment  following,  this  appeal  is  taken. 
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This  act  cannot  be  held  to  be  special  legislation,  and,  if 
it  ia  obnoxious  to  the  constitution  at  all,  it  is  so  because  it 
is  an  arbitrary  restriction  upon  the  fundamental  right  of 
the  citizen  (a  woman  in  this  case)  to  contract  her  labor, 
thereby  violating  §  3  of  article  1  of  the  state  constitution, 
which  provides  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law.  It  may 
be  conceded  without  discussion  that  a  citizen's  right  to 
contract  his  or  her  labor  is  a  valuable  property  right,  which 
cannot  be  restricted  by  the  legislature,  unless  such  re- 
striction is  necessary  in  the  proper  exercise  of  the  police 
power  of  the  state.  Courts  and  law-writers  have  found  it 
difficult  to  furnish  an  exact  definition  of  the  term  "police 
power,"  or  to  define  its  boundaries,  and  no  other  subject 
has  been  the  source  of  so  much  important  and  earnestly 
contested  litigation,  for  the  citizen  is  jealous  of  what  he 
considers  to  be  his  inalienable  rights,  and  strenuously  re- 
sists any  encroachment  upon  his  liberty ;  while  the  state, 
with  its  solicitude  for  the  welfare  of  society  at  large,  fre- 
quently finds  it  necessary — or  at  least  thinks  it  does — to 
lay  a  restraining  hand  upon  what  is  deemed  by  the  citizen 
his  private  rights.  Blackstono's  definition  of  this  power 
is,  "the  due  regulation  and  domestic  order  of  the  kingdom, 
whereby  the  inhabitants  of  the  state,  like  members  of  a 
well  governed  family,  are  bound  to  conform  their  general 
behavior  to  the  rules  of  propriety,  good  neighborhood  and 
good  manners,  and  to  be  decent,  industrious  and  inoffen- 
sive in  their  respective  stations."  It  has  also  been  defined 
as  a  general  system  of  precaution  for  the  prevention  either 
of  crime  or  of  calamities.  It  has  been  said  to  be  the  great 
l*>wcr  of  necessity  in  the  administration  of  governmental 
affairs.  It  is,  in  short,  that  power  which  enables  tho  state 
to  promote  and  protect  the  health,  welfare,  and  safety  of 
society ;  and  it  is  essential  to  the  very  existence  of  govern- 
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merit  that  all  property  should  be  held  subject  to  such  rea- 
sonable limitations  and  restraints  in  its  enjoyment  as  will 
preclude  it  from  acting  injuriously  upon  the  public  wel- 
fare. Conceding  that  an  arbitrary  exercise  of  the  legisla- 
tive will,  which,  under  the  guise  of  a  police  power,  re- 
stricts constitutional  rights,  cannot  be  maintained,  we  are 
of  the  opinion  that  the  act  in  question  was  a  legitimate 
exercise  of  the  police  power  of  the  state,  enacted  for  the 
welfare  of  society  at  large,  and  is  therefore  constitutional. 
On  this  subject  the  authorities  are  somewhat  divided, 
though  we  think  the  great  weight  of  modern  authority  sus- 
tains statutes  similar  to  the  one  under  consideration.  The 
case  of  Seattle  v.  Smyth,  22  Wash.  327  (60  Pac.  1120,  79 
Am.  St.  Rep  939),  is  cited  to  sustain  the  theory  of  the 
unconstitutionality  of  this  act.  That  was  a  per  curiam 
opinion,  without  any  discussion  of  the  principles  involved, 
and,  while  it  cited  with  commendation  the  case  of  In  re 
Morgan,  26  Colo.  415  (58  Pac  1071,  47  L.  R.  A.  52,  77 
Am.  St  Rep.  269),  on  the  subject  under  discussion,  the 
real  point  decided  in  Seattle  v.  Smyth  was  that  an  ordi- 
nance which  makes  it  unlawful  fftr  any  contractor  upon 
any  of  the  public  works  of  the  state  to  require  or  permit 
any  day  laborer  or  mechanic  to  work  more  than  eight  hours 
in  any  one  calendar  day  was  unconstitutional,  on  the 
ground  that  it  interfered  with  the  right  of  persons  to  con- 
tract with  reference  to  their  services.  We  think  that  all 
authority  sustains  this  doctrine;  but  that  and  similar  cases 
are  not  in  point  here,  although  the  case  cited,  viz.,  In  re, 
Morgan,  supra,  did  hold  that  a  statute  of  the  character 
under  discussion  here  was  unconstitutional,  on  the  ground 
that  the  police  power  could  not  extend  beyond  cases  where 
the  injury  was  sustained  by  the  public,  and  not  by  the 
individual  in  question.  While  this  proposition,  in  the 
abstract,  is  probably  true,  it  is  not  practically  stated,  for 
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practically  under  our  system  of  government  no  one  citizen 
stands  segregated  entirely  from  the  citizens  at  large,  but 
that  which  haa  a  deleterious  effect  on  one  citizen  to  some 
extent  deleteriously  affects  others.  In  any  event,  this 
court  in  Ah  Lim  v.  Territory,  1  Wash.  156  (24  Pac  588, 
9  L.  E.  A.  395),  took  the  opposite  view  on  that  question 
from  the  Colorado  court  Ah  Lim  waa  indicted  for  violat- 
ing a  statute  which  provided  that  any  person  or  persons 
who  shall  smoke  or  inhale  opium  shall  be  deemed  guilty  of 
a  misdemeanor,  and  it  was  contended  that,  inasmuch  as  the 
bad  effects,  if  any,  of  such  an  indulgence,  were  visited 
only  upon  the  person  who  inhaled  or  smoked  the  opium, 
it  was  not  within  the  police  power  of  the  state  to  prohibit 
such  smoking  or  inhaling,  on  the  ground  that  it  was  inter- 
fering with  inalienable  rights, — the  right  that  every  man 
had  to  do  what  he  would  with  his  own  which  would  not 
interfere  with  the  reciprocal  rights  of  others.  In  that 
case  no  special  constitutional  limitation  or  inhibition  was 
pointed  out  with  which  the  law  was  in  conflict.  The  con- 
tention was  baaed  upon  the  broad  ground  that  the  right  to 
liberty  and  the  pursuit  of  happiness  was  violated,  and  this 
court  held  that  whether  the  habit  was  detrimental  to  either 
the  moral,  mental,  or  physical  well  being  of  one  of  its 
citizens  to  such  an  extent  that  he  was  liable  to  become  a 
burden  upon  society  was  a  question  to  be  put  on  foot  by 
the  legislature,  and  a  question  to  be  determined  by  the 
legislature;  and  that,  granting  that  it  was  a  proper  subject 
for  legislative  enactment  and  inquiry,  no  limit  or  control 
could  be  placed  on  the  legislative  discretion.  In  Ritchie  v. 
People,  155  111.  98  (40  N.  E.  454,  20  L.  R.  A.  79,  46  Am 
St.  Rep.  315)  it  was  held  that  an  aet  prohibiting  the  em- 
ployment of  females  in  any  factory  or  workshop  for  more 
than  eight  hours  a  day  was  unconstitutional,  as  it  waa  an 
arbitrary  restriction  upon  the  fundamental  right  of  the 
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citizen  to  control  his  or  her  own  time  and  faculties,  and  a 
substitution  of  the  legislative  judgment  for  that  of  the  em- 
ployer and  employee  in  a  matter  about  which  they  were 
competent  to  agree  with  each  other.  This  is  the  only  case 
cited  to  ub,  or  that  we  have  been  able  to  find,  in  which  an 
act  of  this  kind  is  decided  to  be  unconstitutional  by  a  court 
of  last  resort.  But  we  are  not  inclined  to  follow  the  rea- 
soning of  the  court  in  that  case,  although  it  is  well  con- 
sidered and  ably  presented.  But  some  of  the  cases  that  it 
cites  to  sustain  the  contention  that  the  law  was  invalid  do 
not  seem  to  us  to  bear  out  the  contention.  For  instance, 
Ex  parte  Kvbach,  85  Cal.  274  (24  Pac.  737,  9LRA. 
482,  20  Am.  St  Rep.  226)  where  it  was  held,  as  it  is  uni- 
versally held,  that  an  ordinance  making  it  a  misdemeanor 
for  any  contractor  to  employ  any  person  to  work  more  than 
eight  hours  a  day,  where  the  work  was  to  be  performed 
under  any  contract  with  the  city,  was  unconstitutional. 
The  court  in  that  case  specially  distinguished  this  kind  of 
a  case  when  it  said : 

"If  the  services  to  be  performed  were  unlawful  or 
against  public  policy,  or  the  employment  was  such  as  might 
be  unfit  for  certain  persons,  as,  for  example,  females  or 
infants,  the  ordinance  might  be  upheld  as  a  sanitary  or 
police  regulation." 

In  referring  to  the  case  of  Ah  IAm  v.  Territory,  supra, 
it  was  said  by  the  Illinois  court: 

"Laws  restraining  the  sale  and  use  of  opium  and  in- 
toxicating liquor  have  been  sustained  as  valid  under  the 
police  power.  Undoubtedly,  the  public  health,  welfare 
and  safetv  may  be  endangered  by  the  general  use  of  opium 
and  intoxicating  drinks.  But  it  cannot  be  said  that  the 
same  consequences  are  likely  to  flow  from  the  manufacture 
of  clothing,  wearing  apparel  and  other  similar  articles." 

It  must  be  borne  in  mind  that  Ah  Lim  was  not  indicted 
for  procuring  others  to  smoke  opium,  but  for  smoking 
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himself,  and  we  hardly  see  how  the  question  of  what  the 
consequences  would  be  from  the  manufacture  of  clothing 
or  wearing  apparel  could  affect  the  question  of  prohibiting 
the  employment  of  females  in  the  factory  or  workshop 
where  these  articles  were  made.  The  statute  was  enacted, 
not  because  the  manufacture  of  clothing  or  wearing  aj>- 
parel  had  any  bad  effect  upon  society,  but  because  the  em- 
ployment of  women  for  more  than  eight  hours  a  diiy  in 
that  character  of  work  would  have  a  deleterious  effect  upnn 
the  employees,  and  in  a  degree  upon  society.  In  oppo- 
sition to  the  doctrine  announced  in  Ritchie  v.  People,  it 
was  held  by  the  supreme  court  of  Massachusetts  in  Com- 
monuealth  v.  Hamilton.  Mfg.  Co.,  120  Mass.  383,  that  a 
statute  prohibiting  the  employment  of  women  laboring  iu 
any  manufacturing  establishment,  more  than  sixty  hours 
per  week  violated  no  right  preserved  under  the  constitution 
to  any  individual  citizen,  and  that  such  an  act  could  lie 
maintained  as  a  health  or  police  regulation.  That  case  is 
directly  in  point  and  was  favorably  referred  to  by  the 
supreme  court-  of  the  United  States  in  Jloldeti  v.  Hardy. 
169  U.  S.  30«  (18  Sup.  Ct.  383),  a  case  which  came  up 
from  Utah,  where  it  was  held  by  the  state  court  and  af- 
firmed by  the  supreme  court,  of  the  United  States  that  a 
statute  limiting  the  period  of  employment  of  workmen  in 
underground  mines  or  refining  of  metals  to  eight  hours  a 
day,  and  making  its  violation  a  misdemeanor,  was  a  valid 
exorcise  of  the  police  power  of  the  state.  This  case  is  in 
direct  conflict  with  the  doctrine  announced  in  the  case  of 
Ritchie  v.  People,  supra,  and  In  re.  Morgan,  supra,  and,  if 
not  binding  upon  this  court,  should  have  great  weight,  for 
the  reason  that  the  constitutional  right  which  is  claimed 
to  have  been  infringed  by  this  act  is  identical  with  the 
provision  in  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  viz.,  that  no  state  shall  deprive  any 
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person  of  life,  liberty,  or  property  without  due  process  of 
law.  The  rule  is  announced  by  Parker  &  Worthington  on 
Public  Health  &  Safety,  p.  299,  as  follows: 

"The  state  may  forbid  certain  classes  of  persons  being 
employed  in  occupations  which  their  age,  sex  or  health 
renders  unsuitable  for  them,  as  women  and  young  children 
are  sometimes  forbidden  to  be  employed  in  mines  and 
certain  kinds  of  factories.  And  statutes  are  perfectly 
valid  which  provide  that  women  or  minors  shall  not  lie 
employed  in  laboring  by  any  person,  in  any  manufactur- 
ing establishment,  more  than  a  certain  number  of  hours  in 
any  one  day,  with  reasonable  exceptions.  Of  such  laws  it 
has  been  said,  that  they  do  not  violate  any  constitutional 
rights." 

Mr.  Cooley,  in  his  Constitutional  Limitations  (6th 
ed.),  p.  744,  says: 

"The  general  rule  undoubtedly  is,  that  any  person  is 
at  liberty  to  pursue  any  lawful  calling,  and  to  do  so  in  his 
own  way,  not  encroaching  upon  the  rights  of  others.  This 
general  right  cannot  be  taken  away.  It  is  not  competent, 
therefore,  to  forbid  any  person  or  class  of  persons,  whether 
citizens  or  resident  aliens,  offering  their  services  in  lawful 
business,  or  to  subject  others  to  penalties  for  employing 
them.  But  here,  as  elsewhere,  it  is  proper  to  recognize 
distinctions  that  exist  in  the  nature  of  things,  and  under 
some  circumstances  to  inhibit  employments  to  some  one 
class  while  leaving  them  open  to  others.  Some  employ- 
ments, for  example,  may  be  admissible  for  males  and  im- 
proper for  females,  and  regulations  recognizing  the  im- 
propriety and  forbidding  women  engaging  in  them  would 
be  open  to  no  reasonable  objection." 

Ritchie  v.  People,  noted  approvingly  In  re  Jacobs,  98 
N.  Y.  98,  (50  Am.  Rep.  630),  where  it  is  said : 

"When  a  health  law  is  challenged  in  the  courts  as  un- 
constitutional on  the  ground  that  it  arbitrarily  interferes 
with  personal  liberty  and  private  property  without  due 
process  of  law,  the  courts  must  be  able  to  see  that  it  has  at 
39—88  wnh. 
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least  in  fact  aome  relation  to  the  public  health,  that  the 
public  health  is  the  end  actually  aimed  at,  and  that  it  is 
appropriate  and  adapted  to  that  end." 

Accepting  this  statement  of  the  law,  we  think  it  is  easily 
ascertainable  from  a  perusal  of  this  act  that  its  object  was 
the  public  health,  and  that  its  provisions  were  appropriate, 
and  adapted  to  that  end.  It  is  a  matter  of  universal 
knowledge-  with  all  reasonably  intelligent  people  nf  the 
present  age  that  continuous  standing  on  the  feet  by  women 
for  a  great  many  consecutive  hours  is  deleterious  to  their 
health.  It  must  logically  follow  that  that  which  would 
deleteriouely  affect  any  great  number  of  women  who  are 
the  mothers  of  succeeding  generations  must  necessarily 
affect  the  public  welfare  and  the  public  morals.  Law  is, 
or  ought  to  be,  a  progressive  science.  While  the  principles 
of  justice  are  immutable,  changing  conditions  of  society 
and  the  evolution  of  employment  make  a  change  in  the 
application  of  principles  absolutely  necessary  to  an  intel- 
ligent administration  of  government  In  the  early  history 
of  the  law,  when  employments  were  few  and  simple,  the 
relative  conditions  of  the  citizen  and  the  state  were  differ- 
ent, and  many  employments  and  uses  which  were  then  con- 
sidered inalienable  rights  have  since,  from  the  very  neces- 
sity of  changed  conditions,  been  subjected  to  legislative 
control,  restriction,  and  restraint.  This  all  flows  from  the 
old  announcement  made  by  Blackstone  that  when  man 
enters  into  society,  as  a  compensation  for  the  protection 
which  society  gives  to  him,  he  must  yield  up  some  of  hi? 
natural  rights,  and,  as  the  responsibilities  of  the  govern- 
ment increase,  and  a  greater  degree  of  protection  is  af- 
forded to  the  citizen,  the  recompense  is  the  yielding  of 
more  individual  rights.  Transportation  companies  are 
now  controlled  and  restricted,  where  a  few  years  age  they 
claimed  the  right  to  transact  their  business  exactly  as  it 
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suited  their  private  interests.  The  practice  of  medicine 
is  restricted  and  controlled;  laws  against  quackery  and 
empiricism  are  enforced  without  question.  The  sale  of 
liquor,  which  formerly  was  a  legitimate  business,  and 
which  the  citizen  had  a  right  to  enter  into,  as  he  did  any 
other  business,  without  any  restrictions,  has  now  become 
subject  to  the  control  of  the  state,  or  to  actual  prohibition 
at  the  will  of  the  state.  The  changing  conditions  of  society 
have  made  an  imperative  call  upon  the  state  for  the  exer- 
cise of  these  additional  powers,  and  the  welfare  of  society 
demands  that  the  state  should  assume  these  powers,  and  it 
is  the  duty  of  the  court  to  sustain  them  whenever  it  is 
found  that  they  are  based  upon  the  idea  of  the  promotion 
and  protection  of  society. 

We  think  no  constitutional  right  is  invaded  by  this  law, 
and  the  case  will  be  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  complaint. 

Reavis,  C.  J.,  and  Anders,  Mount,  Fullekton,  Had- 
i.ey  and  WurrE,  JJ.,  concur. 


[No.  4308.      Decided  September  9,  1903.] 

Emanuel  W.  Bloosiingdale,  «os  Assignee,  Respondent, 

v.  Charles  Weil,  Appellant. 
Emanuel  W.  Bloominodale,  as  Assignee,  Respondent, 
v.  Security  Safe  Deposit  and  Trust  Company,  Ap- 

pellant. 

iTPEAI DEFECTIVE   BOND AMENDMENT   OK    MOTION    TO  DISMISS. 

Under  Laws  1899,  p.  29,  which  provides  that  on  the  hearing 
of  a  motion  to  dismiss  an  appeal  the  supreme  court  may  allow 
all  amendments  In  matters  of  form,  and  that  no  appeal  shall 
be  dismissed  for  any  informality  or  defect  In  the  appeal  bond. 
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etc.,  If  the  appellant  shall  forthwith,  upon  order  of  the  court, 
perfect  the  appeal,  an  appeal  will  not  be  dismissed  because  the 
bond,  while  purporting  on  Its  face  to  be  made  by  the  appellants 
and  a  surety  as  a  joint  and  several  obligation,  was  signed  by 
the  surety  alone,  but  the  appellants  will  be  permitted  to  complete 
its  execution  by  signing  It  at  the  time  of  the  bearing  of  the 
motion  for  dismissal. 

FOREIGN     ASSIGNMENTS BIGHTS     OF     ASSIGNEE     AS     AGAINST     FOBEIQ.N 

A  foreign  creditor  of  a  foreign  debtor  cannot  attach  bis 
debtor's  realty  In  this  state,  where  the  debtor  has  made  a  volun- 
tary assignment  of  all  his  property  for  the  benefit  of  creditors 
to  a  foreign  assignee,  who  has  compiled  with  the  laws  of  this 
state  relating  to  the  recording  of  such  instruments,  when  such 
assignment  was  valid  under  the  laws  where  executed  and  doee 
not  conflict  with  the  laws  or  public  policy  of  Oils  state. 

SAME QUIETING  TITLE EFFECT  OF  DEEP  OF  ASSIGNMENT  DEFTCTIVELI 


A  deed  of  assignment  made  In  another  state  and  properly 
acknowledged,  but  defectively  certified  by  reason  of  the  absence 
of  the  notary's  seal  and  of  the  certificate  of  a  clerk  of  a  court 
of  record  authenticating  such  notary  and  his  signature,  as 
required  by  Bal.  Code,  i  4528.  Is  sufficient  to  pass  the  equitable 
title  to  realty  In  this  state  to  the  assignee,  and  enable  him  to 
maintain  action  to  quiet  title  thereto,  under  Bal.  Code,  5  ScOS. 
as  against  foreign  creditors.  Inasmuch  as  they  do  not  occupy 
the  relation  of  bona  fide  purchasers. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Geoege  W.  Belt,  Judge.     Affirmed. 

//.  M.  Stephens  and  Samuel  R.  Stern,  for  appellants. 
Graves  &  Graves,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  foregoing  cases  were  consolidated- 
They  involved  the  same  questions,  arising  from-  the  same 
slate  of  facts.  The  respondent  claims  to  be  the  owner  of 
certain  real  estate  in  Spokane  county  by  virtue  of  a  volun- 
tary  assignment  madeby  insolvent  debtors  in  New  York  for 
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the  benefit  of  tbeircredi  tors.  The  plaintiff  alleges  in  the  com- 
plaint the  assignment  and  the  terms  thereof,  and  that  the 
defendants  were  citizens  of  Massachusetts  at  all  times,  and 
that  the  assignments  were  made  under  the  provisions  of 
and  in  compliance  with  the  statutes  of  the  state  of  New 
York  providing  for  voluntary  assignment  by  debtors.  The 
provisions  of  the  New  York  statute  are  sef  out.  The  bring- 
ing of  the  suit  by  the  defendants  hereinafter  mentioned  in 
the  findings  of  fact  is  also  alleged.  The  plaintiff  prayed 
for  a  judgment  and  decree  of  the  court;  that  the  court 
decree  that  the  defendants  take  no  right,  title,  or  interest 
in,  and  acquire  no  lien  upon,  the  realty  described,  by  virtue 
of  the  writs  of  attachment  issued  in  the  suits  instituted  by 
ihe  defendants  and  the  judgments  recovered  in  said  suits; 
and,  further,  that  the  levy  of  said  writs  of  attachment  and 
judgments  were  apparent  liens  and  cast  a  cloud  upon 
plaintiff's  title  to  the  land,  and  he  prayed  for  a  decree  of 
the  court  that  such  apparent  lien  should  be  removed,  and 
the  title  to  the  land  quieted  in  the  plaintiff,  and  thi,t  die 
plaintiff  should  have  such  other  and  further  relief  as 
s-hould  seem  meet  and  equitable.  The  court  rendered  a 
decree,  on  the  findings  hereinafter  set  out,  that  the  plaint- 
iff, as  assignee  of  the  partnership  property  of  the  copartner- 
ship of  !£.  A.  &  D.  Bettman,  etc.,  was  the  owner  of  the 
land  described  in  the  findings  under  and  by  virtue  of  the 
deeds  of  assignments  in  the  findings  mentioned,  and  that 
the  judgments  and  attachments  referred  to  in  the  findings 
in  no  way  affect  the  title  acquired  by  the  plaintiff  ns  as- 
signee, and  the  court  decreed  and  declared  that  the  title  to 
said  land  was  free  and  discharged  from  any  apparent 
cloud  by  virtue  of  such  attachment  proceedings,  etc.,  and 
that  the  plaintiff's  title  acquired  by  the  assignments  was 
a  valid  and  superior  title  to  the  appellants,  etc.  The  find- 
ings of  fact  were  as  follows : 
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"1.  That  at  all  times  herein  mentioned  the  defendant 
Weil,  was,  and  now  is,  a  citizen  and  resident  of  the  state 
of  Massachusetts,  and  during  the  same  period,  the  defend- 
ant, the  Security  Safe  Deposit  &  Trust  Company,  was,  and 
now  is,  a  corporation  created  under  the  laws  of  the  state 
of  Massachusetts,  with  its  principal  office  and  place  of  busi- 
ness in  the  town  of  Lynn  in  said  state,  and  is  a  corporation 
of  said  stata       * 

"2.  That  prior  to  March  5,  1898,  one  David  Bettman, 
a  resident  and  citizen  of  the  state  of  New  York,  held  title 
to  certain  realty  situate  within  the  county  of  Spokane, 
state  of  Washington,  more  particularly  described  as  fol- 
lows: (Here  follows  a  long  list  of  real  property).  The 
title  to  the  realty  hereinbefore  described,  though  standing 
in  the  name  of  David  Bettman,  was,  in  fact,  the  property 
of  a  co-partnership,  known  as  M.  A.  and  D.  Bettman,  of 
which  Baid  David  Bettman  was  a  member. 

"3.  That  on  March  5,  1898,  and  for  some  time  prior 
thereto,  said  David  Bettman,  was  a  member  of  a  co-partner- 
ship doing  business  in  the  city,  county  and  state  of  New 
York,  under  the  firm  nam©  of  Stetthoimer  &  Bettman,"- 
Henrietta  B.  Stettheimer  being  the  other  member  of  said 
co-partnership.  During  the  same  period,  said  David  Bett- 
man was  a  member  of  a  co-partnership  of  M.  A.  and  David 
Bettman,  hereinbefore  referred  to;  said  co-part nnrship 
being  engaged  in  business  likewise  in  the  city,  county  and 
state  of  New  York,  the  other  member  thereof  being  Marcus 
A.  Bettman. 

"4.  That  on  the  5th  day  of  March,  1898,  in  the  said 
county  and  state  of  New  York,  Marcus  A.  Bettman  and 
David  Bettman,  as  co-partners  and  individually,  executed, 
acknowledged  and  delivered  to  plaintiff  an  assignment  of 
all  their  estate,  real  and  personal,  of  whatsoever  description 
and  wheresoever  situate,  upon  conditions  therein  stated. 
This  assignment  recited,  that  whereas  said  Marcus  A.  Bett- 
man and  David  Bettman,  as  partners  and  individuals,  were 
justly  indebted  to  sundry  persons  in  divers  and  sundry 
sums  of  money,  and,  being  unable  to  pay  the  same  in  full, 
were  desirous  of  making  an  equitable  distribution  of  their 
property  and  effects  among  their  creditors,  that  they  there- 


BLOOMINQDALE  v.  WEIL.  615 

Sept.  1902.]  Opinion  of  the  Court— White,  J. 

fore  granted,  bargained,  sold,  assigned,  and  delivered  over 
to  plaintiff,  his  successors  and  assigns,  all  and  singular 
the  estate  and  property,  real  and  personal,  of  every  kind 
and  nature,  and  wheresoever  the  same  might  be  found,  of 
the  said  Marcus  A.  and  David  Betttoan ;  but  in  trust  for 
these  purposes:  That  plaintiff,  as  such  assignee,  and  in 
trust  for  the  purposes  hereinafter  specified,  should  take 
possession  of  all  the  estate,  property  and  effects  by  said  in- 
strument assigned,  transferred,  and  conveyed,  and  sell  and 
dispose  of  the  same,  convert  it  into  money,  collect  all  sums 
of  money  due  and  owing  to  the  said  first  parties,  and  out  of 
such  proceeds  to  pay  the  costs,  charges  and  expenses  of 
carrying  into  effect  the  assignment,  including  a  lawful 
commission  to  the  assignee;  to  pay  all  wages  and  salaries 
owing  to  the  employees  of  said  Marcus  A.  and  David  Bett- 
man ;  from  the  proceeds  of  the  partnership  property  to  pay 
to  the  creditors  of  the  partnership  such  sums  as  might 
be  owing  them,  and  with  the  residue  of  the  proceeds,  if 
any  should  remain  after  paying  the  partnership  debts,  tr 
pay  and  discharge  the  private  and  individual  debts  of  the 
said  Marcus  A.  and  David  Bettman.  Of  the  separate  and 
individual  property  of  Baid  Marcus  A.  and  David  Bettman, 
so  assigned  to  this  plaintiff  as  assignee,  it  was  directed  that 
after  paying  the  expenses  of  the  assignment,  and  all  wages 
and  salaries  owing  to  the  employees  of  the  individual  mem- 
bers of  said  partnership,  the  assignee  should  app'y  the 
proceeds  of  the  separate  estate  of  each  of  said  partners  tc 
the  payment  of  their  individual  debts,  and  providing  that, 
in  case  the  individual  property  and  estate  should  be  more 
than  sufficient  to  pay  the  respective  individual  debts  and 
liabilities  of  said  partners,  in  such  event  the  surplus  re- 
maining was  to  be  applied  to  the  payment  and  liquidation 
of  the  partnership  debts,  or  of  any  balance  which  might 
remain  unpaid  after  applying  thereto  the  proceeds  of  the 
partnership  property.  To  the  furtherance  of  tins  assign- 
ment this  plaintiff  was  constituted  the  true  and  lawful 
attorney  of  the  said  co-partnership  and  of  the  individual 
members  thereof,  with  full  power  and  authority  to  do  all 
acts  and  things  necessary  to  the  full  execution  of  thr  trust 
thereby  created.     At  tbe  same  time  and    place    the    w> 
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partnership  of  Stettheimer  &  Bettman,  composed  of  lh( 
said  David  Bettman  and  the  said  Henrietta  B.  Stetthoimer, 
executed,  acknowledged  and  delivered  a  like  assignment 
to  plaintiff,  whereby  their  real  and  personal  property  of 
every  kind  and  nature  was  sold,  assigned,  transferred  and 
set  over  unto  plaintiff,  and  whereby  likewise  the  indi 
vidual  property  of  each  of  said  co-partners  was  sold,  as- 
signed, transferred  and  set  over  unto  plaintiff.  This  as- 
signment was  in  all  respects  like  unto  the  first  assignment 
hereinbefore  referred  to,  and  their  estate  was  conveyed  to 
plaintiff  for  the  same  trusts,  both  as  to  the  partnership 
and  the  individual  property.  Plaintiff,  in  writing,  and  by 
the  same  agreement  whereby  said  trusts  were  created,  ac- 
cepted each  and  every  trust  created  by  each  and  every  as- 
signment hereinbefore  referred  to,  gave  bond  as  required 
by  law,  and  at  once  entered  upon  the  discharge  of  the 
duties  of  the  trusts  so  created ;  and  said  assignments  were, 
i'ii  March  S,  1898,  recorded  in  the  office  of  the  clerk  of 
the  county  of  Xew  York  and  of  the  supreme  court  of  said 
state  in  said  county,  and  certified  copies  were  thereafter, 
and  on  March  11,  1898,  recorded  in  the  office  of  the  count? 
auditor  of  Spokane  county,  state  of  Washington. 

""j.  That  said  assignments  w-cre  made  under  the  pro 
visions  of  and  in  compliance  with  a  statute  of  the  Rtateot 
!Xt«v  York,  providing  for  voluntary  assignments  by  debt- 
ors for  the  benefit  of  their  creditors.  The  material  portions 
of  stiid  law  are  set  forth  in  the  amended  complaints  in 
these  actions,  and  reference  is  made  to  said  complaint? 
for  their  contents  for  the  purpose  of  brevity  in  these  find- 
lull's,  and  to  avoid  setting  them  forth  in  full  herein. 

"6.  That  on  or  about  the  22d  day  of  April,  1898,  the 
defendant,  the  Security  Safe  Deposit  &  Trust  Company, 
commenced  an  action  in  the  superior  court  of  Sjwkane 
county,  state  of  Washington,  wherein  it  was  plaintiff,  and 
David  Bettman,  Henrietta  B.  Stetthoimer  and  Marcus  A. 
Bettman  were  defendants.  The  cause  of  action  alleged  in 
said  complaint  was  one  upon  a  promissory  note  executed 
l\v  the  co-partnership  of  Stettheimer  &  Bettman,  payable 
to  thenicslvcs,  and  indorsed,  before  delivery,  by  the  co- 
partnership of  Stettheimer  &  Bettman  and  of  Marcus  A. 
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Bettman  and  David  Bettman,  and  thereafter  delivered  by 
said  copartnerships  to  one  Charles  Weil,  and  by  him, 
before  maturity,  assigned  to  the  Security  Safe  Deposit  & 
Trust  Company.  Upon  the  commencement  of  said  action 
the  said  Security  Safe  Deposit  i-  Trust  Company  filed,  in 
the  office  of  the  clerk  of  the  su]>crior  court  of  Spokane 
county,  an  affidavit  and  a  bond  fur  the  procurement  of  the 
issuance  of  a  writ  of  attachment  therefrom,  and  thereupon 
the  said  clerk  of  the  said  superior  court  did  issue  a  writ 
trf  attachment  against  the  property  of  the  defendants 
named  in  said  action,  and  it  was  thereupon  delivered  to  the 
sheriff  of  Spokane  comity  and  he,  acting  under  the  au- 
thority of  said  writ  of  attachment,  did  levy,  on  the  earns 
day,  upon  the  real  property  hereinbefore  described  as  the 
property  of  David  Bettman.  That  thereafter,  and  on, 
lowit,  the  22d  day  of  July,  1898,  said  court  in  said  cause 
rendered  judgment  against  said  David  Bettman  in  the  sum 
of  five  thousand  dollars  with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum  from  March  10,  1808;  and 
plaintiff  in  said  cause  thereupon  filed  the  said  judgment 
with  the  clerk  of  said  court. 

"7.  That  on  or  about  the  9th  day  of  March,  1808,  the 
defendant,  Charles  Weil,  commenced  an  action  in  the  su- 
perior court  of  Spokane  county,  state  of  Washington, 
wherein  he  was  named  as  plaintiff,  and  Henrietta  B.  Stett- 
heimer,  Marcus  A.  Bettman  and  David  Bettman  were 
named  as  defendants.  The  cause  of  action  stated  in  said 
complaint  was  to  recover  upon  two  promissory  notes  exe- 
cuted in  October,  1897,  and  February,  1R98,  respectively, 
by  the  co-partnership  of  Stettheimcr  &  Bettman,  payable 
to  themselves  and  indorsed  upon  the  back,  before  the  de- 
livery thereof,  by  the  co-partnership  of  Stctthcimer  & 
Bettman  and  of  Marcus  A.  Bettman  and  David  Bettman, 
and  thereafter  delivered  to  the  plaintiff  therein.  At  the 
time  of  the  commencement  of  said  action  the  said  plaintiff 
caused  to  be  filed,  in  the  office  of  the  clerk  of  said  superior 
court,  an  affidavit  and  bond  for  the  procurement,  of  the 
issuance  of  a  writ  of  attachment  therefrom,  and  thereupon 
the  said  clerk  of  the  said  superior  court  did  issue  a  writ 
cf  attachment  against  the  property    of    the    defendants 


613  BLOOMING  DALE  T.  WEIL. 

Opinion  of  the  Court— Whits,  J.  [28  Wish. 

named  in  said  action,  and  the  same  was  thereupon  de- 
livered to  the  sheriff  of  Spokane  county,  and  under  and 
in  pursuance  of  said  writ  of  attachment  he  levied  upon, 
en  the  same  day,  the  real  property  hereinbefore  described, 
as  the  property  of  David  Bettman.  That  thereafter,  and 
on,  towit,  the  22d  day  of  July,  1898,  said  court  in  said 
cause  rendered  judgment  against  said  David  Bettman  in 
the  sum  of  ten  thousand  ($10,000)  dollars,  with  interest 
on  five  thousand  ($5,000)  dollars  from  October  9,  1898, 
at  the  rate  of  seven  per  cent,  per  annum,  and  interest  on 
five  thousand  (5,000)  dollars,  from  March  1,  1898,  at 
the  rate  of  seven  per  cent,  per  annum,  and  costs  of  suit 
taxed  at  twenty-four  ($24)  dollars;  ami  plaintiff  there- 
upon filed  the  said  judgment  with  the  clerk  of  said  court. 
"8.  That  on  or  about  the  23d  day  of  April,  1898,  the 
defendant  Charles  Weil,  commenced  an  action  in  the  su- 
perior court  of  Spokane  county,  state  of  Washington, 
wherein  he  was  named  as  plaintiff  and  Henrietta  B.  Stett- 
heimer,  David  Bettman  and  Marcus  A.  Bettman  were 
named  as  defendants.  The  cause  of  action  alleged  in  said 
complaint  wa3  upon  a  promissory  note  executed  by  the 
firm  of  Stettheimer  &  Bettman  in  February,  1898,  pay* 
nblo  to  themselves  and  indorsed  on  the  back  thereof, 
before  delivery,  by  the  co-partnerships  of  Stettheimer  k 
Bettman  and  Marcus  A.  &  David  Bettman,  and  thereafter 
by  them  delivered  to  the  plaintiff  iherein  named.  Upon 
the  commencement  of  said  action,  and  upon  the  same  day, 
an  affidavit  for  a  writ  of  attachment  and  a  bond  were  filed 
in  said  superior  court  by  said  Weil,  and  a  writ  of  attach- 
ment was  issued  by  the  clerk  of  said  superior  court  de- 
livered to  the  sheriff  of  Spokane  county,  who  thereupon 
levied  upon  the  real  property  hereinbefore  descrilied  and 
referred  to,  and  said  levy  is  still  of  force  and  effect.  That 
thereafter,  and  on,  towit,  the  22d  day  of  July,  1S9S,  the 
said  court  in  said  cause  rendered  judgment  against  the 
said  David  Bettman  in  the  sum  of  five  thousand  ($5,000] 
dollars  and  interest  thereon  at  the  rate  of  seven  per  cent. 
per  annum  from  February  5,  1898,  and  costs  taxed  at 
twenty-four  ($54)  dollars,  and  plaintiff  thereupon  filed 
Iho  same  with  the  clerk  of  said  court. 
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"9.  That  in  the  several  proceedings  heretofore  referred 
to  had  and  taken  by  the  defendants  respectively  against 
the  assignors  of  the  plaintiff,  executions  have  been  issued 
upon  the  judgments  so  rendered,  and  sales  of  the  realty 
herein  described  were  made,  wherein  the  defendants 
respectively  became  the  apparent  owners  of  the  pieces  and 
parcels  of  property  herein  described.  That  such  proceed- 
ings, and  the  whole  of  thorn,  created  an  apparent  lien 
upon  the  title  to  these  lands,  and  cast  a  cloud  upon  the 
.  plaintiff's  title,  whereby  the  same  is  unmarketable." 

There  were  two  deeds  of  assignments  to  the  respondent 
offered  and  received  in  evidence, — one  from  David  Bett- 
man  and  Henrietta  B.  Stettheimer,  and  one  from  Marcus 
A.  Bettman  and  David  Bettman.  The  evidence,  we  think, 
fully  sustains  the  second  findings  of  fact  of  the  court  towell- 
ing the  title  to  the  real  property  in  controversy.  We 
are  therefore  concerned  only  with  the  assignment  of  Mar- 
cus A.  and  David  Bettman.  This  assignment  recites  that 
the  Be  tt  mans  are  desirous  of  making  an  equitable  distribu- 
tion of  their  property  and  effects  among  their  creditors. 
Therefore,  in  consideration  of  the  premises  and  one  dollar, 
they  do  grant,  bargain,  sell,  and  assign  and  deliver  over 
and  convey  unto  the  parties  of  the  second  part  (the  as- 
signee) his  successors  and  assigns,  all  and  singular  the 
estate  and  property,  real  and  personal,  of  every  kind  and 
nature,  and  wherever  the  same  may  be,  of  the  party  (Bett- 
mans)  of  the  first  part,  which  is  held  or  owned  by  them  as 
a  copartnership  or  as  individuals.  The  assignee  is  to  take 
possession  of  the  same,  to  sell  and  dispose  of  the  same, 
and  to  distribute  the  proceeds  among  the  creditors  yro 
rata.,  as  set  out  in  the  deed,  and  as  required  by  the  laws  of 
the  state  of  New  York.  This  deed  of  assignment  was 
signed  hy  Marcus  A.  Bettman,  David  Bettman,  and  Eman- 
uel W.  Bloomingdale.  The  certificate  of  acknowledgment 
to  it  is  as  follows : 
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"State  of  New  York,  City  and  County  of  New  York,  ss. 

On  the  5th  day  of  March,  in  the  year  one  thousand  eight 
hundred  and  ninety  eight,  before  me  personally  came  Mar- 
ens  A.  Bettman,  David  Bettman,  and  Emanuel  W.  Blown- 
ingdale,  to  me  known,  and  known  to  me  to  be  the  individ- 
uals described  in  and  who  executed  the  foregoing  instru- 
ment, and  severally  acknowledged  to  me  that  tliey  exe- 
cuted the  same  for  the  purposes  therein  mentioned. 

Moses  J.  Sxe-udatiu, 
Notary  Public,  N.  Y.  Co." 

This  deed  of  assignment  was  made  on  March  5,  1898, 
in  New  York.  On  March  9  and  April  22,  189S,  the  prop 
erty  affected  by  this  action  and  mentioned  in  the  second 
finding  nf  fact  was  attached  and  sold  as  set  forth  in  the 
tith,  7th,  and  8th  findings  of  fact  The  respondent  offered 
in  evidence  on  the  trial  of  this  cause  a  copy  of  this  as- 
signment, certified  to  by  the  clerk  of  the  county  and  su- 
preme court  of  New  York,  and  in  whose  office  the  original 
was  recorded  on  March  fl,  1898.  This  copy  was  also  re- 
corded in  the  auditor's  office  of  Spokane  county  on  March 
11,  1898.  Objection  by  the  appellant  was  made  to  re- 
ceiving the  deed  of  assignment  in  evidence,  among  other 
things,  on  the  ground  that  it  did  not  show  title  in  the 
plaintiff  in  this  action,  and  could  not  pass  title  to  any 
property  within  the  state  of  Washington,  and  especiallj 
real  property.  At  the  close  of  the  testimony  the  appellants 
moved  the  court  to  dismiss  the  action  on  the  ground  that 
it  did  not  appear  from  the  proof  that  the  plaintiff  had  anj 
right,  title,  or  interest  to  the  property  or  any  portion  there- 
of descrilicd  in  the  complaint,  or  that  he  had  any  stand- 
ing in  court  by  virtue  of  any  purported  instrument  of 
assignment  which  would  enable  him  to  bring  this  suit  to 
remove  a  cloud ;  that  there  was  nothing  in  the  evidfBce 
to  show  that  a  general  assignment  had  been  executed-  I' 
was  further  objected  that  there  was  no  seal  attached  to  the 
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notary's  certificate  of  acknowledgment,  and  no  certificate  of 
a  clerk  of  a  court  of  record  to  the  signature  of  the  nc.tary, 
etc.  The  court  denied  the  motion,  and  an  exception  was 
taken.  The  appellants,  as  we  understand  from  the  brief, 
do  not  now  urge  any  objection  to  this  deed  of  assignment 
on  the  ground  that  it  is  not  the  original,  but  a  copy.  They 
urge  in  their  brief  that  the  notarial  seal  was  not  affixed  to 
the  acknowledgment  in  the  original,  and  that  there  was  no 
certificate  of  a  court  of  record  that  the  notary  public  pre- 
tending to  take  the  acknowledgment  was  duly  authorized, 
etc.  There  are  other  objections,  but  they  refer  to  the  Betr- 
man  and  Stettheimer  assigument,  and,  as  we  view  the  find- 
ings and  the  evidence,  are  immaterial,  because  the  as- 
signee, if  owner  of  I  he  property  in  controversy,  is  so  by 
virtue  of  the  Marcus  A.  and  David  Bettman  deed  of  atr 
dignment. 

The  respondent  moves  to  dismiss  the  appeal  because  no 
bond  on  appeal  has  been  given.  The  bond  found  in  the 
record  is  in  the  penalty  of  $200,  conditioned  to  pay  all 
costs  and  damages  which  may  be  awarded  against  the  ap- 
pellant on  appeal  or  on  the  dismissal  thereof.  The  bond 
purports  on  its  face  to  have  been  made  by  the  appellants 
and  one  Samuel  Glasgow  as  surety.  It  is  joint  and  several 
in  form.  The  surety  alone  signs  the  bond.  The  notice 
of  appeal  and  bond  were  filed  December  2,  1901.  The  re- 
spondent may  move  thia  court  to  dismiss  the  appeal  when 
the  appeal  bond  is  not  in  form  or  substance  such  as  to  ren- 
der the  appeal  effectual.  Laws  1803,  §  18,  p.  120 ;  §  6517, 
Ballinger's  Coda  Upon  the  taking  of  an  appeal  by  notice, 
and  the  filing  of  a  bond  to  render  the  appeal  effectual,  the 
supreme  court  acquires  jurisdiction  of  the  appeal.  Laws 
1893,  §  16,  p.  128;  §  6515,  Ballinger's  Code.  The  appeal 
bond  must  be  executed  in  behalf  of  the  appellant  by  one 
or  more  sufficient   sureties.      Laws   1893,    §  7,    p.    122; 
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§  6506,  Bellinger's  Code.  The  supreme  court  on  the  hear 
ing  of  the  motion  to  dismiss  an  appeal  may  allow  all 
amendments  in  matters  of  form  curative  of  defects  in  pro- 
ceedings, to  the  end  that  substantial  justice  be  secured 
to  the  parties,  and  no  appeal  shall  be  dismissed  for  an; 
informality  or  defect  in  the  notice  of  appeal,  the  appeal 
bond,  etc.,  if  the  appellant  shall  forthwith,  upon  order  ot 
the  supreme  court,  perfect  the  appeal.  Laws  1899,  p.  79. 
Under  the  last  act  the  defect  in  the  bond  could  be  reme- 
died by  permitting  the  principal  to  now  execute  it,  and 
the  appeal  should  not  be  dismissed  on  account  of  this  de- 
fect, but  we  should  now  allow  the  execution  of  the  bond 
by  the  principal.  De  Roberts  v.  Stiles,  24  Wash.  612 
(04  Pac  795).  In  Pennsylvania  Mtge.  Inx.  Co.  v.  Gil- 
bert, 18  Wash.  667  (52  Pac  246),  in  passing  upon  a 
similar  question,  we  said : 

"It  was  also  contended  that  the  bond  was  insufficient 
because  it  was  not  signed  by  two  of  the  appellants  in  per- 
son, but  that  their  names  were  affixed  thereto  by  their  at- 
torney without  special  authority.  We  think  this  was  suf- 
ficient, as  the  appellants  would  have  been  liable  for  the 
costs  in  any  event,  and  the  attorney  had  authority  to  ap- 
peal the  case." 

The  respondent  contends  that  the  surety  has  the  right 
to  prescribe  the  terms  upon  which  he  will  be  bound;  that 
he  could  execute  a  several  bond  in  behalf  of  the  appellant 
and  be  bound  thereby.  But  where  the  bond  shows  that 
he  only  intended  to  be  surety  upon  a  joint  and  several 
bond,  which  should  be  executed  by  the  appellant  as  well 
as  himself,  he  can  be  bound  by  no  other  kind  of  an  instru- 
ment, and  as  the  appellant  had  not  signed  this  instrument 
the  surety  is  not  bound,  and  consequently  there  is  no  bond 
in  this  case.  The  bond  on  its  face  purports  to  be  the  bond 
of  the  appellants  and  the  surety.     It  was  filed  by  the  at- 
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torney  for  the  appellants  aa  and  for  their  bond,  when  he 
gave  notice  of  the  appeal.  It  is  no  more  than  an  ordinary 
eost  bond.  The  appellants  are  liable  in  any  event  for  the 
costs.  It  was  executed  on  behalf  of  the  appellants,  and 
filed  by  them  as  their  bond.  Under  the  circumstances  they 
are  estopped  from  denying  that  it  is  their  bond.  We  think 
the  bond  is  sufficient,  and  the  motion  is  denied. 

The  principle  mainly  contended  for  by  the  appellant  is 
that  a  foreign  creditor  coming  into  this  jurisdiction  to 
enforce  his  demands  in  our  courts  against  real  estate  of  a 
foreign  debtor  should  be  accorded  the  same  rights  as  are 
given  to  local  creditors,  especially  in  a  cause  where  the 
contest  is  clearly  between  a  foreign  assignee  of  such  debtor 
and  the  creditors  who  are  seeking  their  remedy  in  this 
forum,  no  local  creditors  appearing  to  have  any  prior  claim 
or  interest  in  the  property  the  title  to  which  is  in  question. 

We  have  held  that  an  assignment  for  the  benefit  of 
creditors,  which  so  far  as  it  appears  was  executed  with  the 
necessary  formalities  of  a  deed  for  the  conveyance  of  real 
estate,  made  in  another  state  in  accordance  with  its  stat- 
utes and  which  was  recorded  in  the  proper  county  in  such 
state,  and  in  the  office  of  the  auditor  of  the  county  in  this 
state  in  which  the  land  was  situated,  while  passing  title 
to  the  assignor's  realty  in  this  state,  does  so  subject  to 
the  right  of  creditors  residing  in  this  state  to  enforce 
claims  against  the  assignor  by  suit  and  attachment  against 
his  property  in  this  state.  Happy  v.  Prickeit,  24  Wash. 
290  (64  Pac.  528).  The  assignment  under  considera- 
tion was  made  on  motion  of  the  debtors  themselves.  We 
have  held  that  an  assignment  made  on  motion  of  the  debtor 
himself  for  the  benefit  of  creditors  by  a  debtor  in  Min- 
nesota of  all  his  property,  wherever  situated,  under  the 
provisions  of  the  insolvency  law  of  Minnesota,  would  pass 
the  personal  property  of  the  debtor  in  the  state  of  Wash- 
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ington,  and  that  it  was  a  voluntary  assignment.  Whit- 
man v.  Mast,  11  Wash.  318  (39  Pac.  64!),  48  Am.  St.  Itep. 
S74).  The  supreme  court  of  the  United  States  has  held  in 
one  of  the  cases  cited  by  the  appellant  that: 

"The  operation  of  voluntary  or  common-law  assign- 
ments upon  property  situated  in  other  states  has  been  the 
subject  of  frequent  discussion  in  the  courts,  and  their 
is  a  general  consensus  of  opinion  to  the  effect  that  such 
assignments  will  lie  respected,  except  so  far  as  thev  come 
in  conflict  with  the  rights  of  local  creditors,  or  with  thi 
laws  or  public  policy  of  the  state  in  which  the  assignment 
is  sought  to  be  enforced.  The  cases  in  this  court  are  not 
numerous,  but  they  are  all  consonant  with  the  above  gen 
eral  principle.  Black  v.  Zacharie,  3  How.  483;  Lwer- 
more  v.  Jenckes,  21  How.  126;  Green  r.  Tan  Busk'trk.  i> 
Wall.  307 ;  Hervcy  v.  R.  I.  Locomotive-  Works,  93  U.  S. 
C44;  CoUv.  Cunningham,  138  17.  S.  10T;  Barnettv.  Kin- 
ney, 147  U.  S.  476."  Security  Trust  Co.  v.  Dodd,  Mead  & 
Co.,  173  U.  S.  624  (19  Sup!  Ot.  545). 

The  appellants  in  support  of  their  position  cite  us  to 
Security  Trust  Co.  v.  Dodd,  Mead  &  Co.,  supra;  Warner 
v.  J  affray,  96  X.  Y.  248  (48  Am.  Rap.  016) ;  Catlin  v. 
Wilcox  Silver-Plate  Co.,  123  Ind.  477  (8  I..  R.  A.  62. 
24  N.  E.  250,  18  Am.  St.  Rep.  338) ;  Jenks  r.  Liidden. 
34  Winn.  482  (27  X.  W.  188) ;  King  r.  Cross,  175  V.  S. 
396  (20  Sup.  Ct.  131) ;  Proctor  v.  Bank,  152  Mas".  223 
(9  L.  It  A.  122,  25  X.  E.  81)  ;  Ilibernia  National  Bank 
v.  iMcombe,  84  X.  V.  367  (38  Am.  Rep.  518);  Barth  r. 
Backus,  140  X.  Y.  230  (35  X.  E.  425,  23  I-  R.  A.  47. 
37  Am.  St.  Rep.  545)  ;  Cole  v.  Cunningham,  133  U.  & 
107  (10  Sup.  Ct  269);  Paine  r.  Lester,  44  Conn.  J9« 
(26  Am.  St.  Rep.  442)  ;  Kidder  v.  Tufts,  48  X.  H.  HI: 
Stnrtevant  v.  Armsby  Co.,  66  X.  1L  557  (23  Atl.  368. 
49  Am.  St.  Rep,  627).  In  Warner  v.  J  affray  it  was  held, 
that  the  rule  that  a  voluntary  transfer  of  personal  properrr 


BLOOMINGDALE  v.  WEIL.  625 

Sept.  1902.J  Opinion  of  the  Court— White,  J. 

is  to  be  governed  by  the  laws  of  the  owner's  domicile  is  nut 
of  universal  application,  but  yields  when  the  laws  and 
policy  of  the  state  where  the  property  is  located  have  pre- 
scribed a  different  rule  of  transfer.  In  short,  it  was  held 
that  the  assignment  in  question  was  in  conflict,  with  the 
laws  and  public  policy  of  the  state  of  Pennsylvania,  where 
the  property  was  seized,  it  not  having  been  recorded  so 
as  to  transfer  personal  property,  as  required  by  the  laws 
of  Pennsylvania.  Cailin  v.  Wilcox  Silver-Plaie  Co., 
supra,  involved  a  question  of  the  conflicting  right-;  of  a 
receiver  appointed  by  a  foreign  court  and  an  attaching 
creditor  in  a  domestic  court  to  certain  personal  property. 
It  was  not  a  case  of  a  voluntary  assignment,  such  us  the 
one  in  the  case  at  bar,  but  of  an  involuntary  assignment, 
and  the  court  places  its  decision  squarely  upon  the  ground 
that  the  former  will  be  recognized  in  a.  foreign  court,  but 
the  latter  will  not  he,  saying: 

"Property  in  a  foreign  state  that  has  passed  from  an 
assignor  to  an  assignee  by  a  voluntary  deed,  and  not  by 
proceedings  in  vnvitum.  by  process  of  law,  iB  distinguished 
from  like  property  in  the  hands  of  a  receiver  by  operation 
of  law,  or  by  an  assignment  made  under  legal  compulsion. 
Assignments  of  the  latter  class  are  hold  inoperative  upon 
property  not  situate  within  the  territory  over  which  the 
laws  that  make  or  compel  the  debtor  to  make  them  have 
dominion." 

It  is  true,  however,  that,  the  court  in  its  opinion  cites 
with  apparent  approval  Paine  v.  Lester,  44  Conn.  lft<> 
(20  Am.  Rep.  442),  and  says: 

"As  has  in  effect  been  said,  courts  are  prepared  to  ex- 
tend comity  where  there  is  no  reason  to  the  eontrarv ;  es- 
pecially if  there  is  no  interest  of  their  own  citizens,  or 
of  the  citizens  of  another  state,  who  are  asking  th*1  pro- 
tection of  their  laws,  injuriously  affected  by  such  recog- 
nition." 

to— 21>  Wuh. 
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The  following  is  the  syllabus  in  Je-nks  v.  hidden, 
supra,  and  expresses  what  is  determined  by  the  court: 

"The  copartnership  of  Walker,  Judd  &  Veazie,  citizens 
of  Minnesota,  being  indebted  to  residents  of  this  sbtte  in 
(he  sum  of  $150,000,  and  the  further  sum  of  $40,000  to 
non-residents,  including  $10,000  to  citizens  of  Wisconsin, 
executed,  pursuant  to  Chapter  148,  Laws  1881.  and 
known  as  the  'Insolvent  Law,'  an  assignment  of  all  then 
firm  property,  of  which  real  estate  worth  $60,000  was  sit- 
uated in  Wisconsin.  Prior  to  the  execution  of  this  as- 
signment the  defendant,  also  a  citizen  of  this  state,  a  cred- 
itor of  the  firm,  had  acquired  an  attachment  lien  upon  the 
Wisconsin  real  estate.  Other  creditors,  citizens  of  Wis- 
consin, had  also,  prior  to  the  assignment,  acquire  at- 
tachment liens  on  the  same  property.  Defendant  has  nevei 
become  a  party  to  the  assignment,  nor  participated  in  its 
benefits.  Our  'insolvent  law'  is  essentially  different  from 
the  statute  of  Wisconsin  regulating  assignments  for  the 
benefit  of  creditors,  and  in  some  respects  directly  in  con- 
flict with  it  Held,  first,  (hat  the  courts  of  this  state  have 
no  right  to  enjoin  defendant  from  enforcing  his  attach- 
ment lien  on  the  real  property  in  Wisconsin,  although  thi 
execution  of  the  assignment  might,  under  our  statute. 
have  dissolved  such  an  attachment  in  this  state;  second, 
that,  even  if  they  had  the  power  to  do  so,  they  ought  not, 
in  the  use  of  a  sound  discretion,  to  exercise  it  in  this 
case,  where  the  only  effect  might  be  to  enable  non-resident 
creditors  to  step  in  and  appropriate  the  attached  prop- 
erty." 

It  will  be  seen  that  one  of  the  grounds  for  upholding  the 
attachment  was  that  the  effect  might  be  to  enable  non- 
resident creditors  to  step  in  and  appropriate  the  attached 
property,  to  the  injury  of  the  Minnesota  creditor.  In  this 
respect  the  case  is  governed  by  the  principle  announced 
by  us  in  Happy  v.  Prickelt,  supra.  King  v.  Cross,  supra, 
involved  the  question  whether  an  assignment  made  in 
Massachusetts  under  an  insolvent  law,  not  so  completed  as 
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to  divest  the  assignor  of  his  control  over  the  property, 
would  pass  title  to  property  in  Rhode  Island,  as  against 
a  citizen  of  Rhode  Island.  The  court  held  it  would  not, 
because  the  assignment  was  not  perfected  so  as  to  divest 
the  assignor  of  his  title  until  after  the  attachment  was 
made,  and  because  the  assignment  was  involuntary,  and 
such  insolvency  proceedings  did  not  have  extra-territorial 
operation,  and  because  it  was  sought  to  recognize  a  for- 
eign law  to  the  prejudice  of  a  domestic  creditor.  Proctoi 
v.  Bank,  supra,  was  this  case:  A  Massachusetts  bank  had 
sued  a  Massachusetts  firm  in  the  state  of  Ohio,  and  gar- 
nished certain  debts  owing  to  the  firm  there.  Learning 
that  the  firm  was  about  to  make  an  assignment  for  the 
benefit  of  creditors,  it  sold  its  claims  to  a  New  York  bank, 
passing  all  its  interests  to  that-  bank.  The  assignee  sued 
the  Massachusetts  bank,  in  the  Massachusetts  courts,  to 
enjoin  the  prosecution  of  the  Ohio  suit.  The  relief  was 
denied  solely  upon  the  ground  that  the  sale,  though  made 
with  intent  to  defeat  the  operation  of  the  assignment, 
which  intent  was  known  to  the  New  York  bank,  was  yet 
an  absolute  sale,  by  which  the  defendant  had  parted  with 
all  its  interest  in  the  claim,  and  therefore  no  longer  had 
any  control  over  the  Ohio  litigation.  The  court,  of  course, 
had  no  jurisdiction,  and  could  acquire  none,  over  the  New 
York  corporation.  As  to  Cole  v.  Cunningham,  supra,  the 
supreme  court,  in  Burnett  v.  Kinney,  147  l>.  S.  47G  (13 
Sup.  Ct.  403),  treat  it  as  supporting  the  proposition  that 
a  foreign  assignment  may,  and  properly  should,  receive 
recognition  as  against  foreign  creditors,  but  denied  effect 
as  against  local  creditors,  the  court  saying: 

''Great  contrariety  of  state  decision  exists  upon  this 
general  topic,  and  it  may  lie  fairly  stated  that,  us  between 
citizens  of  the  state  of  the  forum,  and  the  assignee  ap- 
pointed under  the  laws  of  another  state,  the  claim  of  the 
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former  will  bo  held  superior  to  that  of  the  latter  k  Iht 
courts  of  the  former ;  while,  as  between  the  assignee  ami 
citizens  of  his  own  state  and  the  state  of  the  debtor,  the 
laws  of  sueh  state  will  ordinarily  be  applied  in  the  state 
of  the  litigation,  unless  forbidden  by,  or  inconsistent  with, 
the  laws  or  policy  of  the  latter." 

We  have  already  referred  to  what  was  held  hy  tin-  su- 
preme court  of  the  United  States  ill  the  ease  of  ft'nirihi 
Trust  Company  r.  Dodd,  Mead  £  Co.,  siiju-a.  In  Urn- 
nett  r.  Kinney,  147  U.  S.  4T6  (13  Sup.  (Y  403),  Hi" 
point  made  by  the.  appellants  that,  it  would  violin*  tlic 
constitution  of  the  United  States  to  deprive  them  if  the 
rights  acquired  under  the  attachment,  and  which  point  \* 
decided  in  favor  of  the  contention  of  the  appellant  i" 
Sturtrvarit  r.  Armsby  Co.,  supra,  was  passed  upoii-  I" 
Barneit  v.  Kinney,  a  citizen  of  Utah,  who  owned  smiii' 
property  in  Idaho,  executed  and  delivered,  in  Utah,  an 
assignment  for  the  benefit  of  his  creditors.  Thereafter 
the  property  in  Idaho  was  attached  at  the  suit  of  "Mi"- 
liesota  and  Nebraska  creditors.  The  territorial  supreme 
court  sustained  the  attachments,  holding  that  the  I'tali 
assignment  was  invalid  so  far  as  related  to  property  in 
Idaho.  And  in  arriving  at  this  conclusion  the  court  said 
that,  in  considering  the  effect  of  the  assignment,  uo  other 
principle  could  bo  applied  where  a  non-resident  <A  'I"' 
territory  was  challenging  its  operation  than  there  could  In1 
where  it  was  contested  hy  a  citizen  of  the  territory,  i"i 
that  would  lx-  to  withhold  from  the  non-resident  fiiiW 
privileges  and  immunities  granted  to  its  own  citizen*- 
Ilarnelt  v.  Kinney,  2  Idaho,  700  (23  Par.  »22).  T* 
cause  was  a]i]ioaled  to  the  supreme  court  of  the  l*nit«l 
States.  The  aT»i«.ll«-*s  counsel  contended  before  *"* 
court  that  "There  can  Ik1  no  distinction  in  adminitfe"11? 
the  law,  and  no  preference  can  he  given  or  right  denied  to 
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the  citizen  of  one  state  over  the  citizen  of  another  state  or 
territory  of  the  United  States  ;*'  citing  and  relying,  among 
r  it  her  authorities,  upon  Pain?  r.  faster,  44  Conn.  197 
(-2H  Am.  Rep.  442),  and  Hibemin  National  Bank  v.  La- 
combe,  S4  X.  V.  3(>7  (38  Am.  Rep.  518),  the  two  eases 
which  were  eited  in  Sturlevani  r.  Armsby  do.,  supra.  The 
supreme  court  having  stated  the  ruling  of  the  territorial 
court,  and  overruled  objections  as  to  the  effect  of  the  as- 
signment in  other  particulars,  took  up  the  objection,  as 
stated  by  the  supreme  court,  "that  a  nonresident  could  not 
make  an  assignment,  with  preferences,  of  personal  prop- 
erty situated  in  Idaho,  that  would  be  valid  as  against  a 
nonresident  attaching  creditor,  the  latter  being  entitled  to 
the  same  rights  as  a  citizen  of  Idaho."  On  this  subject 
the  court  said: 

"Xo  just  rule  required  the  courts  of  Idaho,  at  the  in- 
stance of  a  citizen  of  another  state,  to  adjudge  a  transfer, 
valid  at  common  law  and  by  the  law  of  the  plnce  where  it 
was  made,  to  1*  invalid,  because  preferring  creditors  else- 
where, and,  therefore,  in  contravention  of  the  Idaho  stat- 
ute and  the  public  policy  therein  indicated  in  respect  of 
its  own  citizens,  proceeding  thereunder.  The  law  of  the 
siltis  was  not  incompatible  with  the  law  of  the  domieil." 

The  supreme  court  then  cited  and  approved  several  de- 
cisions Waring  upon  this  subject,  the  first  of  which  is  II  al- 
btcd  v.  Straus,  32  Ted.  279.  Considering  the  effect  of 
a  Xew  York  assignment  to  pass  title  to  property  in  New 
.Jersey,  as  against-  foreign  attaching  creditors  in  the  lat- 
ter state,  it  was  there  said : 

"The  execution  of  foreign  assignments  in  New  Jersey 
will  be  enforced  by  its  courts  as  a  matter  of  comity,  ex- 
cept when  it  would  injure  its  own  citizens;  then  it  will 
not.  If  Dewing,  Milliken  &:  Co.  were  a  New  Jersey  firm, 
they  could  successfully  resist  tin:  execution  of  the  -lssigu- 
ment  in  this  case." 
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Bentley  v.  Whittemore,  19  N.  J.  Eq.  462  (97  Am.  Dec. 
671),  was  cited  and  followed  in  Hoisted  v.  Straw.  In 
that  case  the  court  of  errors  and  appeals  of  New  Jersey 
considered  the  question  whether  an  assignment  made  un- 
der the  laws  of  New  York,  which  conflict  in  substantial 
particulars  with  the  New  Jersey  laws  upon  that  subject, 
would  operate  to  pass  title  to  real  property  in  New  Jersey, 
as  against  foreign  creditors.  The  conclusion  reached  was 
summed  up  in  these  words: 

"The  true  rule  of  law  and  public  policy  is  this:  that 
a  voluntary  assignment  made  abroad,  inconsistent,  in  sub- 
stantial respects,  with  our  statute,  should  not  be  put  in 
execution  here  to  the  detriment  of  our  citizens,  but  thai. 
for  all  other  purposes,  if  valid  by  the  lex  loci,  it  should 
be  carried  fully  into  effect." 

May  v.  First  National  Bank,  122  HL  551  (13  \.  E. 
806),  is  next  referred  to  and  quoted  from.  There  an  assign- 
ment made  in  New  York  was  held  to  convey  real  property 
in  Illinois  as  against  a  Massachusetts  creditor.  In  that 
case  protection  to  a  foreign  creditor  was  again  claimed  un- 
der the  "privilege  and  immunity"  clause  of  the  Federal 
constitution,  and  again  Paine  v.  Lester  and  Htberrua  Na- 
tional Bankv.  Lacombe  were  cited  in  support  of ■  the  claim 
The  court  said : 

"But  in  the  broad  extent  that  in  no  caBe  should  a  court 
hold  to  a  distinction,  in  pursuing  legal  remedies,  between 
citizens  of  its  own  state  and  those  of  another,  we  are  not 
ready  to  yield  assent  thereto.  It  is  not  a  proposition  war- 
ranted by  the  authorities.  .  .  .  An  assignment  giv- 
ing preferences,  though  made  without  the  state,  might,  as 
against  creditors  residing  in  this  state,  with  some  reason, 
he  claimed  to  be  invalid,  as  being  against  the  policy  of 
the  statute  in  respect  of  domestic  creditors, — that  it  was 
the  policy  of  the  law  that  there  should  be  an  equal  dis- 
tribution with  respect  to  them.  But  as  the  statute  has  no 
application  to  assignments  made  without  the  state,  we  do 
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no  see  that  there  is  any  policy  of  the  law  which  can  he 
said  to  exist  with  respect  to  such  assignments,  or  with  re- 
spect to  foreign  creditors,  and  why  non-residents  are  not 
left  free  to  execute  voluntary  assignments,  with  or  with- 
out preferences,  among  foreign  creditors,  as  they  may  see 
fit,  so  long  as  domestic  creditors  are  not  affected  thereby, 
without  objection  lying  to  such  assignments  that  they  are 
against  the  policy  of  our  law.  The  statute  was  not  made 
for  the  regulation  of  foreign  assignments,  or  for  the  dis- 
tribution, under  such  assignments,  of  a  debtor's  property 
among  foreign  creditors," 

Frank  v.  Bobbitt,  155  Mass.  112  (29  N.  E.  209),  was 
commented  upon  as  follows: 

"In  Frank  v.  Bobbitt,  155  Mass.  112,  a  voluntary  as- 
signment made  in  North  Carolina  and  valid  there,  was 
held  valid  and  enforced  in  Massachusetts  as  against  u  sub- 
sequent attaching  creditor  of  the  assignors,  resident  in 
still  another  state,  and  not  a  party  to  the  assignment.  The 
supreme  judicial  court  observed  that  the  assignment  was  a 
voluntary  and  not  a  statutory  one;  that  the  attaching  cred- 
itors were  not  resident  in  Massachusetts ;  that  at  common 
law  in  that  state  an  assignment  for  the  benefit  of  creditors 
which  created  preferences  was  not  void  for  that  reason ; 
and  that  there  was  no  statute  which  rendered  invalid  such 
an  assignment  when  made  by  parties  living  in  another 
state,  and  affecting  property  in  Massachusetts,  citing 
Train  v.  Kendall,  137  Mass.  366.  Referring  to 'the  gen- 
eral rule  that  a  contract,  valid  by  the  law  of  the  place  where 
made,  would  be  regarded  as  valid  elsewhere,  and  «tating 
that  'it  is  not  necessary  to  inquire. whether  this  rule  rests 
on  the  comity  which  prevails  between  different  states  and 
countries,  or  is  a  recognition  of  the  general  right  which 
every  one  has  to  dispose  of  his  property  or  to  contract,  con- 
cerning it  as  he  chooses,'  the  court  said  that  the  only  quali- 
fication annexed  to  voluntary  assignments  made  by  thr- 
debtors  living  in  another  state  had  been  'that  thi*  court 
would  not  sustain  them  if  to  do  so  would  be  prejudicial  to 
the  interests  of  our  own  citizens  or  opposed  to  public  pol- 
icy.' And  added :  'As  to  the  claim  of  the  plaintiffs  that  they 
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thoiilil  stand  ua  well  as  if  they  were  citizen*  of  this  state,  i< 
mayliesaid,  in  the  first  place,  that  the  i]iinlificiH  ion  attached 
to  foreign  assignments  is  in  favor  of  our  own  citizens  as 
such,  and  in  the  next  place,  that  the  assignment  wing 
valid  by  the  law  of  the  place  wheiv  it.  was  made,  and  not 
ndverse  to  the  interests  of  our  citizens  nor  opposed  t<» 
1'iililie  policv,  no  cause  appears  for  pronouncing  it  in- 
valid.' " 

The  supreme  court  held  that  the  T'tah  assignment  op- 
erated to  pass  title  to  property  in  Idaho  as  against  non- 
residents of  Idaho,  and  reversal  the  judgment  of  the  ter- 
ritorial court.  Paine  r.  Fatter,  44  Conn.,  supra,  was  de- 
cided on  the  same  grounds  as  Murterant  v.  Armtiby  Co. 
The  case  of  the  Hibrniia  National  Bank  v.  Laconic, 
twprn,  supports  the  contention  of  the  appellants.  We 
think,  however,  that  the  supreme  court  of  the  United 
Slates  and  the  cases  referred  to  in  the  case  of  Bamett  v. 
Kinney  is  in  opposition  to  the  contention  made  by  the  ap- 
]K'llant.s,  and  lays  down  a  liotter  rule,  and  that  foreign 
creditors  should  not.  be  accorded  the  same  rights  as  local 
creditors  simply  because  they  have  availed  themselves  of 
the  process  of  the  courts  of  our  state  to  seize  the.  property 
nf  the  insolvent,  within  tlie  state.  We  do  not  think  that 
there  is  any  siilwtantial  difference  between  the  assign- 
ment.s  of  real  and  personal  property,  and  we  so  intimate 
in  floppy  r.  Prirketl,  supra.  The  rights  of  local  creditors 
prevail  against  foreign  assignments,  and  in  addition,  as 
said  in  Srmrify  Trust,  Company  r.  Dodd,  Mead  &  Co.. 
miprti.  such  assignments  must  not  conflict  with  the  laws  or 
public  policy  of  the  state  in  which  the  assignment  is  sought 
to  he  enforced.  Tf  it  does  it  is  a.  good  reason  for  refusing 
to  extend  the  comity  of  the  state  in  favor  of  such  convey- 
ance. This  is  conceded  by  the  rpsjxmdcnt  in  his  comment 
upon  the  case  of  Warren*.  Jaffray. 
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Does  tlie  deed  of  assignment  in  this  case,  under  the 
laws  of  this  state,  convey  the  interest  of  the  debtor  in 
the  real  estate  in  controversy  ?  Does  tlie  alienee  of  the 
notarial  seal  to  the  certificate?  of  acknowledgment  render 
liie  assignment  of  no  effect  as  a  conveyance  of  real  estate 
in  this  state  f  Tlie  laws  of  New  York  bearing  upon  this 
subject,  which  were  introduced  in  evidence,  simply  pro- 
vide that  the  assignment  shall  be  acknowledged,  but  pre- 
scribe nothing  as  to  the  form  of  acknowledgment  or  as  to 
whether  it  should  l>o  under  seal.  No  seal  need  l>c  at- 
tached to  an  acknowledgment  unless  the  statute  specifical- 
ly provides  for  it.  The  statutes  of  this  state  require  a 
notary  when  he  signs  any  instrument  officially,  except  an 
oath,  to  lie  used  in  any  court  of  this  state,  to  affix  liis  of- 
ficial seal.  §  24i),  Ballingcr's  Code.  A  certificate  of  ac- 
knowledgment must  l>o  substantially  in  tlie  form  pre- 
scrilied  by  §  4533,  Hallinger's  Code.  The  form  of  the 
certificate  to  the  assignment  in  question  is  substantially 
the  same  required  by  this  section,  with  the  exception,  the 
words  or  equivalent  words,  "Given  under  my  hand  and 
official  seal,"  are  not  in  the  certificate. 

"Deeds  or  conveyances  of  lands,  or  of  any  estate  or  in- 
terest therein  situated  in  this  state,  may  be  executed  or  ac- 
knowledged in  any  other  state  or  territory  of  the  United 
States  in  the  form  prescribed  for  executing  and  acknowl- 
edging deeds  within  this  state,  and  the  execution  thereof 
may  be  acknowledged  before  any  iierson  authorized  to  take 
acknowledgments  of  deeds  by  the  laws  of  the  state  or 
territory  wherein  the  acknowledgment  is  taken,  or  lx>fore 
any  commissioner  appointed  by  the  governor  of  this  state 
for  such  juirpose."     §  4,'27,  Hallinger's  Code. 

"In  the  ease  provided  for  in  the  preceding  section,  un- 
less the  acknowledgment  bo  taken  before  a  commissioner 
appointed  by  the  governor  of  this  state  for  that  purjHise, 
c.r  by  the  clerk  of  tlie  court  of  record  of  said  state  or  ter- 
ritory, or  by  a  notary  public  or  other  officer  having  a  seal 
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of  office,  then  such  deed  shall  have  attached  thereto  a  cer- 
tificate of  the  clerk  of  the  court  of  record,  under  the  seal  of 
said  county  or  district,  or  a  certificate  of  any  other  proper 
certifying  officer  of  said  district  or  county,  within  which 
said  acknowledgment  was  taken,  that  the  person  whose 
name  is  subscribed  to  the  certificate  of  acknowledgment 
was  at  the  date  thereof  such  officer  as  he  therein  represents 
himself  to  be,  that  he  is  authorized  by  law  to  take  acknowl- 
edgments of  deeds,  and  that  he  verily  believes  the  signa- 
ture of  the  person  subscribed  thereto  to  be  genuine." 
§  4528,  BallingVs  Code. 

It  is  claimed  that  as  there  is  no  official  seal  of  the 
notary,  and  no  certificate  of  a  clerk  of  a  court  of  record 
that  the  notary  has  no  seal  and  was  a  notary,  and  of  the 
genuineness  of  the  signature  of  the  notary,  as  required  in 
§  4528,  supra,  that,  therefore,  there  is  not  such  an  acknowl- 
edgment as  required  by  our  laws.  The  deed  of  assignment 
has  been  properly  acknowledged,  but  there  is  a  defective 
certification  of  that  acknowledgment  The  fact  that  an 
instrument  i3  defectively  acknowledged,  or  that  the  cer- 
tificate of  acknowledgment  is  defectively  certified,  will  not 
affect  its  operative  force,  at  least  in  equity,  as  against  the 
grantor  or  one  who  is  not  a  bona  fide  purchaser.  Real 
estate  of  a  partnership,  in  equity  is  regarded  as  personal 
estate,  so  far  as  the  payment  of  debts.  Stale  ex  rel.  Bogey 
v.  Neal,  mile,  p.  391  (09  Pac.  1103).  Under  our  stat- 
utes an  action  to  quiet  title  may  be  maintained  by  one  hav- 
ing merely  an  equitable  title.  Jackson  v.  Taiebo,  3  Wash. 
456  (28  Pac.  016).  In  such  a  suit  equity  has  power  to 
grant  relief  as  the  facts  in  the  case  require.  Jackson  v. 
Taiebo,  supra;  Dormilzer  v.  German  Savings  &  Loan 
Society,  23  Wash.  132  (02  Pac.  SC2).  In  such  a  suit  the 
superior  title,  whether  legal  or  equitable,  prevails.  §  550S. 
BalliDgcr's  Code.  A  creditor  buying  in  his  debtor's  real 
estate  at  an  exocutitui  side  on  his  own  judgment  is  not  a 
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bona  fide  purchaser  without  notice,  and  takes  the  estate 
subject  to  all  equities.  Hacker  v.  White,  22  Wash.  415 
(60  Pac.  1114,  79  Am.  St.  Rep.  945).  Even  if  we  con- 
cede that  it  was  necessary  to  affix  the  notarial  Beal  to  the 
certificate  of  acknowledgment,  or  to  have  it  certified  as 
required  in  §  4528,  supra,  in  order  to  effect  a  conveyance 
of  real  estate  in  this  state,  the  assignee  has  the  superior 
equitable  title,  and  under  the  positive  law  of  this  state  his 
title  must  prevail.  The  deed  of  assignment  provides  for 
a  just  and  equitable  distribution  of  the  debtor's  property 
among  all  his  creditors,  and  the  law  of  New  York  in  this 
respect  is  substantially  the  same  as  our  own  touching  such 
assignments.  We  think  it  accords  with  the  law  and  pub- 
lic policy  of  thiB  state  to  uphold  the  assignment  to  the 
respondent  We  have  been  unable  to  find  from  the  evi- 
dence that  the  assignment  was  fraudulent 

The  judgment  of  the  court  is  therefore  affirmed  with 
costs  to  the  respondent. 

Reavis,  C.  J.,  and  Hadley,  Dunbar,  Mount,  Futxer- 
tom  and  Anders,  JJ-,  concur. 


[No.  4240.      Decided  September  10,  1602.1 

M.  F.  Notes  et  al.,  Respondents,  v.  W.  W.  Cosset.man 
et  al.,  Appellants. 

8UBFACE     WATEB ARTI1TCAL     DIVERSION     OVER     LANDS     OF     ADJOINING 

An  owner  of  land  upon  which  there  1b  a  natural  accumulation 
ot  water  Into  a  swamp  or  lake,  has  no  right  to  improve  his  land 
fay  draining  such  waters  from  one  portion  ot  bis  land  through  a 
natural  barrier  to  another  portion,  whence  It  would  escape  ovei 
the  lower  lands  of  an  adjoining  proprietor;  and  the  fact  tbat  the 
latter  had  the  right  to  protect  himself  against  such  waters  by 
diking  or  ditching  would  not  cause  the  act  to  fall  under  the 
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rule  of  damnum   absque  injuria.     iCasn  i:  Dicks.  14  Wash.  75, 
distinguished.) 

Ap)x'iil  from  Superior  Court,  S]tokane  Comity. — Hod. 
iiEoitUK  \V.  Belt,  Judge.    Affirmed. 

(irarr*  if  Orar'-s,  for  appellants 
1'oinilrxter  (f-  Kimball,  fur  respondents. 

The  opinion  of  the  court  whs  delivered  In* 

Miknt,  J, — Plaintiffs  are  (ho  owners  of  several  tracH 
of  lain!  comprising  alioul  450  acre*,  in  Spokane  county. 
These  lands  are  Hat  ami  level,  having  formerly  been 
swam]w,  Imt  in  tlie  last  eight  era  years  have  lieen  drained 
i>v  means  of  ditches  at  large  expense  to  the  plaintiffs,  &■ 
that  they  are  now  valuable  hay  lands,  producing  annuallv 
large  crops  of  timothy  hay.  Lying  to  the  southwest  -if  the 
hinds  of  plaintiffs  is  a  large  marsh,  about  three  miles  in 
length,  of  varying  widtJi,  comprising  alwut  375  acres  of 
land.  This  marsh,  commonly  called  "Long  Lake,"'  is  in  a 
natural  depression  on  defendants'  lands,  which  are  con- 
tiguous to  ami  adjoin  plaintiffs'  lands.  Water  accumu- 
lates in  this  marsh  to  a  depth  of  from  four  inches  to  tiro 
feet  each  year  from  rains  and  melted  snows,  which  fall 
upon  an  area  of  several  square  miles  to  the  north  and 
west.  This  water  has  no  outlet  from  the  marsh  except 
at  extreme  wet  seasons,  when  it  overflows  through  a  de 
pression  in  a  natural  barrier  on  defendants'  land  and  runs 
off  into  a  small  pond,  also  on  defendants'  lands,  and  thence 
runs  off  over  the  lands  and  through  the  ditches  made  hv 
plaintiffs.  At  other  seasons  of  the  year  the  waters  oi 
this  swamp  are  dissipated  by  evajioration  and  percolation 
until  about  the  mouth  of  .Tune,  when  the  lake  lwcom« 
marly  dry.  On  the  lands  of  defendants,  and  between 
Long  hike  and  the  pond  above  referred  to,  is  a  natural 
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barrier  some  four  feet  in  height  and  about  two  hundred 
feet  wide.  There  is  a  natural  depression  in  this  barrier, 
through  which  the  water  runs  from  Long  lake  in!o  the 
pond  when  the  water  is  deepest  in  wet  seasons.  When 
plaintiffs  began  the  construction  of  the  ditches  which 
now  drain  their  lands  they  requested  the  defendant  Coesel- 
man,  who  owns  the  greater  part  of  Long  laic,  to  join  them, 
which  he  refused  to  do.  The  lands  of  defendants,  on 
which  Long  lake  is  situated,  are  about  six  feet  higher 
than  the  lands  of  plaintiffs,  and  the  defendants  were  en- 
gaged in  digging  a.  ditch  and  widening  the  depression  in 
the  natural  barrier  above  referred  to,  so  as  to  drain  tlio 
water  from  Long  lake,  when  this  suit  was  liegnn  to  restrain 
them  therefrom.  The  lower  court  found  upon  the  trial, 
we  think  correctly,  that,  if  the  defendants  proceed  to  com- 
plete said  ditch  as  they  intend  and  have  commenced,  then 
the  waters  of  Long  lake  will  ho  drained  upon  the  lands 
of  plaintiffs,  and  will  entirely  destroy  the  crojis  of  tim- 
othy now  growing  thereon,  and  render  said  lands,  or  a 
great  portion  thereof,  incapable  of  cultivation  until  the 
same  shall  again  be  drained  at  great  labor  and  expense. 

There  is  but  one  question  to.be  determined  in  this  ease, 
namely,  have  the  defendants  the  right  to  improve  their 
property  by  draining  this  swamp,  Long  lake,  from  one  por- 
tion of  their  land  to  another,  whereby  injury  will  result 
to  the  plaintiffs  if  they  do  not  take  steps  to  protect,  them- 
selves by  diking  or  ditching  against  the  waters  thus  turned 
upon  them  ? 

The  appellants  here  rely  upon  the  rule  announced  by 
this  court  in  Cass  v.  Dicks.  .14  Wash.  75  (44  Pac.  113, 
">3  Am.  St,  Rep.  S.'O),  which  was  a  case  where  lands  lying 
along  a  river  were  subject  to  inundation  at  times  of  high 
water  unless  protected  by  means  of  dikes.  The  defendants 
in  that  case  were  lower  proprietors,  and  were  proceeding 
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to  erect  a  large  dike  for  the  purpose  of  preventing  then 
lands  from  being  flooded  during  extraordinary  freshets. 
The  plaintiffs  brought  the  action  to  restrain  the  erection 
of  the  dikes  upon  the  ground  that  the  same  would  prevent 
the  seepage,  surface  water,  and  overflow  from  flowing 
from  their  premises,  aa  it  was  accustomed  to  do,  and  thus 
destroy  their  crops  and  render  their  farm  valueless.  This 
court,  passing  upon  the  question  there  presented,  &aid: 

"The  courts  of  some  of  the  states  have  adopted  the  rule 
of  the  civil  law,  by  virtue  of  which  a  lower  estate  is  held 
subject  to  the  easement  or  servitude  of  receiving  the  flow 
of  surface  water  from  the  upper  estate.  Under  that  rule 
it  is  clear  that  the  flow  of  mere  surface  water  from  the 
premises  of  an  upper  proprietor  to  those  of  a  lower  may 
not  be  obstructed  or  diverted  to  the  damage  of  the  latter. 
But  the  contrary  rule  of  the  common  law  has  been  adopted 
in  many  of  the  states  and  must  be  followed  in  this  case, 
because  it  is  neither  inconsistent  with  the  constitution  and 
laws  of  the  United  States  nor  of  this  state,  nor  incompat- 
ible with  the  institutions  and  condition  of  society  in  this 
state.     Code  Proc,  §  108. 

"By  that  law  surface  water,  caused  by  the  falling  of 
rain  or  melting  of  snow,  and  that  escaping  from  running 
streams  and  rivers,  is  regarded  as  an  outlaw  and  a  com- 
mon enemy  against  which  anyone  may  defend  himself, 
even  though  by  so  doing  injury  may  result  to  others.  The 
rule  is  ba?ed  upon  the  principle  that  such  water  is  a  part 
of  the  land  upon  which  it  lies,  or  over  which  it  temporarily 
flows,  and  that  an  owner  of  lands  has  a  right  to  the  free  and 
unrestrained  use  of  it,  above,  upon  and  beneath  the  sur- 
face. 24  Am.  &  Eng.  Enc  Law,  pp.  906,  917;  Angell, 
Watercourses,  (7th  ed.)  §  108o. 

"If  one  in  the  lawful  exercise  of  his  right  to  control, 
manage  or  improve  his  own  land,  finds  it  necessary  to 
protect  it  from  surface  water  flowing  from  higher  land, 
he  may  do  so,  and  if  damage  thereby  results  to  another, 
it  is  damnum,  absque-  injuria." 
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It  was  therefore  held  that  the  lower  proprietor  had  a 
right  to  construct  the  dike  in  order  to  protect  his  own  land. 
And  it  is  argued  in  this  case  that  the  appellants  here  have 
a  right  to  drain  the  water  which  accumulates  in  Long  lake 
from  rains  and  melting  snows  through  an  artificial  ditch 
built  for  that  purpose  through  a  natural  barrier  upon  their 
own  land,  and  east  the  same  upon  lower  lands  of  their 
own,  from  whence  it  is  cast  upon  respondents'  lands,  and 
that  the  damage  thus  caused  to  respondents  is  damnum 
absque  injuria;  that  the  only  remedy  of  respondents  is 
to  dike  against  the  flow  of  water,  and  thereby  keep  it  upon 
lie  lands  of  appellants,  or  to  construct  ditches  to  carry 
off  the  increased  water.  If  the  position  of  appellants  that 
respondents  may  dike  against  the  water  thus  turned  upon 
them  is  correct,  under  the  rule  announced  in  Cass  v.  Dicks, 
supra,  still  we  do  not  think  it  necessarily  follows  that  the 
appellants  may  by  artificial  means  turn  the  water  from 
Long  lake  upon  other  parts  of  their  own  lands,  to  cbe  in- 
jury of  respondents.  Tbe  rule  that  an  owner  of  land  has 
no  right  to  rid  his  land  of  surface  water  by  collecting  it 
in  artificial  channels,  and  discharging  it  upon  the  land 
of  an  adjoining  proprietor,  to  his  injury,  is  followed  alike 
in  the  states  which  have  adopted  the  common  law  as  well 
as  those  which  have  adopted  the  rule  of  the  civil  law.  24 
Am.  &  Eng.  Enc.  Law,  p.  931;  Gould,  Waters  (3d  ed.), 
§  271;  Angell,  Watercourses  (7th  ed.)  §  108j;  Wash- 
burn, Easements,  *  p.  353;  Barhley  v.  Mrilcox,  86  N.  Y. 
140  (40  Am.  Rep.  519) ;  Templeton,  v.  Voshloe,  72  Ind. 
134  (37  Am.  Rep.  150);  Schuster  v.  Albrecht,  98  Wis. 
241  (73  N.  W.  990,  67  Am.  St.  Rep.  S04)  ;  Jackman  v. 
Arlington  Mills,  137  Mass.  277;  Ilogenson  v.  St.  Paul, 
M.  &  M.  By.  Co.,  31  Minn.  224  (17  N.  W.  374)  ;  Illi- 
nois Central  B.  11.  Co.  v.  Miller,  6S  Miss.  760  (10  South. 
61);     Brandenburg    v.    Zeiglcr,    39     S.    E.     790     (55 
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L.  R.  A.  414) ;  Kelly  v.  Duanimj,  38  N.  J.  Eq.  «i 
The  foregoing  cases  are  from  states  adopting  the  enniimm 
law  rule;  the  following  ore  from  state.-;  adopting  tin-  civil 
law  rule:  Anderson  r.  Henderson,  124  111.  104  flfi  X. 
E.  232)  ;  Gregory  r.  Hush,  04  Mich.  37-42  (31  X.  W. 
00,  8  Am.  St.  Rep.  7!)7) ;  Ihdlcr  r.  feck;  l(i  Ohio  St. 
334  (88  Am.  Dee.  4.12) ;  Kauffman  r.  Uricsemer,  2<!  Pa. 
St.  407  (07  Am.  Dec.  437) ;  Paddock-  r.  Somes.  102  51... 
226  (14  S.  W.  740,  10  L.  It.  A.  2.14) ;  Clnrerdalt  r. 
Smith-,  128  Col.  230  (fiO  Pae.  851);  Lit- i >,<,««"'  '•■  -V<- 
Donald,  21  Iowa,  100  (89  Am.  Dec.  .10.1). 

In  Bnrkley  v.  Wilcox,  8(J  X.  Y.  147,  the  court  save: 

"The  owner  of  wet  and  sjxmgy  land  cannot,  it  is  tnir, 
liy  drains  or  other  artificial  means,  collect  the  <urfjni' 
water  into  channels,  and  discharge  it  upon  the  lata!  of 
hia  ncighlior  to  his  injury.  This  is  alike  the  rule  of  tin* 
civil  and  common  law.  .  .  .  Rut  it  does  not  fol- 
low, we  think,  that  the  rnvner  of  laud,  which  is  *.  situ- 
ated that  the  surface  waters  from  the  lands  above,  iintur- 
nlly  descend  upon  and  puss  over  it,  may  not  in  good  faith. 
and  for  the  purpow  of  building  upon  or  improving  h'"1 
land,  till  or  grade  it,  although  thereby  the  water  is  pre- 
vented from  reaching  it  and  is  retained  iijwn  the  laml- 
alnive.  There  is  a  manifest  distinction  between  enstimr 
water  ii]Min  another's  land,  and  preventing  the  flow  of  sur- 
face water  upon  your  own." 

Ill  Jnehnan  v.  Arlington.  Mills,  137  -Mass.  283,  hV 
rmirt  says: 

"We  take  the  law  to  1h-,  that  the  owner  of  land  IiM  n» 
right  to  collect  the  surface  water  into  an  artificial  ?tn?«in. 
and  discharge  it  upm  the  adjoining  land  of  another  in 
such  quantities  and  in  such  a  manner  as  materially  l» 
injure  the  hind ;  hut  tha*  such  an  owner  has  the  right  !« 
willed  tin1  surface  water  and  the  nntnral  drainage  of  hi< 
hind  into  an  artificial  stream,,  and  discharge  it  into  n  nat- 
ural water  course  on  liis  own  land,  if  the  water  coarse  i* 
the  nntimil  outlet  of  the  waters  thin  collected,  men  *1- 
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though,  by  this  artificial  arrangement,  the  flow  of  the 
waters  is  accelerated,  and  the  volume  at  times  is  increased, 
provided  that  this  is  done  in  the  reasonable  use  of  his  own 
land,  and  that  the  discharge  is  not  beyond  the  natural 
capacity  of  the  water  course,  and  the  land  of  a  riparian 
owner  is  not  thereby  overflowed,  and  materially  injured. 
But  he  has  no  right  to  subject  the  land  of  another  to  a  ser- 
vitude of  running  water  to  which  it  is  not  naturally  sub- 
ject." 

In  Hogenson  v.  St.  Paul,  etc.,  Ry.  Co.,  31  Minn.  226, 
it  is  said: 

"The  acts  of  the  defendant  amount  to  this:  That,  be- 
ing incommoded  by  the  presence  of  surface  waters  on  its 
lands,  it,  by  means  of  ditches,  accumulates  them  and  trans- 
fers them  to  the  lands  of  others,  where  they  would  not 
otherwise  go,  to  the  damage  of  the  latter  lands.  Without 
a  grant  of  the  right,  it  cannot  do  this.  The  right  of  an 
owner  to  improve  his  land  for  ihe  purpose  for  which  such 
land  is  ordinarily  used,  and  to  do  it  in  the  ordinary  man- 
ner, as  by  building  on  it,  or  raising  the  surface  where 
necessary  to  its  improvement-,  even  though  as  an  incident 
to  it  the  rain  and  snow  waters  falling  on  it  may  be  diffused 
over  adjoining  land,  was  conceded  arguendo  in  O'Brien 
v.  City  of  St.  Paid,  25  Minn.  331.  Without  determining 
whether  that  right  may  not  be  qualified  by  the  circum- 
stances of  particular  caaes,  we  are  prepared  to  say  that 
that  is  as  far  as  it  is  safe  to  go,  and  that  it  does  not  include 
the  right  to  gather  the  surface  waters  on  one's  land  and 
turn  them  upon  the  land  of  another,  to  its  damage,  even 
though  the  former  land  may  as  a  consequence  thereof  be 
improved.  In  other  words,  he  may  not  in  this  way  im- 
prove his  own  land,  by  merely  transferring  to  the  land  of 
another  a  burden  which  nature  has  imposed  on  his  own 
land." 

In  Brandenburg  v.  Zeirfler,  supra,  p.  792,  it  is  said : 

"When  one  having  the  right  to  cut  off  surface  water 
from  his  land  nevertheless  permits  such  water  to  collect 
in   a  natural  basin  on  his  land,  he  has  an  absolute  right 

41—20  Wash. 
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of  property  in  anch  water,  and  may  use  it  exclusively  as 
iiis  own.  His  dominion  over  such  water  is  as  great  as  hie 
dominion  over  the  realty  upon  which  it  rests,  and  of  which 
it  is  a  part.  He  can  no  more  cast  such  water,  by  arti- 
ficial means,  injuriously  upon  his  neighbor,  than  he  could 
cast  the  mud  or  soil  upon  his  neighbor's  promises.  In 
either  case  he  would  violate  the  neighbor's  right  of  do- 
minion over  his  own  property.  The  absolute  right  of  the 
lower  proprietor  to  embank  against  the  flow  of  surface 
water,  and  thereby  cause  it  to  rest  upon  the  upper  pro- 
prietor's land,  is  wholly  irreconcilable  with  the  claimed 
right  of  the  upper  proprietor  by  artificial  means  to  collect 
and  cast  such  water  upon  the  lower  proprietor." 

The  eases  quoted  from  are  from  states  adopting  the 
mli'  of  the  common  law.  The  cases  cited  above  from 
states  adopting  the  civil  law  rule  are  to  the  same  effect. 
When  these  waters  are  accumulating  in  Long  late  they 
are,  under  tlie  rule  announced  in  Cass  v.  Dieks,  a  common 
enemy,  against  which  any  one  may  defend  himself;  but 
when  they  are  permitted  to  accumulate  in  the  basin  which 
forms  the  lake  on  appellants'  land  they  become  a  part  of 
the  laud,  and  the  appellants  have  the  exclusive  use  and 
control  thereof,  but  they  may  not  shift  the  Bame  from  one 
part  of  their  land  to  another,  to  the  material  injury  of 
their  neighl>or.  The  fact  that  the  waters  are  not  ac- 
cumulated by  means  of  artificial  ditches  into  the  main 
body  of  the  lake,  but  do  accumulate  there  by  natural 
means,  can  make  no  difference.  When  the  waters  are 
confined  by  natural  barriers,  so  that  the  same  do  not  run 
from  such  confinement  naturally,  the  appellant  may  not 
construct  a  ditch  on  his  own  land  so  as  to  cast  the 
waters  which  do  not  naturally  pass  therefrom  on  to  his 
neighbor,  to  the  material  injury  of  such  neighbor.  This 
rule  is  not  in  conflict  with  the  rule  announced  in  Cass 
r.  Dicks,  but  is  in  consonance  with  it,  and  is  in  accord 
with  the  great  weight  of  authority. 
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The  judgment  of  the  lower  court  in  restraining  the  ap- 
pellants from  constructing  the  ditch  through  the  barrier 
on  their  own  land,  and  thereby  casting  waters  onto  the 
lands  of  the  respondents  to  their  injury,  was  right,  and  the 
judgment  is  therefore  affirmed. 

Eeatis,  C.  J.,  and  Anders,  Hadley,  Tullerton,  Dun- 
bar and  White,  JJ.,  concur. 


[No.  4212.     Decided  September  IS,  1902.] 

W.  J.  Yarwood,  Respondent,  v.  H.  P.  Johnson  et  al., 

Appellants. 


-  BEUEF  UKDBR  F4 

Plaintiff  being  entitled  In  an  action  of  equitable  cognizance, 
under  the  prayer  for  general  relief,  to  such  relief  as  the  plead- 
ings and  evidence  warrant,  a  complaint  will  not  be  treated  as 
uncertain  and  ambiguous  because  It  states  facta  which  might 
justify  an  accounting,  injunctive  relief,  quieting  title,  or  the 
declaration  of  a  trust.  Inasmuch  as  the  court  would  be  authorized 
in  granting  relief  on  any  theory  that  was  sustained  by  the 
facts  alleged. 


In  an  action  by  plaintiff  to  quiet  title  to  a  mining  claim 
which  had  been  relocated  by  a  tenant  In  common  In  his  own  in- 
terest, or  have  the  relocation  declared  In  trust  for  the  tenants  In 
common,  it  was  not  error  to  refuse  to  compel  plaintiff  to  elect 
between  his  allegation  that  sufficient  assessment  work  had  been 
done  to  render  relocation  Invalid,  or  If  such  work  had  not  been 
performed  It  was  by  reason  of  the  fraud  of  the  defendant  who 
was  charged  with  that  work,  since  more  than  one  state  of  facts 
might  establish  the  wrong  and  Justify  the  relief  demanded. 

MINES    AND    MINERALS ASSESSMENT    WOBK. 

Where  the  necessary  amount'  of  assessment  work  was  done 
on  a  mining  claim  during  a  certain  year,  the  presumption  would 
be  that  It  was  done  by  the  co-owners,  or  some  of  them,  in  the 
absence  of  proof  to  the  contrary,  although  the  evidence  may  not 
clearly  establish  by  whom  the  work  was  done. 


YARWOOD  v.  JOHNSON. 
Opinion  of  the  Court — White,  J. 


SEQUENT  L 

A  subsequent  locator  of  a  mining  claim  who  has  never  been 
thereon,  but  located  it  by  an  agent.  Is  estopped  from  claiming 
that  tbe  first  locators  made  no  discovery  of  mineral  on  the  claim, 
when  his  agent  was  one  of  the  owners  under  the  prior  location 
and  such  agent  admits  In  his  answer  to  an  action  by  one  of  tie 
former  owners  that  there  had  been  a  discovery  of  mineral  under 
the   prior   location. 


T  CO-TENANTS. 

Where  tbe  evidence  shows  that  a  co-tenant  in  a  mining  claim, 
who  was  charged  by  the  other  co-tenants  with  the  performance 
of  the  assessment  work  thereon,  relocated  the  claim  on  the  ground 
of  failure  of  assessment  work,  in  the  name  of  bis  brother,  who 
had  never  been  thereon,  but  who  had  knowledge  of  all  the  tacK 
the  court  was  warranted  in  finding  that  such  a  co-tenant  had 
entered  into  a  conspiracy  with  such  subsequent  locator  for  tht 
purpose  of  defrauding  the  real  owners  of  tbe  claims. 


'    CO-TENANT EFFECT. 

A  relocation  of  a  mining   claim   by  one  of  the  covenants 
therein  constitutes  an  entry  in  behalf  of  all  his  co-tenants. 
same. 

Where  a  co-tenant  relocates  a  mining  claim  In  the  name  and 
Interest  of  other  parties  than  the  original  owners,  alt  work  done 
on  the  claim  and  discoveries  made  therein  under  the  relocation 
inure  to  the  benefit  of  his  co-tenants. 

Appeal  from  Superior  Court,  Spokane  County. — Hon 
George  W.  Bf.t.t,  Judjre.     Affirmed, 

Merritt  &  Merritt,  Frank  D,  Allen  and  Albert  Alien, 
for  appellants. 

Happy  tP  Tlindman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  .T. — The  complaint  in  this  action,  in  substance, 
alleges  a  discovery  of  a  vein,  lead,  ledge,  or  lode,  of  quartz 
and  other  rock  in  place,  hearing  gold,  silver,  lead,  copper, 
and  other  valuable  mineral  deposit,  on  government  land, 
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and  the  location  of  the  "Tenderfoot."  claim  thereon  on 
March  13,  189G,  by  Geo.  A.  McDonald  and  Peter  Simons, 
and  that  on  Mareli  2,  1897,  Simons  conveyed  a  one-sixth 
interest  to  one  James  Davis,  and  thereafter,  in  1897,  Davis 
convoyed  said  one-sixth  interest  to  plaintiff;  that  by  mesne 
conveyances  through  the  original  locators  and  J.  P.  O'- 
Farrell,  one  of  the  appellants,  H.  P.  Johnson,  became 
the  owner  of  a  one-sixth  interest  therein,  January  29, 
1898 ;  that,  although  this  one-sixth  interest  was  conveyed 
to  appellant  H.  P.  Johnson,  one-half  of  said  one-sixth  in- 
terest was  conveyed  to  him  in  trust  for  the  appellant  Wil- 
liam Johnson,  and  that  ever  since  said  deed  of  January 
29,  1898,  the  appellants,  and  each  of  them,  owned  therein 
as  tenants  in  common,  each  owning  an  undivided  one- 
twelfth  ;  that  during  the  years  1896  and  1897  $100  worth 
of  work  was  done  each  year  upon  the  claim ;  that  for  more 
than  four  years  last  past,  and  also  during  all  the  times 
respondent  and  appellants  were  tenants  in  common  in  said 
property,  the  appellant  H.  P.  Johnson  acted  as  the  agent 
for  respondent,  for  hire,  in  the  management  of  said  prop- 
erty, and  in  performing  respondent's  pro  rata  part  of  the 
assessment  work  required  by  law  to  be  performed  thereon, 
and  that  in  the  year  1898,  in  pursuance  of  said  general 
agency,  appellant  H.  P.  Johnson,  at  respondent's  special 
instance  and  request,  undertook,  promised,  and  agreed  to 
perform  plaintiff's  pro  rata  share  of  the  assessment  work 
thereon,  for  which  respondent,  paid  him  $20 ;  that  respond- 
ent has  been  informed  and  verily  believes  that  over  $100 
worth  of  assessment  work  was  performed  upon  said  claim 
during  the  year  1898  by  the  owners  thereof,  but  that,  if 
it  was  not  so  performed,  respondent  alleges  that  it  was 
through  the  fault,  fraud,  and  negligence  of  the  appellants 
Johnson,  and  each  of  them ;  that  by  the  conduct  of  appel- 
lant H.  P.  Johnson  in  assuming,  undertaking,  and  agreeing 
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to  act  as  agent  or  trustee  for  respondent  with  respect  to 
respondent's  undivided  interest  in  the  property,  and  re- 
lying  thereon,  respondent  was  prevented  from  protecting 
his  said  interest  and  the  interest  of  his  other  co-tenants  in 
the  property  by  his  own  personal  attention  and  work,  and 
the  respondent  alleges  that  the  appellants,  and  each  of 
them,  are  estopped  from  asserting  any  interest  in  the  prop- 
erty adverse  to  respondent ;  that  while  appellants  and  re- 
spondent were  still  co-tenants,  and  while  H.  P.  Johnson 
was  still  agent  for  respondent,  on  January  1,  18i>9,  II.  P. 
Johnson  entered  upon  the  property,  posted  a  notice,  and 
staked  the  ground,— in  other  words  relocated  or  attempted 
to  relocate  the  ground,  in  the  name  of  William  Johnson, 
under  the  nnmo  of  the  "Log  Cabin"  claim,  and  recorded  it. 
etc., — and  that  appellant  William  Johnson  had  full  knowl- 
edge of  all  the  facts,  and  thnt,  although  said  attempted  re- 
location was  made  in  the  name  of  William  Johnson,  it  was 
in  fact  made  in  William  Johnson's  name  as  trustee  for 
the  use  and  benefit  of  respondent  and  the  appellants,  and 
each  of  them,  as  their  interests  may  appear,  and  that  what- 
ever interest  William  Johnson  acquired  under  the  reloca- 
tion inures  to  the  benefit  of  respondent  and  appellants: 
that  appellants,  and  each  of  them,  recognized  respondent ; 
interest  therein,  and  agreed  that  respondent  owned  a  one- 
sixth  interest  therein;  that  appellant  William  Johnson 
agreed  that,  whatever  interest  he  acquired  in  said  prop- 
erty by  said  relocation  or  attempted  relocation,  he  held  it 
in  trust  for  the  respondent  to  the  extent  of  a  one-sixth 
interest;  that  in  the  month  of  January,  1800,  and  atdrvers 
times  too  numerous  to  mention,  both  appellants  agreed  to 
convey  to  respondent  his  one-sixth  interest  upon  payment 
of  his  proportionate  share  of  the  expenses  in  operating  a"1' 
improving  said  mine  and  in  performing  the  annual  aswss- 
inont  work  thereon,  which     proposition     respondent    ac- 
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cepted ;  that  prior  to  commencement  of  this  action  respond- 
ent demanded  an  accounting  of  appellants  as  to  the  amount 
of  work  and  labor  performed  upon  said  property,  and  the 
amount  of  money  expended  thereon,  and  tendered  and  of- 
fered to  pay  appellants  his  proportionate  share  thereof,  and 
demanded  that  appellants,  and  each  of  them,  convey  to  him 
his  one-sixth  interest  therein,  which  they  refused  to  do, 
etc ;  that  appellants,  and  each  of  them,  have  ousted  re- 
spondent from  possession,  and  refuse  to  permit  him  to 
enter  into  the  joint  possession  thereof  with  thorn,  and  re- 
fuse to  allow  him  to  mine  or  extract  ores  therefrom  ;  that 
appellant  William  Johnson  and  wife  have  conveyed  a  one- 
sixth  interest  to  appellant  J.  P.  OTarrcll;  that  appellants 
have  extracted  and  sold  large  bodies  of  ore,  of  the  value, 
83  respondent  believes,  of  $5,000,  and  that  they  are  still 
working  the  same;  that  the  only  value  of  the  property  con- 
sists in  the  ores;  and  that  there,  is  no  adequate  or  speedy 
remedy  at  law  for  the  waste  complained  of.  The  com- 
plaint further  alleges  appellants  aro  extracting  ores  from 
the  mine,  and  that  the  value  of  the  mine  is  being  destroyed, 
and  that  there  is  no  adequate  remedy  at.  law  for  the  waste, 
etc.  The  prayer  of  the  complaint  is  for  an  accounting 
for  money  expended  on  the  claim,  and  the  amount  of  ores 
extracted  therefrom,  and  the  expense  of  so  extracting  and 
marketing  the  same,  and  that  respondent  have  judgment 
for  one-sixth  of  the  value  of  all  ores  extracted,  after  de- 
ducting the  expense  of  marketing  the  same;  that  appel- 
lants Johnson,  and  each  of  them,  he  decreed  to  hold  a  one- 
sixth  interest  therein  for  the  use  and  benefit  of,  and  in 
trust  for,  respondent,  and  that,  if  the  net  proceeds  of  ore 
extracted  by  appellants  be  not  sufficient  to  pay  respondent's 
pro  rata  share  of  operating  and  improving  the  mine,  then 
that-  the  court  decree  the  amount  respondent  shall  pay  ap- 
pellants, and  that  ap]>c]lants  be  compelled  to  convey-  to  re- 
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spondent  a  one-sixth  interest  in  the  proj>erty,  and  that  ap- 
pellants be  enjoined  from  working  the  mine ;  nnd  for  sneh 
other  and  further  relief  as  may  seom  meet  and  equitable. 

To  this  complaint  each  of  the  apjK-llants  demurred  on 
the  ground  that  it  did  not  state  facts  sufficient  to  coustitute 
a  cause  of  action.  The  court  overruled  the  demurrers,  and 
its  action  in  tJiis  respect  ia  assigned  as  error.  The  appel- 
lants contend  that  the  specific  cause  of  action  relied  upon 
is  uncertain,  and  cite  us  to  Supervisors  of  Kewaunee 
County  v.  Decker,  30  Wis.  624,  where  it  is  said: 

"It  thu3  appears  that  the  authorities  relied  upon  do  not 
eanction  the  proposition,  that  a  complaint  in  the  first  in- 
stance and  where  challenged  by  demurrer,  may  be  uncer- 
tain and  ambulatory,  purposely  so  made,  now  presenting 
one  face  to  the  court  and  now  another,  at  the  mere  will 
of  the  pleader,  so  that  it  may  be  regarded  as  one  in  tort, 
or  one  on  contract,  or  in  equity  as  he  is  pleased  to  name  it 
and  the  necessities  of  argument  require,  and  if  discovered 
to  be  good  in  any  of  the  turns  of  phases  which  it  may  thus 
be  made  to  assume,  tliat  it  must  be  upheld  in  that  aspect, 
as  n  proper  and  sufficient  pleading  by  the  court.  .  ■  ■ 
These  distinctions  continuing,  they  must  be  regarded  by 
the  courts  now  as  formerly,  and  now  no  more  than  then, 
except  under  the  peculiar  circumstances  above  noted,  can 
any  one  complaint  or  count,  be  made  to  subserve  the  pur- 
poses <>f  two  or  more  distinct  and  dissimilar  causes  of 
action  at  the  option  of  the  party  presenting  it.  It  cannot 
be  'fish,  ilesh  or  fowl*  according  to  the  appetite  of  the  at- 
torney preparing  the  dish  set.  before  the  court.  If  coun- 
sel di^iigreo  as  to  the  nature  of  the  action  or  purpose  of 
the  pleading,  it  is  the  province  of  the  court  to  settle  the 
dispute.  It  is  a  question  when  properly  raised  which  can- 
not be  left  in  doubt,  and  the  court  must  determine  with 
precision  and  certainty  upon  inspection  of  the  pleading  to 
what  class  of  actions  it  belongs  or  was  intended,  whether 
of  tort,  upon  contract,  or  in  equity,      .      .      ." 

The  cause  of  action  is  the  wrong  complained  of, — m 
this  case,  the  withholding  from  the  respondent  of  the  one- 
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sixth  interest  in  the  mining  claim  mentioned  in.  the  plead- 
ings, and,  in  connection  with  such  withholding,  the  re- 
moval of  ore  from  the  mine.  More  than  one  state  of  facts 
may  justify  the  relief  demanded.  The  prayer  of  the  com- 
plaint was  for  an  accounting,  for  injunctive  relief,  and 
that,  the  respondent  might  be  decreed  to  be  the  owner  of  a 
one-sixth  interest  in  the  mine.  Under  the  facts  set  out 
in  the  complaint,  the  relief  prayed  for  might  have  been 
granted,  and  the  court  might  have  decreed  (which  it,  in 
effect;  did)  that  the  relocation  of  the  mine  was  a  cloud 
upon  the  respondent's  title.  The  complaint  alleges  that 
the  assessment  work  for  1898  was  done.  If  such  was  the 
case,  appellants'  attempted  location  was  absolutely  void, 
and  to  that  extent  the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action.  Even  if  this  were  not  the 
ease,  the  complaint,  among  other  things,  sets  up  that  re- 
spondent and  appellants  were  co-tenants,  and  while  such 
relation  existed  a  relocation  of  this  claim  was  made ;  and  it 
is  asked  that  appellants  be  declared  to  hold  said  property  in 
trust  for  the  use  and  benefit  of  this  respondent.  Such  al- 
legation, again,  constitutes  a  good  cause  of  action.  The 
prayer  was  one  for  general  relief,  and  under  such  prayer 
the  court  can  give  such  relief,  as  the  pleadings  and  evi- 
dence warrant.  Dormitzer  v.  German  S.  &  L.  Society, 
23  Wash.  132  (62  Pac.  862).  In  the  case  of  Damon  v. 
Lequc,  14  Wash.  253  (44  Pac  261),  we  said: 

"If  a  plaintiff  sets  forth  facts  constituting  a  cause  of 
action  and  entitling  him  to  some  relief,  he  is  not  to  be 
turned  out  of  court  because  he  has  misconceived  the  nature 
of  his  remedial  right." 

See.  also,  Chambers  v.  Hoover,  3  Wash.  T.  107  (13  Pac, 
466)  ;  Smith  v.  Wingard,  3  Wash.  T.  291  (13  Pac.  717)  ; 
Titlmr  v.  Cascade  Oat  Meal  Co.,  15  Wash.  652  (47  Pac 
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19).  In  the  case  erf  Meeker  v.  Gilbert,  %  Wash.  T.  369, 
381  (lDPac.  82),  it  is  said: 

"The  form  or  manner  of  the  allegations  has  no  sip 
nificance  in  that  regard ;  the  prayer  of  the  plaintiff  or  de- 
fendant is  without  weight.  The  manner  in  which  the 
parties  may  have  thought  beat  to  treat  it  in  their  plead- 
ings is  unimportant;  the  question  is  as  to  the  facts  al- 
leged." 

See,  also,  Watson  v.  Glover,  21  Wash.  677  (59  Pae. 
516). 

It  is  further  claimed  that  the  court  erred  in  not  re- 
quiring the  respondent  to  elect  upon  which  of  the  alletra- 
tions  in  paragraph  9  of  the  amended  complaint  he  would 
stand ;  the  first  allegation  being  that  "over  $100  mirth  of 
work  was  done  in  1898,  and  the  second  allegation  l)einj 
that,  if  the  same  was  not  bo  performed,  it  was  through 
the  fault,  fraud,  etc.,  of  the  defendants."  The  court  did 
not  err  in  refusing  to  compel  the  res]M>ndent  to  elect.  Vw 
der  either  state  of  facts  alleged  the  respondent  was  enti- 
tled to  the  relief  he  demanded.  As  we  have  said,  the  cause 
of  action  was  the  wrong  complained  of,  and  more  than  one 
state  of  facts  might  establish  the  wrong,  and  justify  'he 
relief  demanded.  Under  the.  code  system  of  pleadings,  we 
see  no  reason  why  all  the  facts  justifying  the  relief  maj 
not  be  stated,  and,  if  necessary,  in  the  disjunctive,  as  in 
this  case.  In  so  stating  facts,  two  causes  of  action  axe 
not  united  in  one  suit.  The  action  remains  but  one  cause 
of  action.  The.  facts  stated  in  the  complaint  dearly  en- 
title the  respondent  to  equitable  relief,  and  the  court  prop- 
erly overruled  the  demurrers  and  denied  the  motion  re- 
quiring the  respondent  to  elect, 

H.  P.  Johnson  and  William  Johnson  answered.  The 
answer  of  William  Johnson  denied  that  McDonald  and 
Simons  discovered  a  vein,  lend,  ledge,  or  lode  of  quartz 
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and  other  rock  id  place,  bearing  gold,  silver,  lead,  and  co]i- 
per,  etc.,  and  denied  that  the  assessment  work  was  per- 
formed on  said  mine  during  the  year  1898.  Tor  an  affirm- 
ative defense,  his  answer  alleged  that  on  the  first  day  of 
January,  1899,  having  theretofore  discovered  on  unappro- 
priated and  unoccupied  lands  of  the  United  States  a  lode 
or  ledge  of  mineralized  rock,  bearing  gold,  silver,  lead, 
and  other  precious  metals,  he  located  said  claim,  etc.  The 
answer  of  the  appellant  H.  P.  Johnson  admitted  that  in 
January,  1898,  he  became  the  owner  of  an  undivided  one- 
sixth  interest  in  the  Tenderfoot  lode  mining  claim,  and 
was  thereafter  recognized  and  considered  as  a  tenant  in 
common  in  and  to  said  property;  admitted  that  HcDonald 
and  Simons  discovered  a  vein,  lead,  ledge,  or  lode  of 
quartz  or  other  rock  in  place,  bearing  gold  and  silver,  etc., 
but  denied  that  the  assessment  work  was  done  upon  said 
property  in  the  year  1898.  The  answers  of  the  Johnsons 
contained  other  denials  and  statements,  but  we  do  not 
deem  it  necessary  to  set  them  forth.  We  think  the  evi- 
dence in  this  ease  establishes  the  following  facts:  That 
on  or  aboyt  the  23d  day  of  March,  1896,  George  McDonald 
and  Peter  Simons  discovered  a  vein,  ledge,  or  lode  of 
quartz  and  other  rock  in  place,  hearing  gold,  silver,  and 
other  valuable  mineral  deposits,  on  the  lands  in  question, 
being  then  unappropriated  government  lauds.  On  the 
same  day  they  properly  staked  said  ground,  and  jniatod 
the  required  notice  thereon,  and  located  the  same  under  tho 
name  of  the  Tenderfoot,  and  thereafter,  on  the  9th  day  of 
April,  1896,  caused  said  notice  to  be  filed  for  record  in 
the  office  of  the  county  auditor  of  Stevens  county,  where 
the  land  was  situated ;  and  thereafter,  in  the  year  1897, 
work  was  commenced  on  this  claim,  and  a  tunnel  was  run 
from  35  to  ">0  feet.  In  (he  year  1898  the  property  was 
owned  in  common  by  respondent  herein,  who  held  a  one- 
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sixth  interest,  and  by  H.  P.  Johnson,  commonly  called  and 
known  in  the  record  as  "Pete  Johnson,"  who  held  a  one- 
sixth  interest;  and  the  remaining  interests  in  said  claim 
were  owned  by  J.  P.  O'Farrell,  Peter  Simons,  George 
McDonald,  and  Fred  Fitzgerald.  In  the  years  1897  and 
1898  Pete  Johnson  was  working  for  respondent,  and  in 
the  year  1897  did  the  respondent's  assessment  work  on 
said  claim.  In  the  year  189S  Pete  Johnson  acquired  his 
one-sixth  interest  in  said  claim,  and  in  tfio  year  1898  he 
agreed  to,  and  did,  perform  what  he  claimed  was  the  as- 
sessment work  for  himself  and  the  respondent.  In  the 
year  1893  over  $100  worth  of  assessment  work  was  done 
en  this  claim.  During  the  month  of  December,  1898,  and 
for  several  months  prior  thereto,  Pete  Johnson  was  Ev- 
ing  with  his  brother  William  Johnson  at  the  Cleveland 
camp,  about  fourteen  miles  from  the  claim  in  litigation. 
He  had  heard,  about  December  1,  1898,  from  Fred  Fitz- 
gerald (one  of  the  owners  of  said  claim),  as  he  asserts 
(though  it  was  denied  by  Fitzgerald),  that  the  assessment 
work  on  the  claim  had  not  been  done,  and  he  so  informed 
his  brother  William  at  that  time.  William  testified :  "I 
told  him  the  last  day  of  December,  1898,  if  the  work  had 
not  been  done,  to  locate  it  for  me."  Pete  Johnson  had  not 
been  on  the  claim  after  March,  1898,  until  he  went  upon 
it  to  relocate  it,  as  he  says,  at  the  request  of  William 
Johnson.  William  Johnson  and  the  respondent  were  and 
still  are  owners  in  other  mining  property  situated  in  (hat 
district,  and  William  know  a  long  time  prior  to  January  1, 
1899,  the  relation  that  existed  between  Pete  and  Yarwood; 
knew  that  Pete  was  a  tenant  in  common  with  Yarwood  and 
the  other  parties  in  the  Tenderfoot;  and  knew  that  Pele 
was  on  this  claim  in  1898,  doing  the  assessment  work  far 
himself  and  respondent  Yarwood.  In  1898  the  own"8 
of  the  Silver  Queen,  an  adjoining  or  near-by  claim,  had 
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struck  a  rich  vein  or  body  of  ore,  and  had  been  shipping 
considerable  ore  therefrom.  Both  the  Johnsons  knew  this 
in  1898,  and  thought  that  the  vein  on  the  Silver  Queen 
passed  through  the  property  in  question.  William  testi- 
fied :  "From  the  description  Pete  gave  me  of  it,  I  thought 
there  was  a  good  chance  of  it  running  through  there. 
Question.  Pete  told  you  the  Silver  Queen  was  a  pretty 
good  property?  Didn't  he  think  it  was  a  pretty  good 
property  ?  Answer.  I  guess  it  was.  They  were  shipping 
ore  from  it.  Question.  You  say  Pete  said  he  thought  the 
ledge  ran  from  the  Silver  Queen  through  this  ground? 
Answer.  Yes,  sir."  William  Johnson  had  never  been 
on  the  Tenderfoot  prior  to  January  1, 1809,  and  was  never 
on  the  Tenderfoot  until  in  May  or  Juno  of  1899.  On 
December  31,  1898,  he  wrote  out  a  notice  of  the  location, 
and  signed  it,  giving  to  the  claim  the  name  of  "Log  Cabin." 
His  brother  Pete  described  this  property  to  him,  in  order 
to  enable  him  to  make  out  this  notice  of  location.  Pete 
Testified:  "I  told  him  about  where  the  Tenderfoot  was 
situated,  and  said,  'Well,  you  know  where  it  is  situated ; 
then  you  can'stake  it  that  way.'  Question.  You  gave 
him  the  description?  Answer.  I  gave  him  the  descrip- 
tion." After  William  wrote  out  the  notice  of  location,  he 
gave  it  to  Pete,  with  directions  to  go  and  locate  the  claim, 
and  to  be  careful  that  no  one  else  got  in  ahead  of  him, 
and  William  stated  that  Pete  stated  to  him  that  he  located 
the  same  shortly  after  midnight  of  January  1,  1899.  Pele 
says  that  he  located  it  on  January  1,  1899,  after  break- 
fast. Pete  left  the  same  day  that  his  brother  drew  up  the 
notice,  to  go  to  the  mine  and  post  it  upon  the  claim.  On 
January  1,  1899,  after  posting  up  this  notice  on  this 
property  and  restaking  the  claim,  he  went  back  to  the 
home  of  his  brother  William,  and  continued  to  reside  with 
him  for  some  time  thereafter.     Pete  did  not  go  back  upon 
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ihe  claim  until  some  time  in  March  or  April,  1899,  at 
which  time  he  claims  that  his  brother  agreed  to  give  him 
a  half  interest  in  the  claim  if  he  would  go  and  develop  it. 
Accordingly  he  went  back  and  commenced  work  there,  and 
worked  there  from  that  time  on.  He  extended  a  new 
runnel  on  the  claim  several  hundred  feet.  Immediately 
after  the  respondent  found  out  that  Pete  had  attempted 
to  relocate  this  claim  in  his  brother  William's  name,  lie 
went  to  see  William  Johnson,  and,  in  a  conversation, 
respondent  asked  him  about  the  jumping  of  this  claim. 
William  told  him  rhat  it  would  not  hurt  him;  tliat  lie 
calculated  to  give  him  his  interest;  that  he  intended  to 
give  him  and  Jack  O'Farrell  their  interest  in  the  property. 
William  Johnson  denies  that  he  agreed  to  give  an  interest 
1o  the  respondent,  but  states  that  he  agreed  to  sell  him  an 
interest  The  evidence,  however,  shows  that  at  all  times 
tho  respondent  wa-  claiming  and  still  claims  an  interest 
in  the  Tenderfoot.  One  of  the  main  questions  in  dispute 
is  as  to  whether  $i00  worth  of  assessment  work  was  done 
en  this  claim  in  1898.  The  testimony  of  the  respondent 
clearly  establishes  that  more  than  $100  worth  of  work 
was  done  on  the  claim  in  1898.  But  altogether  ignoring 
the  testimony  offered  on  behalf  of  respondent,  we  think  the 
testimony  of  the  appellants  shows  that  at  least  $100  tforth 
of  work  was  done  on  this  claim  in  1898,  and  that  it  was 
not  subject  to  relocation  becauso  of  failure  ui  do  assess- 
ment work  thereon.  I..  E.  Van  Horn,  a  witness  for  appel- 
lants, says  that  in  1897  the  old  turinol  was  in  35,  may-be 
40,  feet.  W.  H.  Allen,  another  witness  for  appellants,  tes- 
tified that  in  the  fall  of  1897  it  was  in  40  or  50  feet.  The 
Monday  before  Allen  testified  in  this  case,  he  measured 
the  old  tunnel,  and  found  that  it  was  in  89  feet.  He  fur- 
ther testified  that  but  12  or  14  feet  of  new  work  was  done 
on  this  old  tunnel  after  December  31,  1898,  so  that  on  that 
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date  this  tunnel  was  in  from  75  to  77  feet.  The  testimony 
of  the  appellants  shows  that  it  was  worth  $4  a  foot  to 
extend  this  tunnel,  some  of  the  testimony  putting  it  as  . 
high  as  $5  a  foot.  A  simple  computation  on  this  basis 
will  show  that  at  least  $100  worth  of  work  was  done  on 
the  tunnel  in  1898,  in  extending  it  the  distance  it  was 
extended  between  1S97  and  the  timo  it  was  measured  by 
Allen,  deducting  tho  12  to  14  feet  of  extension  done  in 
1S99.  It  follows  that  the  rest  must  have  been  done  in 
1S9S.  It  is  true  that  the  evidence  is  not  clear  that  all 
the  co-owners  did  their  share  of  assessment  work  in  1898, 
but  that  mokes  no  difference.  $100  worth  of  work  was 
done  upon  the  claim,  and,  in  the  absence  of  proof  to  the 
contrary,  the  presumption  is  that  it  was  done  by  the  co- 
owners,  or  some  of  them. 

It  is  also  claimed  that  thero  was  no  discovery  of  min- 
eral by  the  first  locators.  Tho  testimony  of  Yarwood  and 
Fitzgerald  is  positive  as  to  this  discovery.  Pete  Johnson, 
in  his  answer,  does  not  deny  the  discovery;  and  William 
Johnson,  in  his  notice  of  relocation,  although  he  had  never 
been  upon  tho  claim,  set  out  the  discovery,  and  sought  to 
appropriate  the  land  because  he  then  discovered  upon  it 
valuable  mineral.  He  was  acting  through  Pete  Johnson, 
as  he-claims.  We  do  not  think,  under  such  circumstances, 
he  should  now  be  allowed  to  say,  in  the  face  of  his  notice 
of  location  and  Pete's  admissions  in  his  answer,  that  a 
discovery  had  not  been  made  upon  this  claim  by  the  origi- 
nal locators  prior  to  the  location  of  the  Log  Cabin.  If 
Pete  was  his  agent,  Pete's  knowledge  of  that  fact  was  his 
knowledge.     The  court  found  a3  follows : 

"1.  I  find  that  H.  P.  Johnson  and  Peter  Johnson  here- 
in are  one  and  ihe  same  party,  and  I  find  that  H.  P. 
Johnson  and  William  Johnson,  defendants  herein,  are 
brothers. 
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"2.  I  find  that  on  the  23d  day  of  March,  1806,  and  a 
long  time  prior  thereto,  George  A.  McDonald  and  Peter 
Simons  were  both,  over  the  age  of  twenty-one  years,  and 
citizens  of  the  United  States,  and  residents  of  Stevens 
county,  state  .of  Washington. 

"3.  I  find  that  on  the  said  23d  day  of  March,  1896, 
the  said  George  A.  McDonald  and  Peter  Simons,  and 
each  of  them,  discovered  a  vein,  lode,  lead  or  ledge  of 
quartz  and  rock  in  place  bearing  gold,  silver,  lead,  copper 
and  other  valuable  mineral  deposits  on  certain  government 
land,  situate  and  being  in  what  is  known  as  the  Cedar 
Canyon  Mining  Camp  or  District,  in  the  county  of  Ste 
vens,  state  of  Washington,  and  more  particularly  described 
as  follows,  towit:  Commencing  at  a  post  marked  No.  1, 
at  the  northeast  corner,  from  thence  300  feet  in  a  westerly 
direction  to  a  center  end  post  marked  No.  2,  thenee  300 
feet  in  a  westerly  direction  to  a  corner  post  marked  No. 
3,  thence  1,500  feet  in  a  southerly  direction  to  a  corner 
post  marked  "No.  4,  thenee  300  feet  in  an  easterly  direction 
to  a  center  end  post  marked  No.  .r>,  thenee  300  feet  in  an 
easterly  direction  to  a  corner  post  marked  No.  0,  thence 
1,500  feet  to  the  place  of  beginning.  It  is  bounded  on  the 
north  end  by  the  Silver  Queen  mining  claim,  situated 
about,  one  mile  from  the  Deer  Trail  mine  and  about  two 
and  one-half  miles  south  from  Oedarville. 

"+.  I  find  that  on  the  23d  day  of  March.  18!»G,  under 
and  in  conformity  with  the  laws  of  the  United  States  and 
of  the  state  of  Washington,  relating  to  the  location  of 
quartz  mining  claims,  said  George  A.  McDonald  and  Peter 
Simons  located  the  above  mentioned  and  described  minina 
claim,  and  designated  the  same  by  the  name  of  the  'Tender- 
foot,' and  duly  marked  the  boundaries  thc-reof  in  conform- 
ity with  the  laws  of  the  United  States  and  of  the  state 
of  Washington,  and  in  all  other  respects  complied  with  the 
laws  in  order  to  complete  said  location,  designating  the 
corners  of  said  claim,  and  the  east  and  west  ends  thereof  by 
plainly  marked  and  snletantinl  stakes,  placed  in  the  ground 
in  a  substantial  and  firm  manner,  so  that  the  boundaries 
of  said  claim  could  be  easily  and  readily  traced,  and  upon 
each  aud  all  of  said  stakes  engraved  and  marked  thereon 
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the  designation,  object  and  purpose  of  said  stakes  and 
monuments,  together  with  the  name  of  the  locators,  the 
date  of  location  and  at  the  same  time;  within  the  boun- 
daries of  said  claim  and  at  the  point  of  discovery,  posted 
a  notice  of  location,  containing  a  description  of  said 
claim,  and  thereafter  recorded  the  same  in  Stevens  county, 
on  the  9th  day  of  April,  1896,  in  Book  'N'  of  Quartz 
Claims  of  the  records  of  Stevens  county,  state  of  Washing- 
ion. 

"5.  I  further  find  that  on  the  2d  day  of  March,  1897, 
the  said  Peter  Simons  hereinabove  mentioned,  by  a  min- 
ing deed  of  that  date,  duly  and  regularly  conveyed  an 
undivided  one-sixth  interest  in  and  to  the  property  here- 
inabove described,  to  one  James  Davis;  and  that  there- 
after, on  June  28,  in  the  year  1897,  said  James  Davis, 
by  mining  deed,  duly  and  regularly  conveyed  to  the  plaint- 
iff herein,  W.  J.  Yarwood,  said  one-sixth  interest  to  the 
property  herein  last  above  described,  and  that  he,  the 
said  W.  J.  Yarwood,  is  still  the  owner  of  the  same. 

"6.  I  find  that  thereafter,  towit:  On  the  29th  day 
of  January,  1898,  by  mesne  conveyances  through  the  orig- 
inal locators  and  one  J.  P.  (yFarrell,  the  defendant  here- 
in, Peter  Johnson,  became  the  owner  of  an  undivided  one 
sixth  interest  in  and  to  the  property  hereinabove  described, 
known  as  the  'Tenderfoot'  mining  claim,  and  was  there- 
after recognized  and  considered  as  a  tenant  in  common 
with  the  plaintiff  herein,  and  others  in  and  to  said  prop- 
erty, and  that  he  has  never  parted  with  his  said  interest. 

"7.  I  find  that  in  the  years  1896,  1897  and  1898,  one 
hundred  dollars'  worth  of  assessment  work  was  done  for 
each  and  every  of  said  years  upon  the  property  herein- 
above described  and  that  all  the  conditions  required  by  the 
government  to  hold  said  claim  above  described,  were  duly 
and  regularly  performed  by  the  owners  thereof. 

"8.  I  find  that  in  the  year  189S,  the  defendant  herein, 
IT.  P.  Johnson,  at  plaintiff's  special  instance  and  request, 
undertook,  promised  and  asrreed  to  perform  plaintiffs 
jyro  rata  share  of  the  assessment  work  on  said  property, 
and  that  he  did  so  perform  the  same  thereon,  for  winch 
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i  performed,  plaintiff  paid  said  defendant  the 
sum  of  $8.15,  for  his  compensation  therefor. 

"II.  I  find  that  during  the  whole  of  the  year  1896 
and  in  the  month  of  January,  1899,  George  A.  McDonald 
and  Peter  Simons,  the  original  locators  of  the  property 
hereinabove  described,  J.  P.  O'Farrell,  Peter  Johnson, 
W.  J.  Yarwood,  plaintiff  herein,  and  Fred  Fitzgerald, 
were  the  owners  of  the  premises  above  described  as  co 
tenants  (hereof. 

"10.  I  find  that  while  said  parties  hereinabove  men- 
tioned were  still  co-tenants  in  said  property  and  co-owners 
thereof,  that  the  said  defendants  herein,  H.  P.  Johnson, 
and  William  Johnson,  entered  into  a  conspiracy  to  cheat 
and  defraud  the  plaintiff  herein,  and  the  above  named  co- 
owners  of  said  property  out  of  their  interest  in  and  to 
said  property,  and  that  after  entering  into  said  conspiracy 
to  so  cheat  and  defraud  the  said  plaintiff  herein,  and  the 
other  co-owners  out  of  said  property,  the  said  H.  P.  John- 
son, in  carrying  out  of  the  general  conspiracy  to  cheat  and 
defraud  his  co-tenants  out  of  their  interest  in  and  to  said 
projierty,  thereafter,  towit:  On  the  1st  day  of  January, 
181MP,  and  while  in  possession  of  said  premises  as  such 
co-tenants,  attempted  to  make  a  relocation  of  the  ground 
embraced  in  said  'Tenderfoot'  claim,  in  the  name  of  his 
.*aid  brother,  William  Johnson,  one  of  the  defendants  here- 
inabove mentioned,  by  then  and  there  erecting  stakes  and 
monuments  and  posting  notice  of  the  same  under  and  by 
ihe  name  of  'Log  Cabin'  claim ;  and  that  thereafter,  towit: 
On  the  4th  day  of  January,  1899,  he  caused  said  notice  or 
attempted  notice  of  relocation  to  be  recorded  in  Boot  7 
of  Quartz  Claims,  at  page  194,  of  the  records  of  Stevens 
county,  state  of  Washington.  That  the  property  so  at- 
tempted to  be  relocated  is  the  same  property  set  out  and 
mentioned  in  plaintiff's  complaint,  and  hereinabove  spe- 
cifically described. 

"11.  I  find  that  thereafter,  towit:  On  the  30th  day 
of  August,  1900,  in  further  carrying  out  the  said  unlawful 
conspiracy  to  cheat  and  defraud  the  plaintiff  herein  and 
the  other  co-tenants  in  and  to  said  property  out  of  their  in- 
terest in  and  to  the  same,  defendant  herein,  H.  P.  Johnson, 
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attempted  to  make  an  amended  relocation  of  the  attempted 
relocation  of  January  1,  1899,  in  the  name  of  his  brother 
William  Johnson,  one  of  the  defendants  hereinabove  men- 
tioned, and  that  thereafter,  towit:  On  the  7th  day  of 
{September,  1900,  he  caused  said  attempted  amended  no- 
tice of  relocation  to  be  recorded  in  Book  12  of  Quartz 
Claims,  at  page  141  of  the  records  of  Stevens  county,  state 
of  Washington. 

"1"2.  I  find  that  at  the  time  of  the  attempted  relo- 
cation hereinabove  mentioned,  and  prior  thereto,  the  de- 
fendant herein,  William  Johnson,  had  full  knowledge  of 
all  the  facts  hereinabove  mentioned  and  set  out. 

"13.  I  find  that  during  the  year  1809,  1900  and  1901, 
that  one  hundred  dollars'  worth  of  assessment  work  was 
done  for  each  of  said  years  upon  said  property  hereinabove 
described  by  the  defendant  herein,  H.  P.  Johnson,  for 
the  owners  thereof,  and  that  all  the  conditions  required  by 
law  to  hold  said  claim  have  been  duly  and  regularly  per- 
formed and  complied  with  by  the  owners  of  said  property, 

"14.  I  find  that  in  the  year  1899  the  plaintiff  herein 
offered  to  do  his  assessment  work  upon  said  property,  but 
ihe  defendants  herein,  and  each  of  them,  refused  to  per- 
mit him  to  enter  in  and  upon  said  premises,  or  to  perform 
any  of  the  assessment  work  thereon. 

"15.  I  find  that  during  all  the  times  hereinabove  men- 
tioned, the  plaintiff  herein  had  been,  and  now  is,  willing 
to  perform  his  part  of  the  assessment  work  upon  the  prop- 
erty hereinabove  described,  and  that  he  is  now,  and  always 
has  been,  ready  and  willing  to  pay  to  the  defendant  hereinj 
H.  P.  Johnson,  his  proportion  of  said  assessment  work  so 
[lerforraed  by  the  said  H.  P.  Johnson. 

"16.  I  find  that  the  defendants  herein  and  each  of  them 
have  ousted  the  plaintiff  and  iheir  other  co-owners  herein 
from  the  possession  of  said  property,  and  have  refused  to 
permit  him,  or  either  of  them,  to  enter  into  the  joint  pos- 
session of  said  property  with  them,  and  have  refused  to 
permit  them,  or  either  of  them,  to  mine  said  property,  or 
to  extract  ores  therefrom  or  to  make  any  improvements  or 
do  anv  work  thereon. 
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"17.  I  find  that,  prior  to  the  commencement  of  this 
action,  plaintiff  herein  demanded  an  accounting  of  defend- 
ants, and  each  of  them,  as  to  ihe  amount  of  work  and  laW 
performed  upon  said  property,  and  the  amount  of  ores 
extracted  therefrom,  and  the  amount  of  money  expended 
thereon,  and  tendered  and  offered  to  pay  said  defendant. 
and  each  of  them,  his  proportionate  share  thereof." 

We  think  these  findings  are  fully  sustained  by  the  evi- 
dence. The  entry  of  Pete  Johnson  in  the  name  of  Wil- 
liam Johnson  on  the  claim  in  controversy  was  a  mere  snb- 
lerfuga  We  are  satisfied  it  was  an  entry  in  his  own 
interest,  and  the  use  of  his  brother  William's  name  wan  a 
device  arranged  between  Pete  and  William  to  deprive  the 
other  owners  of  their  interest  in  the  claim.  AVhen  Pete 
undertook  to  relocate  this  claim  in  the  name  of  his  brotber. 
the  relation  of  co-tenancy  existed  between  him,  tlie  re- 
spondent, and  the  other  co-owners  of  the  property,  and.  sn 
far  as  any  evidence  to  the  contrary  appears,  such  relation- 
chip  still  continues  to  exist.  Pete  Johnson  was  a  co-tenant 
with  this  respondent  His  possession  of  this  property  was 
the  possession  of  his  co-tenants.  His  entry  was  their  entry. 
The  moment  that  one  co-tenant  enters  upon  property,  that 
constitutes  an  entry  of  all.  Mere  lapse  of  time  does  not 
dissolve  this  relation.  When  he  entered  upon  the  property 
c-n  January  1,  1899,  he  entered  for  the  benefit  of  all  co- 
tenants  who  were  interested  with  him  in  the  claim.  And 
William  Johnson  knew  that  the  relation  of  co-tenancy  in 
this  property  existed  between  Pete,  respondent,  and  other 
parties. 

"All  acts  done  by  a  co-tenant  and  relating  to  or  affect- 
ing the  common  property,  arc  presumed  to  have  been  dene 
by  him  for  the  common  benefit  of  himself  and  the  others. 
The  relation  between  him.  and  the  other  owners  is  always 
supposed  to  bo  amicable  rather  than  hostile;  and  his  acts 
are  therefore  regarded  as  being  in  subordination  to  the 
title  of  all  the  tenants,  for  by  so  regarding  them  they 
may  be  made  to  promote  the  interests  of  all.  Therefore, 
as  a  general  proposition,  the  entry  of  one  co-tenant  inure" 
to  the  benefit  of  all.  .  .  .  'The  possession  or  entry 
of  one  tenant  in  common,  or  joint-tenant,  is  always  pre- 
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sumed  to  be  in  maintenance  of  the  right  of  all;  and  he 
thall  not  be  presumed  to  intend  a  wrong  to  his  compan- 
ions, if  his  acts  will  admit  of  any  other  construction. ' " 
Freeman,  Co-tenancy  (2d  ed.),  §  166. 

"The  entry  of  one  co-tenant,  as  we  have  shown,  is  in  the 
absence  of  clear  proof  to  the  contrary,  construed  as  con- 
ferring seizin  upon  all.  And,  supported  by  the  same  rea- 
sons, and  prevailing  to  the  same  extent,  is  the  rule  that  the 
continuing  possession  of  a  co-tenant,  whether  the  entry 
■was  made  by  himself  alone  or  in  connection  with  his  com- 
panions, is  the  possession  of  all  the  co-tenants."  Freeman, 
Co-tenancy  (2d  ed.),  §  167. 

See,  also,  McCarthy  v.  Speed,  11  S.  D.  362  (77  N.  W. 
590,  50  L.  R.  A.  184). 

From  January  1,  1899,  the  work  on  this  claim  and 
discoveries  therein  made  by  the  appellants  inure  to  the 
benefit  of  Pete  and  those  who  were  his  co-tenants  when 
he  made  the  pretended  relocation  and  entry  thereunder  on 
January  1,  1899.  Cedar  Canyon  Consol.  Min.  Co.  v. 
Yarwood,  27  Wash.  271  (67  Pac.  749).  The  attempted 
location  and  relocation  under  the  name  of  the  Log  Cabin 
claim  were  mere  nullities.  We  do  not  think  the  Tender- 
foot claim  became  a  thing  of  the  past  under  the  attempted 
relocation.  The  Log  Cabin  location  was  not  a  valid  one 
The  co-tenancy  of  Pete  Johnson  and  the  respondent  and  the 
other  owners  of  the  Tenderfoot  had  not  terminated  when 
the  attempted  relocation  and  entry  thereunder  were  made. 

The  judgment  of  the  court  is  correct,  and  should  be  af- 
firmed, and  it  is  so'ordered,  with  costs  to  the  respondent 

Reavis,  C.  J.,  and  Anders,  Dunbak,  Fuli-erton,  Had- 
i.ey  and  Mount,  JJ., 
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Coables  Mubray,  Respondent,  v.  H.  Bush  ei  al.,  Ap- 
pellants. 

THAI  WITHDRAWAL    OP    CABE    FBOM    JUKT LEGAL    EFFECT   OF   CS- 

OT5PUTED    FACTS DETERMINATION    BT    OOUBT. 

Where  no  material  fact  is  in  dispute  at  the  trial,  but  the  con- 
troversy turns  upon  the  legal  effect  of  the  facts  shown  in  con- 
nection with  a  written  agreement,  the  action  of  the  court  in  dis- 
charging the  Jury  at  the  conclusion  of  the  evidence  and  enter- 
ing Judgment  in  accordance  with  his  construction  of  the  contract, 
was  proper. 

Appeal  from  Superior  Court,  Spokane  County.— Hon. 
William  E.  Richardson,  Judge.    Affirmed. 

James  Dawson  (Morgan  Strong,  of  counsel),  for  appel- 
lants. 

Samuel  E.  Stem,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Plaintiff  held  authority  in  writing  lo 
tell  a  mining  claim  in  Douglas  county,  Oregon,  from  one 
Dozier,  the  owner  thereof,  which  writing,  in  part,  recited: 
"This  is  to  certify  that  I  have  given  C.  Murray  full 
power  to  bargain  and  sell  my  mining  property  in  Douglas 
county,  Or.,  "for  the  sum  of  $2,000,  net  This  option  to 
run  to  July  1st,  unless  sale  is  made  sooner,  and  in  case  he 
has  prospects  of  selling  I  agree  to  give  further  time  as 
may  be  agreed  upon,  mutually  between  us.  Said  Murray 
has  the  privilege  to  enter  upon,  either  personally  or  br 
agents,  the  mine,  and  prospect  both  placer  and  quartz,  and 
shall  have  free  use  of  house  and  all  tools,  giant  and  sluice 
boxes  to  fully  test  the  mine  for  benefit  of  intending  pur- 
chasers, .  .  ,  so  ns  to  arrive  at  the  true  value  of, 
said  mine,  to  the  entire  satisfaction  of  any  purcltaser.' 
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Thereafter  plaintiff  assigned  the  paper  to  defendants, 
in  following  form : 

"I  hereby  transfer  this  option  to  John  J.  Moynahau 
and  H.  Bush  upon  the  following  conditions:  $100  to  be 
paid  to  C.  Murray  April  8th,  and  $400  to  be  further  paid 
to  the  said  C.  Murray  on  the  30th  of  April,  and  the 
balance,  $500  to  C.  Murray  and  $2,000  for  the  property 
to  R.  A.  Dozier,  July  1,  1901." 

The  complaint  alleged  that,  while  plaintiff  was  in  pos- 
session of  the  mining  claim  under  the  authority  of  said 
option,  his  rights  thereunder,  with  the  consent  of  Dozier, 
were  assigned  to  defendants;  that  thereafter  defendants 
refused  to  pay  the  sums  agreed  to  be  paid  to  plaintiff  in 
said  transfer,  and  demanded  judgment  for  the  $1,000 
specified  therein.  A  general  denial  was  made  to  the  al- 
legations of  the  complaint.  Some  time  afterward.0,  and 
at  the  trial,  an  amended  answer  was  tendered  by  defend- 
ants.    Leave  to  file  the  same  was  refused  by  the  court. 

The  first  error  assigned  was  the  refusal  of  the  court 
to  grant  leave  to  file  the  amended  answer.  Upon  con- 
sideration of  the  record,  we  are  satisfied  that  the  court 
did  not  abuse  its  discretion  in  refusing  leave  to  file  the 
amended  answer.  At  the  trial,  and  after  the  conclusion  of 
the  evidence,  the  court  discharged  the  jury  and  entered 
judgment  in  favor  of  plaintiff.  This  is  assigned  as  error, 
and  the  objection  made  that  the  evidence  is  insufficient  to 
sustain  the  judgment.  It  appears  from  the  statement  of 
facts  that  no  material  fact  wa3  in  dispute  at  the  trial.  The 
controversy  was  upon  the  legal  effect  of  the  facts  shown. 
The  court  concluded  that  the  plaintiff  agreed  to  assign  the 
paper  called  an  "option,"  with  his  rights  thereunder,  and 
the  defendants  agreed  to  buy  the  same;  and  the  court  ac- 
cepted such  construction  so  mutually  placed  upon  the  trans- 
action by  the  respective  parties.     The  facts  fully  sustain 
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this  conclusion.  It  was  not  necessary,  under  the  pleadings 
and  the  evidence,  to  proceed  further.  There  is  no  sugges- 
tion by  the  defendants  of  failure  of  the  consideration  for 
their  purchase. 

The  judgment  is  affirmed. 

Ddnbar,  Anders,  White,  Fuli.ertox,  Hadley  and 
Mount,  JJ.,  concur. 


[No.  4298.     Decided  September  13,  1902.] 

Thomas  B.  Hardin,  as  Receiver,  Appellant,  v.  Michael 

Day  et  al..  Respondents. 

EXECUTION     SALE  —  EXP  J  RATIOS     OV     JUDQMBNT     LIEN VALIDITY    Of 


Sale  of  land  on  execution,  made  more  than  five  years  after 
the  rendition  of  judgment,  is  void,  where  the  Judgment  lien  lias 
not  been  revived,  even  though  the  execution  may  have  been  1*- 
sued  prior  to  the  expiration  of  such  judgment  lien. 


N WHO  MAT   OBJECT. 

Semble,  that,  under  the  statute  which  authorizes  a  Judgment 
debtor  to  object  to  the  confirmation  of  an  execution  sale  of  his 
property,  the  successor  In  interest  of  such  judgment  debtor  It 
also  entitled  to  object. 

Appeal  from  Superior  Court,  King  County. — Hon, 
Boyd  J.  Talt.man,  Judge.    Affirmed. 

Hugh  A.  Ta,it,  for  appellant. 

Frcston  <£  Embree,  for  respondent  McDougall. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  .T. — In  this  cause  judgment  was  rendered  and 
entered  in  favor  of  plaintiff,  Hardin,  and  against  the  de- 
fendants Michael  Day  and  John  S.  Day  on  the  2d  day  of 
December,  1896.     There  has  been  no  revival  of  this  judg- 
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ment.  The  execution  was  issued  thereon  on  November  9, 
1901.  Levy  was  made  on  the  30th  of  November,  1901, 
and  the  land  was  sold  thereunder  January  4,  1902.  With- 
in ten  days  after  the  sale  the  respondent  Malcolm  Me- 
Dougall  filed  objections  to  the  confirmation  of  the  sale, 
representing  himself  as  a  successor  in  interest  of  Michael 
Day.  Upon  hearing  of  the  motion,  an  order  was  made 
by  the  court  refusing  to  confirm  the  sheriff's  sale  and 
setting  the  same  asida  From  this  order  this  appeal  is 
taken. 

It  will  be  observed  that  it  was  more  than  five  years  from 
and  after  the  entry  of  the  judgment  before  the  alleged  sale 
was  made.  The  lien  on  the  judgment  had  therefore  ex- 
pired prior  to  the  sale,  under  the  provisions  of  §  5132, 
Eallinger's  Code.  Brier  v.  Traders'  National  Bank,  24 
Wash.  695  (64  Pac.  831).  The  fact  that  execution  was 
issued  before  the  expiration  of  the  five  yeaffs  cannot  af- 
fect the  life  of  the  lien,  or  continue  the  lien  beyond  the 
five  years.  In  discussing  this  subject  in  Pachwood  v. 
Briggs,  25  Wash.  530  (65  Pac.  846)j  it  was  said: 

"The  execution  was  void  at  the  time  of  the  attempted 
sale,  for  reasons  heretofore  stated.  There  being  no  lien  in 
existence,  there  could  have  been  no  authority  for  the  sale 
in  any  execution  that  might  have  been  issued.  It  is  true, 
this  execution  was  issued  a  few  days  before  the  expiration 
of  the  five  year  period ;  but  the  lien  itself,  the  authority 
for  any  execution  and  sale,  was  dead  long  before  the  at- 
tempted sale." 

This  case  and  Brier  v.  Traders'  National  Bank,  supra, 
are  decisive  of  the  main  issues  in  the  case  at  bar.  It  is, 
however,  insisted  by  the  appellant  that,  the  statute  which 
provides  that  the  judgment  debtor  is  entitled  to  object  to 
ihe  confirmation  cannot  be  invoked  by  the  successor  in 
interest  of  the  judgment  debtor.     We  think,  however,  a 
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reasonable  construction  of  the  statute  'would  include  the 
successor  in  interest,  but,  in  any  event,  the  sale  being 
void,  it  was  properly  set  aaida 

The  judgment  is  affirmed. 

Ebavis,  C.  J.,  and  Fulleeton,  Anders,  White,  Had- 
ley  and  Mount,  JJ.,  concur. 


[No.  4141.     Decided  September  IB,  1902.] 

Harey  Baethkof,  Appellant,  v.  William:  G.  Tuckek, 
Respondent. 

JUDGMENTS DATE    OF    BENDITION NUNC    PRO    TUNC    ENTRY—  LIMI- 
TATION   AOAINST    REVIVAL. 

Where  a  judgment  was  actually  announced  by  the  court,  but 
was  not  signed  and  entered  until  nearly  two  years  subsequently 
when  a  nunc  pro  tuna  order  was  made,  the  bar  of  the  statute 
against  revival  began  to  run  from  the  former  date  (Qunrelea  v. 
Seattle,  26  Wash.  226,  distinguished). 


SAME EFFECT  OF  ENTRY POWER  OF  COURT 

The  court  in  making  a  nunc  pro  tunc  order  showing  that  s 
judgment  was  actually  rendered  upon  a  former  date  cannot  in 
such  order  declare  that  the  judgment  shall  take  effect  from  Uie 
former  date  for  some  purposes,  but  that  for  all  other  purposes 
it  shall  take  effect  as  of  the  date  of  signing  the  judgment,  since 
the  effect  to  he  given  to  judgments  la  prescribed  by  law. 

Appeal  from.  Superior  Court,  Clallam  County. — Hon. 
Gkoegk  C.  Hatch,  Judge.     Affirmed. 

Trumbull  tf-  Trumbull,  for  appellant, 
.1.  II'.  Buddrrss,  for  res|  ton  dent. 

The  opinion  of  the  court  was  delivered  by    . 

Duxbah,  ,T. — This  is  a  proceeding  under  §§  403  an" 

463,  Si  Hill's  Code,  for  the  purpose  of  reviving  a  judgment' 
The  motion  alleges  that  the  judgment  was  entered  on  tin* 
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5th  day  of  June,  1895,  and  the  judgment  decreed  the  fore- 
closure of  a  mechanic's  lien  upon  certain  lots  in  the  city 
of  Port  Angeles  for  a  certain  sum,  with  interest  at  the 
rate  of  eight  per  cent,  per  annum.  After  a  general  de- 
nial, the  respondent,  as  a  second  defense,  alleged  that  the 
judgment  was  not  rendered,  given,  or  entered  within  sis 
years  prior  to  the  filing  of  said  motion  to  revive,  and  urged 
that  the  said  proceedings  were  thereby  barred  by  the  stat- 
ute of  limitations.  To  this  answer  the  appellant  filed  a 
reply  denying  said  allegation.  Upon  these  issues  the  pro- 
ceedings came  regularly  on  for  trial  and  determination 
on  the  9th  day  of  September,  1901,  and  after  the  evidence 
was  closed  and  the  argument  had,  the  court,  on  the  27th 
day  of  September,  1901,  made  and  filed  its  findings  of  fact 
and  conclusions  of  law,  wherein  it  is  found  that,  although 
said  findings,  judgment,  and  decree  were  not  signed  by 
the  judge  nor  filed  in  tho  court,  they  were  actually  had, 
made,  rendered  and  written  on  the  9th  day  of  September, 
1893,  but  by  oversight  they  were  not  signed  by  the.  judge 
until  the  5th  day  of  June,  1895,  and  found  as  a  conclusion 
of  law  that  the  proceedings  at  law  wore  not  commenced 
within  six  years,  as  provided  by  statute.  It  is  conceded 
that,  if  the  judgment  was  rendered  on  September  9,  1893, 
the  action  was  not  commenced  within  the  period  pre- 
scribed by  law.  A  judgment  was  rendered  by  default.  On 
the  default  order  and  judgment  which  was  originally  pre- 
pared the  judge  neglected  to  sign  his  name,  but  afterwards 
the  following  order  was  made,  and  indorsed  on  the  orig- 
inal: 

"Be  it  remembered  that  tho  hearing,  findings  and  judg- 
ment above  set  forth  was  actually  had,  made,  rendered  and 
written  on  the  9th  day  of  September,  1893,  all  as  above 
set  forth,  but  by  an  oversight  the  same  was  not  signed  by 
the  undersigned,  the  judge  of  said  court,  and  has  remained 
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since  that  time  in  the  office  of  the  clerk  of  the  court  with- 
out being  entered  in  the  journal.  The  court  now  confirms 
the  findings  above  set  forth  and  finds  the  facts  and  the  lam 
ro  be  as  therein  stated,  and  now  confirms,  renders  and  signs 
ihis,  the,  said  judgment  as  above  set  forth,  further  or- 
dering and  adjudging  that'the  same  shall  relate  back  to 
and  take  effect  from  said  9th  day  of  September,  1893, 
to  the  end  that  said  Bum  of  $684.37  herein  found  to  be  due 
shall  bear  interest  from  said  data  last  mentioned,  but  foi 
all  other  purposes  this  judgment  shall  take  effect  as  of  this 
date,  the  3d  day  of  June,  1895. 

James  G.  KcClinton,  Judge; 
Filed  and  entered  June  5,  1895. 

A.  A.  Richardson,  Clerk." 

The  question  presented  is,  was  the  judgment  rendered, 
within  the  meaning  of  the  law,  at  the  time  it  was  pro- 
nounced by  the  court  and  handed  down  unsigned  to  the 
clerk,  or  was  it  rendered  at  the  time  of  the  entry  of  the 
judgment  by  the  clerk?  Appellant  cites  a  decision  of  this 
cmrt,  Quareles  v.  Seattle.  26  Wash.  226  (66  Pac.  389), 
to  sustain  the  contention  that  the  judgment  could  not  be 
considered  a  judgment  rendered,  not  being  effective  until 
the  tiling  of  the  same  by  the  clerk.  This  case  was  on  a  mo- 
tion to  dismiss  the  appeal.  In  that  ease  the  judge  had  cer- 
liriod  to  this  court  that  the  judgment  was  rendered  and 
spread  upon  the  said  page  of  said  journal  by  the  clerk  of 
the  court  on  the  13th  day  of  April,  1901;  that  the  words 
nt  the  top  of  the  page,  "April  6,  1901,"  did  not  represent 
the  date  when  such  judgment  was  spread  upon  the  journal, 
but  the  date  upon  which  the  judgment  was  signed  and 
filed.    It  was  said  by  this  court  in  deciding  the  ease: 

"There  is  a  clear  distinction  between  the  making  or  ren- 
dering of  a  judgment  and  its  entry.  The  judgment  is 
made  or  rendered  when  the  court  announces  it  or  signs 
the  judgment,  as  is  the  common  practice,  and  returns  the 
signed  judgment  to  counsel." 
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While  it  is  true  that  we  held  in  that  case  that  when 
the  judgment  was  signed  by  the  court  it  was  rendered, 
and  when  it  was  filed  by  the  clerk  it  became  effective  as  a 
judgment,  yet  it  was  not  necessary  to  determine  the  ques- 
tion at  bar,  because  the  judgment  in  that  case  had  actually 
been  signed.  But  we  did  say  that  the  judgment  was 
made  or  rendered  when  the  court  announced  it  or  signed 
the  judgment,  and,  so  far  aa  the  expression  by  the  court  in 
that  case  is  concerned,  the  judgment  would  be  rendered  as 
much  when  the  court  announced  it  as  when  he  signed  it. 

In  Sears  v.  Rilbourne,  28  Wash.  194  (G8  Pac.  451), 
which  is  probably  the  last  expression  of  opinion  by  this 
court  on  the  subject,  where  the  judgment  was  affirmed 
as  against  an  appellant  and  the  sureties  on  the  appeal  bond. 
and  an  order  was  afterwards  made  by  this  court  setting 
aside  the  former  judgment  and  entering  another  judgment 
to  reduce  the  judgment  against  the  sureties  to  the  amount 
for  which  they  were  liable  on  their  bond,  we  held  that 
judgment  was  rendered  on  the  first  date,  within  the  mean- 
ing of  the  Code,  and  we  quoted  approvingly  from  18  Enc 
PL  &  Pr.,  430,  where  it  is  said : 

"The  rendition  and  the  entry  of  a  judgment  are  entirely 
different  things.  The  first  is  a  purely  judicial  act  of  the 
court  alone,  and  must  be  first  in  the  order  of  time,  white 
the  entry  is  merely  evidence  that  a  judgment  has  been  ren- 
dered and  is  purely  a  ministerial  act" 

So,  in  this  case,  the  essential  thing  sought,  by  the  plaint- 
iff in  the  action  was  the  judicial  act  of  announcing  or  ren- 
dering the  judgment.  Everything  that  followed,  including 
the  preparation  by  the  attorney  of  the  journal  entry,  its 
signing  by  the  judge,  and  the  spreading  of  the  same  upon 
the  journal  by  the  clerk,  was  purely  ministerial,  evidence 
simply  of  the  judicial  act  of  the  announcement  or  rendi- 
tion of  the  judgment.     When  the  court  certified  that  the 
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judgment  was  actually  had,  made,  and  rendered  in  Sep- 
tember, 1893,  he  had  a  right  to  make  the  nunc  pro  twc 
order  which  he  did  make,  and  make  the  record  speak  the 
truth  by  rehearsing  -what  the  actual  transaction  at  the 
former  period  was,  and  directing  the  proceedings  to  relate 
hack  to  the  time  of  the  judicial  action.  -  It  is  true  that  the 
court  in  its  nunc  pro  tunc  order  says  "that  the  judgment 
shall  bear  interest  from  the  former  date,  but  for  all  other 
purposes  the  judgment  shall  take  effect  as  of  June,  1895 ;" 
but  this  last  provision  is  simply  surplusage,  for  when  it 
appears  from  the  certificate  of  the  court,  or  from  other  evi- 
dence, that  the  judgment  was  actually  entered  upon  the 
former  date,  the  law  prescribes  what  the  effect  of  the  judg- 
ment shall  be. 

The  judgment  is  affirmed. 

Reavis,  C.  J.,  aud  Fullerton,  Hadley,  Ajjders, 
Moukt  and  White,  JJ.,  concur. 


[No.  4103.     Decided  September  IB,  1902.] 

I.  N.  Bigelow,  Respondent,  v.  11.  E.  Brewek  et  at.,  Ap- 
pellants. 

QUIETING    TITLE PlAINTIfF'S    POSSESSION OOCUPANOY    BY   ITfTESD- 

ISO    PUBCHASEK    SUFFICIENT. 

Plaintiff  la  entitled  to  maintain  an  action  to  quiet  title, 
brought  under  Bal.  Code,  3  S621,  authorizing  such  action  by  one 
In  possession  by  himself  or  his  tenant,  when  the  evidence  shows 
a  conveyance  to  him  by  the  owner,  who  exercises  no  acta  of  do- 
minion over  the  land  subsequent  to  such  conveyance;  that  an 
Intending  purchaser  from  plaintiff  went  into  possession  thereof 
under  an  agreement  of  sale,  and  built  a  house  thereon,  and  no 
showing  was  made  of  any  possession  held  adversely  to  plaintiff 
{Spithill  v.  Jones,  3  Wash.  290,  distinguished.) 
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NOTICE   OF   UNBECORDED    DEED. 

When  one  in  whose  name  the  record  title  stands  Informs  a 
subsequent  grantee  that  the  land  is  not  hers,  that  she  had  already 
turned  It  over  to  another  person  In  satisfaction  of  a  mortgage, 
such  subsequent  grantee  has  sufficient  notice  to  put  him  on  in- 
quiry, and  Is  not  an  innocent  purchaser  as  against  the  grantee 
In  a  prior  unrecorded  deed. 

SAME LIS    PENDENS DATE    OF    FILING CONSTRUCTIVE    NOTICE. 

A  finding  that  a  lis  pendens  notice  was  recorded  la  the  aud- 
itor's office  on  the  date  of  its  Sling,  when  the  evidence  showed 
It  was  actually  spread  upon  the  records  at  a  later  date,  would 
not  constitute  error,  inasmuch  as  such  notice,  under  Bal.  Code, 
£  4SST,  becomes  effective  from  the  date  of  its  filing. 

SAME INVALIDin    OF    SUBSEQUENT    CONVEYANCE SUFFICIENCY    OF 

In  an  action  by  the  holder  of  an  unrecorded  deed  to  quiet  title 
against  subsequent  grantees,  the  finding  of  the  court  that  a  con- 
veyance by  a  subsequent  grantee  to  his  grantee  was  of  later 
date  than  It  purported  to  be,  and  subsequent  to  the  Hlfng  of  a 
lis  pendens  notice  in  the  action,  and  that  It  was  not  made  in  good 
faith  nor  for  any  consideration,  will  not  be  disturbed  on  appeal, 
where  the  evidence  was  very  conflicting,  in  view  of  the  fact  that 
the  trial  court  was  better  able  to  pass  upon  the  weight  and  credi- 
bility of  the  testimony  given  by  the  witnesses  before  it. 


—  ACCOMMODATION    OBANTEE BOOTH)    BY    WO- 

TICE   OF   HEAL   PARTY. 

A  grantee  in  a  deed  who  takes  the  conveyance  in  his  own  name 

for  the  accommodation  of  another  is  bound  by  the  notice  the 
real  party  in  interest  has  of  a  prior  unrecorded  deed. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Thad  Huston,  Judge.    Affirmed. 

Preston  &  fJmbree,  for  appellants. 

Fred  Rice  Bowell  and  William  Welch,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Haslet,  J. — This  action  was  originally  brought  by 
respondent  against  the  appellant  Brewer  to  cancel  a  cer- 
tain deed  theretofore  made  to  said  Brewer  by  one  Ina  H. 
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Houghton,  purporting  to  convey  real  estate  in  the  city  of 
Seattle,  to  remove  an  alleged  cloud  created  by  said  deed, 
and  to  quiet  respondent's  title  to  said  land.  The  complaint 
alleges  that  on  and  prior  to  the  10th  day  of  October,  1895, 
aaid  Ina  H.  Houghton  was  the  owner  of  said  real  estate, 
the  3ame  being  described  as  lots  3  to  6,  inclusive,  in 
block  2  of  Crown  addition  to  Seattle,  and  that  on  said 
date  for  a  sufficient  consideration  she  conveyed  same  to 
respondent,  but  that  respondent  did  not  have  the  deed 
placed  of  record;  that  thereafter,  on  or  about  the  31st 
day  of  February,  1901,  said  Brewer,  knowing  that  the 
said  lots  had  been  conveyed  to  respondent,  as  aforesaid, 
and  knowing  that  said  deed  had  not  been  recorded,  did, 
by  false  and  fraudulent  representations,  and  with  the 
intent  to  defraud  respondent,  procure  from  said  Ina  H. 
Houghton  a  writing  which  purported  to  be  a  warranty 
deed  conveying  said  lots  to  said  Brewer,  the  sole  consid- 
eration therefor  being  the  sum  of  $30,  paid  to  Miss 
Houghton;  that  the  reasonable  market  value  of  said  lots 
was  $900,  and  said  Brewer  knew  their  value;  thn'.  said 
deed  was  procured  by  said  Brewer  with  full  knowledge 
that  Miss  Houghton  had  no  title  thereto  or  interest  there- 
in, and  for  the  purpose  of  attempting  to  cast  a  cloud  upon 
respondent's  title.  A  lis  pendens  notice  was  filed  at  the 
time  the  action  was  commenced.  After  the  commencement 
of  the  action,  by  a  stipulation  and  order  of  the  court 
thereon,  the  appellants  Stanchficld  were  made  parties  de- 
fendant,  on  the  ground  that  they  claimed  some  interest 
in  the  property,  which  they  desired  to  have  adjudicated  in 
the  action.  Thereupon  the  appellants  Stanchfield.  being 
husband  and  wife,  filed  their  separate  answer  to  the  com- 
plaint, and  the  appellant  Brewer  did  likewise.  The  an- 
swer of  appellant  Brewer  admits  the  execution  of  the  said 
deed  to  himself,  and  avers  the  consideration  to  have  been 
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the  payment  of  $30  cash  and  an  agreement  on  his  part 
to  pay  certain  taxes,  which  were  liens  upon  the-  land. 
Other  material  allegations  are  denied,  and  the  value  of 
ihe  property  is  alleged  to  have  been  not  greater  than  $1)00. 
It  is  further  affirmatively  alleged  that  at  and  for  some 
time  prior  to  the  date  of  the  execution  of  said  deed  the 
public  records  of  King  county  show  said  Ina  H.  Houghton 
to  bo  the  owner  in  fee  simple  of  said  lots;  that  said  deed 
was  accepted  in  good  faith  and  was  at  once  recorded  with- 
out any  knowledge  on  the  part  of  said  appellant  that  Mins 
Hotighton  had  ever  conveyed  the  property,  or  that  any 
other  person  claimed  any  interest  therein.  It  is  further. 
alleged  that  before  the  commencement  of  this  action,  and 
before  said  appellant  had  any  knowledge  that  respondent 
claimed  any  interest  in  said  lots,  said  appellant,  for  a  suf- 
ficient consideration,  and  by  sufficient  deed,  conveyed  the 
hits  to  the  appellant  Henrietta  W.  Stanchfield.  The  an- 
swer of  the  appellants  Stanchfield  contains  substantially 
the  same  denials  and  averments  which  are  contained  in  the 
answer  of  appellant  Brewer,  with  the  additional  allega- 
tion t&at  at  Ihe  time  of  the  execution  of  the  deed  by  Brewer 
to  Mrs.  Stanchfield  these  appellants  had  no  knowledge 
lhat  said  Ina  H.  Houghton  had  theretofore  conveyed  said 
property  to  any  person  other  than  said  Brewer,  and  that 
they  accepted  said  deed  in  good  faith,  without  notice  of  re- 
spondent's claim  to  the  lots.  Respondent's  reply  to  the 
answer  of  appellant  Brewer  denies  in  the  main  the  af- 
firmative allegations  of  said  answer,  and  further  avers  that 
since  the  filing  of  the  complaint  respondent  has  been  in- 
formed, and  believes  it  to  be  true,  and  alleges  it  to  be  a 
fact,  that  appellant,  Brewer  took  the  conveyance  of  the 
property  described  in  the  complaint  at  the  request  of  one 
Alexander  II.  Nunn,  with  the  understanding  and  agree- 
ment that  whatever  title  or  interest  he  acquired  in  the 
43—39  Wash. 
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property  he  would  convey  to  said  Niinn,  and  that  said 
Nunn  is  the  real  party  in  interest  in  the  defense  of  this 
action.  The  reply  to  the  answer  of  the  Stanchfielda  con- 
tains substantially  the  same  denials  and  averments  as  the 
ether  reply,  with  the  additional  averment  that  the  deed 
from  Brewer  to  the  Stanch  fields  was  accepted  by  them  at 
the  request  of  said  Nunn  with  the  understanding  and  agree- 
ment that  they  would  convey  to  him  whatever  title  or 
interest  they  might  acquire  by  virtue  of  said  deed,  and  that 
said  Niinn  is  the  real  party  in  interest.  Under  the  issues 
substantially  as  stated  above  the  cause  was  tried  by  the 
-  court,  resulting  in  a  decree  in  favor  of  respondent  to  the 
t-ffixit  that  appellant  Brewer  and  his  grantee,  appellant 
Henrietta  Stanchfield,  shall  take  nothing  by  the  instru- 
ments heretofore  mentioned  purporting  to  be  conveyances 
of  said  lots;  that  the  deeds  axe  void,  of  no  effect,  and 
are  canceled  and  set  aside;  that  the  title  to  said  lots  is  de- 
creed to  be  in  respondent,  free  from  any  cloud  thereon 
by  reason  of  said  deeds.  From  said  decree  this  appeal 
was  taken. 

It  is  assigned  as  error  that  the  court  refused  to  grant 
appellants'  motion  to  dismiss  the  action  on  the  ground 
that  the  complaint  does  not  Btate  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  that  it  does  not  appear  from 
the  pleadings  and  the  evidence  that  the  court  has  juris- 
diction of  the  subject  matter.  It  is  urged  under  this 
assignment  that  the  complaint  does  not  state,  and  the 
evidence  does  not  show,  that  the  respondent  at  the  time 
of  the  commencement  of  this  action  was  in  possession  by 
himself  or  tenant,  or  that  the  premises  were  vacant  and 
unoccupied.  The  motion  was  not  made  until  after  the  trial 
of  the  case,  and  was  directed  to  the  evidence  as  well  as  to 
the  complaint.  If  the  evidence  shows  the  existence  of 
conditions  necessary  to  enable  respondent  to  maintain  the 
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action,  then  we  think  the  motion  should  not  prevail.  The 
evidence  shows  that  the  property  had,  some  years  before 
the  commencement  of  the  action,  been  deeded  to  respond- 
ent by  Miss  Houghton,  who  was  the  owner  when  the  deed 
was  made;  that  after  the  conveyance  Miss  Houghton  did 
not  claim  to  be  the  owner,  and  exercised  no  acts  of  pos- 
session or  dominion  over  the  land;  that  some  time  prior 
to  the  bringing  of  the  action  respondent,  entered  into  a 
contract  to  sell  the  land  to  one  Pack,  who  at  once  pre- 
pared to  build  a  house  thereon,  and  later  did  build  it.  The 
contract  for  sale  was  not  a  conveyance,  but  an  agreement 
to  convey.  The  acts  of  respondent  and  of  Pack  holding 
under  him  were  such  as  showed  the  assertion  of  dominion 
over  the  property,  and  since  no  one  else  was  shown  to  be  in 
possession,  it  follows  that  respondent,  had  such  possession 
as  enabled  him  to  maintain  the  action  under  §  5521,  Bal. 
Code,  which  authorizes  such  an  action  to  be  brought  by  one 
in  possession  by  himself  or  his  tenant.  Pack  may  not 
have  been  a  tenant,  strictly  so  called,  in  the  ordinary  mean- 
ing of  that  term  as  applied  to  a  lessee,  but  his  possession 
was  analogous  to  that  of  a  lessee,  since  he  was  placed  in 
possession  by  respondent,  and  held  it  for  respondent  as 
well  as  for  himself.  In  Spithill  v.  Jones,  3  Wash.  290 
(28  Pac.  531),  cited  by  appellant,  the  court  says: 

"Upon  the  trial  of  the  cause  the  court  found  there  was 
no  proof  tending  to  show  that  plaintiff  was  in  possession 
of  the  land  in  question  or  that  the  same  was  unoccupied 
by  any  person." 

As  we  have  seen,  there  was  proof  here  that  respondent 
was  in  possession,  and  this  case,  therefore,  differs  in 
that  respect  from  the  one  cited.  We  think  the  court  did 
not  err  in  denying  the  motion  to  dismiss. 

The  remaining  errors  assigned  are  based  upon  the  evi- 
dence and  upon  the  findings  of  the  court  thereon,  and 
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also  upon  tlio  court's  refusal  to  make  certain  findings.  Il 
is  assigned  that  ihe  eonrt  erred  in  its  second  finding  *>f 
fact,  which  is  to  the  effect  that  respondent  secured  title 
to  said  lots  in  1S95  by  deed  from  Hiss  Houghton,  awl 
gave  as  consideration  therefor  the  cancellation  of  a  ct-r- 
!ain  mortgage  upon  the  property,  originally  given  t<>  tlic 
Dime  Savings  Hunk,  which  mortgage  had  been  assigned 
to  respondent ;  and  also  gave  the  additional  sum  of  $.11 1  in 
cash.  We  think  the  above  finding  is  fully  sustained  bi 
the  evidence,  and  we  do  not  deem  it  necessary  to  discuss  the 
evidence  upon  that  subject. 

It  is  assigned  that  the  court  erred  in  its  fourth  finding, 
which  is  as  follows: 

"That  thereafter,  on  or  about  the  20th  day  of  February. 
1901,  one  A.  H.  Xunn  with  notice  and  knowledge  <-i 
plaintiff's  title  to  the  lots  above  described  secured  from 
the  said  Ina  H.  Houghton  a  paper  writing  which  pur- 
ported to  be  a  deed  to  the  said  above  described  property; 
that  the  said  Ina  H.  Houghton  was  a  young  lady  not  at 
all  versed  in  business  matters  and  not  understanding  die 
nature  of  the  instrument  which  she  signed;  and  the  said 
Xnnn  was  a  man  long  engaged  in  the  real  estate  business. 
sine!  that  he  represented  to  the  said  Jna  II.  Houghton  that 
it  was  necessary  for  her  to  sign  the  said  deed  in  order  that 
a  suit  for  the  foreclosure  of  some  taxes  on  the  property 
could  be  settled,  and  paid  the  said  Ina  H.  Houghton  fur 
said  deed  the  sum  of  thirty  ($30)  dollars,  well  knowing 
that  the  lowest  cash  value  of  said  property  at  the  time 
was  six  hundred  ($000)  dollars." 

We  think  the  finding  is  supported  by  the  testimony.  It 
may  1h>  stated  here  that  we  understand  it  is  conceded — *• 
any  rate,  the  evidence  establishes — that  Ntinn,  and  not 
Brewer,  is  the  real  party  in  interest  under  the  deed  made 
by  -Miss  Houghton  to  Brewer.  Brewer  was  an  office  mate 
with  Xiinn,  and  the  deed  was  made  to  him  at  Nunn's  re- 
quest;  the  negotiations  for  the  deed  being  conducted  b\' 
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Nunn,  and  the  deed  made  to  Brewer  for  Nairn's 
iencc.  It  is  found,  as  shown  ahove,  that  Xunn  had  notice, 
of  respondent's  title  when  he  procured  the  deed  from  Miss 
Houghton  to  Brewer.  We  think  the  evidence  shows  such 
fo  have  been  the  fact.  When  he  called  upon  the  young 
lady,  whom  the  court  reasonably  finds,  under  the  evidence, 
was  inexperienced  in  business  affairs,  he  spoke  to  her  about 
these  lota.  She  told  him  the  property  did  not  belong  to 
her.  but  did  belong  to  respondent,  to  whom  it  was  turned 
over  on  a  mortgage  some  years  before,  and  suggested  that 
lie  £?•  and  see  respondent,  or  write  to  her  father,  who 
was  in  Alaska.  He  told  her  that  respondent  had  said  to 
him  that  he  knew  nothing  about  the  lots.  This  respondent 
denies.  Miss  Houghton  expressed  surprise  at  the  states 
mem,  and  he  then  said  to  her,  in  substance,  that  the  lots 
were  about  to  l»e  sold  for  taxes,  and  that  a  deed  from  her 
was  necessary,  as  she  was  the  only  one  who  could  do  any- 
thing with  the  property.  He  insisted  that  she  should 
make  a  deed,  and  at  first  offered  her  no  consideration,  but 
upon  the  suggestion  of  a  lady  friend  who  was  present 
afterwards  offered  her  $20.  She  agreed  to  make  the  deed, 
and  promised  to  go  to  his  office  the  next  day,  which  she 
did.  At  that  time  it  was  agreed  that  he  should  pay  her 
$30,  which  he  did,  and  she  then  made  the  deed.  The  un- 
paid taxes  and  costs  amounted  to  less  than  $200,  the  as- 
sumption of  which  he  claims  was  a  part  of  the  considera- 
tion, and  yet  he  claims  to  have  sold  the  lots  to  the  Stanch- 
fields  on  the  next  day  for  $550  cash,  they  also  assuming 
$160  of  the  taxes.  When  Miss  Houghton  told  him  that 
the  property  was  not  here,  and  that  she  had  already  turned 
it  over  to  respondent  on  a  mortgage,  he  had  sufficient  no- 
tice to  put  him  on  further  inquiry;  and,  under  all  the 
circumstances  above  stated,  he  cannot  be  said  to  be  an  inno- 
cent purchaser,   without  notice  of   respondent's   interest 
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in  the  property.     The  court  did  not  err  in  the  above  find- 
ing. 

It  i8  assigned  that  the  court  erred  in  finding  that  the 
deed  to  respondent  and  the  notice  of  lis  pendens  in  this 
action  were  duly  recorded  in  the  auditor's  office.  The  evi- 
dence shows  that  they  were  both  filed  for  record  in  the 
auditor's  office  of  King  county,  at  nine  o'clock  a.  m.,  Feb- 
ruary 23,  1901,  and  that  they  were  afterwards  spread 
upon  the  records.  While  the  lis  pendens  may  not  have 
been  spread  upon  the  records  at  the  time  it  was  filed,  yet 
"from  the  time  of  the  filing"  it  became  notice  of  respond- 
ent's claims  in  the  property,  under  the  terms  of  §  4887, 
Bal.  Coda  The  finding  is  only  specific  aB  to  the  date  of 
filing,  and  in  general  terms  states  that  the  instruments 
were  recorded.  The  lis  pendens  notice  is  the  material 
thing  here,  and  it  became  effective  from  the  time  of  filing 
under  the  statute.    There  was  no  error  in  the  finding. 

It  is  assigned  as  error  that  the  court  found  that  the 
deed  from  Brewer  to  Stanchfield  was  executed  some  time 
after  the  22d  and  on  or  before  the  27th  of  February,  1901, 
that  the  deed  was  neither  made  in  good  faith  nor  for  any 
consideration,  and  that  the  Stanchfields  had  constructive 
notice  of  respondent's  claim  by  reason  of  the  notice  of 
lis  pendens.  The  deed  from  Brewer  to  the  Stanchfields 
purports  to  have  been  executed  on  the  22d  of  February, 
and  the  lis  pendens  notice  was  filed  at  nine  o'clock  on  the 
morning  of  the  23d.  There  is  in  the  record  the  evidence 
of  an  expert  witness  to  the  effect  that  the  date  of  the  certi- 
ficate of  acknowledgment  has  been  changed  from  the  27tb 
to  the  22d  of  February;  that  the  date  of  the  deed  itself 
bears  some  evidence  of  a  similar  change,  although  not  so 
marked  as  in  the  case  of  the  other  date,  and  that  the  date 
of  the  cancellation  of  the  revenue  stamp  has  been  likewise 
changed.     The  appearance  of  the  instrument  itself,  which 
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is  before  us,  bears  evidence  to  support  the  conclusions  of 
the  expert  witness.  Mr.  Nunn,  however,  testifies  that  no 
change  was  made  in  the  date  of  the  deed,  and  that  the 
change  in  the  notary's  certificate  was  made  at  the  time  he 
drew  the  deed,  which  was  on  the  22d ;  that  it  was  first  writ- 
ten the  21st,  and  he  at  once  discovered  the  mistake,  and 
changed  the  figure  "I"  to  a  figure  "2."  The  date  of  its 
purported  execution  was  a  legal  holiday,  viz.,  Washing- 
ton's Birthday.  The  husband  of  Mrs.  Stanchfield,  the 
grantee,  testified  that  they  hastened  to  make  the  deed  on 
that  day  because  there  were  but  a  few  days  remaining  in 
which  the  taxes  could  be  paid  before  sale  The  deed  was, 
however,  not  filed  for  record  until  five  days  afterwards, — 
February  27th.  The  Stanchfields  did  not  pay  the  taxes, 
but  they  were  paid  by  respondent  One  witness  testified 
that  Mrs,  Stanchfield  told  him  that  the  deed  was  not  exe- 
cuted on  Washington's  birthday,  the  22d,  but  was  executed 
on  Monday.  This  statement  sho  denies.  Monday  was  the 
25th  of  the  month.  It  appears  from  the  evidence  that 
Nunn  and  the  Stanchfields  have  for  a  long  time  been 
personal  friends,  and  that  Mr.  Stanchfield  at  one  time 
occupied  desk  room  in  Nunn's  office;  that  Mr.  Nunn,  by 
the  purported  sale  to  them,  was  to  receive  a  net.  profit 
of  about  $500  on  what  had  actually  cost  him  but  $30  the 
day  before.  Nunn  and  the  Stanchfields  testified  that  the 
deed  was  executed  on  the  date  it  bore,  and  also  averred  the 
good  faith  of  the  transaction.  Mr.  Stanchfield,  however, 
stated  that  they  bought  the  property  on  the  personal  and 
verbal  guaranty  of  Nunn  that  he  would  defend  any  suits 
involving  the  title.  Mr.  Nichols,  the  notary  who  took  the 
acknowledgment  of  the  deed,  was  a  partner  of  Mr.  Nunn, 
and  Mr.  Brewer,  the  grantor  in  the  deed  was  an  occupant 
of  Mr.  Nunn's  office.  Neither  was  called  to  testify  con- 
cerning the  actual  date  of  the  execution  of  the  deed,  nor 
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was  their  absence  explained, — a  circumstance  that  weighs 
perha]w  as  much  against,  one  party  as  tlie  other.  KespoDtl- 
ent,  Uowtivor,  offers  the  excuse  that  their  relations  with 
Nunn  were  such  that  he  eould  not  advisedly  call  them. 

From  the  above  review  of  the  evidence  it  is  manifest 
that,  although  the,  evidence  was  very  conflicting,  yet 
there  was  testimony  upon  which  to  base  the  court's  finding 
that  the  deed  was  not  executed  on  the  22d  of  February, 
but  was  executed  after  that  date,  and  on  or  before  the  27th, 
r.nd  also  that  tho  deed  was  neither  made  in  good  fat'h  nor 
for  any  consideration.  It  is  true  respondent  had  for  a 
Jong  time  neglected  to  file  his  deed  for  record,  and  this 
court,  in  Wayward  v.  Thompson,  11  Wash.  706,  710  (40 
Pae.  370),  quoted  approvingly  from  Boggs  v.  Vomer,  6 
Watts  &  S.  460,  as  follows: 

'"As  every  presumption  is  in  favor  of  the  subsequent 
purchaser,  when  the  former  owner  is  guilty  of  neglect,  his 
title  cannot  be  postponed  except  by  evidence  which  taints 
his  conduct  with  fraud." 

There  vaa  evidence  l>earing  upon  fraudulent  conduct  in 
the  c;ise  at  Iwr,  which  tho  court  must  have  believed  to  sus- 
tain the  finding  it  made.  The  trial  court  had  these  wit- 
nesses lief  ore  him,  and  was  better  able  to  pass  upon  the 
weight  and  credibility  of  their  testimony  than  we  are 
able  to  do  from  what  appears  in  the  record.  That  court 
found  the  weight  of  the  testimony  to  be  against  the  appel- 
lants, and  the  record  is  not  such  as  leads  us  to  believe  we 
would  Ix*  justified  in  disturbing  its  finding. 

Wo  think  no  error  was  committed  by  the  refusal  of  the 
court  to  make  findings  requested  by  appellants,  when  the 
court's  view  of  the  testimony  is  considered.  The  essential 
and  material  facts  were  found  if  the  court  properly  inter- 
preted the  testimony,  and  for  tho  reasons  above  given  we 
are  unwilling  to  say  under  the  record  that  the  court  erron- 
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eously  weighed  ihe  testimony.  Appellants  Stanelifiold 
must,  therefore,  he  held  to  have  had  at  least  constructive 
notice  of  respondent's  claim  to  the  property  through  the 
lis  pendens  notice  at  the  time  the  deed  was  executed.  Ap- 
pellant Brewer,  not  being  the  real  party  in  interest  under 
the  deed  from  Miss  Houghton  to  him,  is  bound  by  the 
notice  to  .Mr.  Kunn  who  ia  the  party  in  interest. 

The  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Fcij  ekton,  Dcnbak,  Mount,  An- 
debs  and  White,  JJ.,  concur. 


[No.  4303.     Decided  September  IS,  1902.? 

Henry   Lawshe,  Appellant,   v.   Tacoma   Railway   and 
Power  Company,  Respondent. 

CARRIERS  —  EJECTION    OK    PASSENGEB  —  MISTAKE    OE    AGENT LIABIL- 


A  passenger  ejected  from  a  street  car  is  not  restricted  to  the 
recovery  of  ills  fare,  but  Is  entitled  to  an  action  for  substantial 
damages,  where  he  had  paid  his  fare  to  the  conductor  on  one 
line  and  asked  for  a  transfer  to  another  line  operated  by  the 
company,  but  was  given  the  wrong  transfer  check,  which  he  ac- 
cepted without  noticing  the  mistake  and  presented  to  the  con- 
ductor of  the  line  upon  which  he  sought  to  be  transferred,  but  was 
refused  the  right  to  ride  unless  he  again  paid  fare;  and  the  fact 
that  the  agent  called  upon  to  correct  the  mistake  was  other  than 
the  one  making  it  would  not  affect  the  question  of  liability, 
since  the  company  acted  through  agents  in  contracting  to  carry 
him.  and  the  act  of  one  conductor  was  in  effect  the  act  of  the 
other,  because  the  acts  of  both  were  the  acts  of  the  company. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Wiu.iAjt  H.  Snell,  Judge.     Reversed. 

Hudson  &  Unit,  for  appellant 

B.  S.  Grosscup  and  A.  G.  Avery,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Dumbab,  J. — Defendant,  as  a  common  carrier  of  passen- 
gers, operates  in  Taeoma  a  street  car  line  on  Pacific  avenue, 
and  issues  transfers  to  vario-UB  connecting  lines  also  oper- 
ated by  it.  Plaintiff  became  a  passenger  upon  the  Pacific 
avenue  line,  and  requested  a  transfer  to  the  I  street  line 
By  a  mistake  of  the  conductor,  instead  of  being  given  this 
transfer  he  was  given  a  transfer  to  another  line.  Not 
noticing  the  mistake,  plaintiff  presented  this  transfer  to 
the  conductor  of  the  I  street  car,  who  refused  to  accept  it 
and  demanded  fare.  Plaintiff  declined  to  pay  fare,  and 
was  put  off  the  car.  He  now  sues  for  damages  on  account 
of  the  ejection.  The  complaint,  which,  in  substance,  em- 
bodied the  statement  made  above,  was  demurred  to  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained,  judgment 
was  entered,  and  from  such  judgment  plaintiff  appeals. 

It  13  insisted  by  the  respondent  (defendant)  that  the 
carrier  of  passengers  has  a  right  to  make  reasonable  rules 
and  regulations  for  the  conduct  of  its  business,  and  that  it 
is  a  reasonable  regulation  to  require  a  passenger  to  procure 
and  exhibit  to  the  conductor  a  ticket  evidencing  his  right 
to  ride ;  that  he  must  make  hi3  contract  known  to  the  con- 
ductor, and  it  can  be  so  made  known  only  by  exhibiting  the 
proper  ticket;  that  if  he  fails  to  exhibit  the  proper  ticket, 
although  his  failure  is  due  to  a  mistake  of  an  employee  of 
the  company,  and  he  has  in  faet  contracted  for  passage, 
still  he  may  bo  ejected ;  and  that  his  only  remedy  is  to  sue 
for  the  recovery  of  his  fare.  On  this  subject  there  seems 
to  be  a  wide  divergence  of  opinion,  as  indicated  by  the  de- 
cisions. Respondent  asserts  that  there  is  not-  an  irrecon- 
cilable conflict,  of  authority  upon  this  subject ;  that  the  fun- 
damental rules  and  the  reasons  underlying  them  gnppwt 
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the  doctrine  that  the  appellant  cannot  recover  under  the 
circumstances  of  this  ease;  and  it  is  insisted  that  the  ap- 
pellant does  hot  cite  a  single  case  exactly  in  point  upon  its 
facts  with  the  case  at  bar.  An  examination  of  the  authori- 
ties satisfies  us  that  not  only  is  there  an  irreconcilable  con- 
flict in  the  authorities,  but  that  the  weight  of  authority  and 
the  better  reason  sustain  the  Appellant's  right  to  recover; 
that,  while  the  circumstances  of  the  cases  cited  by  appel- 
lant in  most,  instances  differ  slightly  from  the  circum- 
stances of  this  case,  the  principle  governing  is  identical. 
It  is  true  that  the  company  has  a  right  to  make  regulations 
governing  its  traffic ;  but  those  regulations  are  for  the  ben- 
efit of  the  company,  they  are  to  a  certain  extent  technical, 
and  are  understood  only  by  the  officers  of  the  company  and 
by  travelers  who  are  exceedingly  familiar  with  them. 

Xn  Hufford  v.  Grand  Rapids  £  I.  R.  R.  Co.,  64  Mich. 
631(31  K.W.544,  8  Am.  St.  Rep.  859),  which  it  is  claimed 
overruled  some  of  the  earlier  cases  holding  to  the  opposite 
doctrine,  and  which  we  think,  in  substance,  does  overrule 
them,  it  was  held  that  plaintiff  had  a  right  to  rely  upon  the 
agent's  statements,  and  that  the  ticket  so  delivered  by  him 
was  the  evidence  agreed  upon  by  the  parties  by  which  the 
defendant  should  thereafter  recognize  the  rights  of  the 
plaintiff  in  the  contract  thus  made  with  the  agent,  was  con- 
clusive upon  the  subject,  and  that  passengers  were  not 
required  to  know  the  rules  and  regulations  made  by  the 
directors  of  a  railroad  company  for  the  control  of  the 
action  of  its  agents  and  the  management  of  its  affairs.  In 
passing  upon  the  question,  tho  court  said : 

"There  seems  to  be  no  question  but  that  the  plaintiff 
purchased  his  ticket  of  an  agent  of  the  company,  who  had 
the  right  to  sell  the  same  and  receive  the  plaintiff'.-:  money 
therefor;  that  the  ticket  covered  the  distance  between  the 
two  stations,  and  was  purchased  by  the  plaintiff  in  perfect 
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good  faith ;  that  the  ticket  was  genuine,  and  was  issued  bv 
the  company,  and  one  which  its  agents  had  the  right  to 
sell  to  passengers.  The  plaintiff  had  a  right  to  rely  upon 
the  statements  of  the  agent  that  it  was  good,  and  entitled 
him  to  a  ride  between  the  two  stations.  It  was  a  contract 
for  a  ride  beween  the  two  stations,  that  the  defendant's 
agent  had  a  right  to  make,  and  did  make,  with  the  plaint- 
iff. The  ticket  given  by  the  agent  to  the  plaintiff  was  tie 
evidence  agreed  upon  by  the  parties,  by  which  the  defend- 
ant should  thereafter  recognize  ihc  rights  of  plaintiff  in 
his  contract;  and  neither  the  company,  nor  any  at  its 
agents,  could  thereafter  be  permitted  to  say  the  ticket  was 
not  inch  evidence,  and  conclusive  upon  the  subject.  Pas- 
sengers are  not  interested  in  the  internal  affairs  of  the 
companies  whose  coaches  they  ride  in,  nor  are  they  re 
quired  to  know  the  rules  and  regulations  made  by  the  di- 
rectors of  the  company  for  the  control  of  the  action  of  its 
agents  and  the  management  of  its  affairs." 

In  this  case  the  ticket,  was  represented  by  the  conductor 
to  carry  the  passenger  to  a  certain  place,  but  was  not  in 
fact  a  ticket  which  would  entitle  a  passenger  to  ride  to 
such  place.  In  further  speaking  of  the  right  of  the  plaint- 
iff to  rely  upon  the  representations  of  the  conductor,  the 
court  said: 

"All  sorts  of  people  travel  upon  the  cars;  and  the  regu- 
lations and  management  of  the  company's  business  and 
trains  which  would  not  protect  the  educated  and  unedu- 
cated, the  wise  and  the  ignorant,  alike,  would  be  unreason- 
able indeed." 

In  Shane  v.  Southern  California  Ry.  Co.,  Ill  Cal.  663 
(44  l'ac.  320,  32  L.  H.  A.  193),  it  was  held  that,  for  the 
purpose  of  a  right,  of  action  for  the  tort  of  a  railroad 
company,  it  is  not  material  that  different  acts  of  tort  were 
committed  by  different  agents  of  the  railroad  compaflji 
and  the  liability  of  the  railroad  company  is  the  same 
where  one  conductor  took  up  the  ticket  of  the  t 
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and  required  a  change  of  ears,  without  giving  to  the  pas- 
senger any  evidence  of  the  right  of  passage,  and  the  con- 
ductor upon  the  other  train  excluded  the  passenger  for  fail- 
ure to  exhibit  such  evidence,  as  if  both  acts  had  been  done 
by  one  conductor.  The  circumstances  of  the  case  were 
exactly  parallel  with  the  circumstances  of  the  ease  at  bar, 
excepting  that  in  the  former  instance  the  passenger  had 
no  evidence  of  the  contract,  while  in  the  case  at  bar  the 
evidence  was  defective. 

A  case  exactly  in  point  is  O'Rovrke  v.  Citizens'  SI.  By. 
(Jo.,  103  Tenn.  124  (52  S.  W.  872,  40  L.  E.  A.  <514,  76 
Am.  St.  Rep.  639),  where  it  was  held  that  a  passenger 
who  was  ejected  from  a  street  car  to  which  he  had  trans- 
ferred from  another  car,  because  his  transfer  checks  were 
improperly  punched  by  the  conductor  of  the  first  car,  can 
recover  therefor,  where,  on  the  refusal  of  the  second  con- 
ductor to  urcept  the  transfer  checks,  and  before  he  was 
ejected,  he  made  a  statement  to  the  conductor  showing  that 
the  fault  in  the  tickets  was  due  to  the  negligence  of  the  first 
conductor.  In  this  case  the  authorities  are  collated  on 
both  sides  of  the  proposition,  a  great  majority  being  cited 
in  favor  of  sustaining  the  right  of  recovery;  and  the 
court,  in  the  course  of  its  remarks,  very  pertinently  said: 

"We  concur  in  the  latter  view,  and  hold  that  a  person 
who  makes  a  valid  contract  is  entillod  to  pa-wage  according 
lo  its  terms,  though  the  face  of  the  ticket  furnished  him 
may  not  in  any  true  sense  express  the  contract.  It  is  the 
contract  and  not  the  ticket  that  gives  the  right  to  trans- 
portation. The  ticket  is  but  an  evidence  of  the  contract, 
made  out  and  furnished  by  the  carrier;  and  if  it  fail  to 
disclose  the  true  contract,  the  fault  is  with  the  carrier,  and 
it  is  responsible  for  the  natural  consequences  of  the  var- 

To  the  same  effect  are  Gulf,  C.  £  S.  F.  By.  Co.  v. 
Rather,  3  Tex.  Civ.  App.  72  (21  S.  W.  951)  ;  Gulf,  C.  & 
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S.  F.  Ry.  Co.,  v.  Copeland,  17  Tex.  Civ.  App.  55  (42  S. 
W.  239). 

But,  outside  of  all  authority,  it  seems  to  ua  that  in  ac- 
cordance with  the  general  principles  of  law  the  appellant 
should  recover.  It  is  too  plain  for  argument  that  only  the 
right  to  sue  for  the  recovery  of  the  fare  or  a  portion  of  the 
fare  received  by  the  company  will  be  totally  inadequate, 
and,  through  the  plain,  e-very-day  law  governing  agencj, 
the  company  is  responsible  for  the  acts  of  its  agent  and  for 
his  mistakes.  This  mistake  it  was  the  duty  of  the  company 
to  correct.  It  must  necessarily  correct  it-  through  its 
agents.  It  makes  no  difference,  in  reason,  that  the  agent 
who  was  called  upon  to  correct  the  mistake  was  another 
and  different  agent  from  the  one  who  made  the  mistake. 
They  were  both  agents  of  the  company,  and  the  act  of  the 
first  conductor  was  in  effect  the  act  of  the  second  conductor, 
because  the  acts  of  both  were  the  acts  of  the  company,  the 
company  having,  for  its  own  convenience,  intrusted  its 
business  to  two  agents  instead  of  one.  The  contract  was 
made  when  the  passenger  paid  the  fare,  and  it  was  a  con- 
tract not  with  any  particular  agent  of  the  company,  but 
with  the  company  through  its  agents.  The  first  conductor, 
who  made  the  mistake,  was  not  die  agent  of  the  passenger, 
but  was  the  agent  of  the  company,  and  his  mistake  was 
therefore  the  mistake  of  the  company.  If  any  other  rule 
prevailed,  the  result  would  be  that  the  company  would  be 
allowed  to  deprive  the  passenger  of  part  of  the  benefit  of 
his  contract  on  account  of  the  mistake  made  by  the  com 
pany  and  for  which  he  was  in  no  wise  to  blame,  for  he  had 
a  right  to  assume  that,  the  conductor  furnished  him  with 
the  transportation  for  which  he  asked  and  for  which  he 
paid ;  it  being  absolutely  impracticable  for  passengers  to 
make  technical  examination  of  the  transfer  slips  which 
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they  receive.  And  he  ought  to  have  redress  for  the  com- 
pany's violation  of  the  obligation  which  it  assumed. 

The  cause  will  be  reversed,  with  instructions  to  the 
lower  court  to  overrule  tho  demurrer  to  the  complaint. 

ReaviSj  C.  J.,  and  Andees,  Hadley  and  White,  JJ., 


[No.  4213.    Decided  September  IE,  1902.] 
NORTIIWESTEBN    AND    PaOIFIC     HYPOTHEEK     BiNK,    Re- 
spondent, v.  William  M.  Ridpath,  as  Administrator; 
Appellant. 


When  a  defendant  flies  a  cross-complaint  and  seeks  affirmative 
relief,  it  is  In  the  nature  of  an  original  action,  and  an  attack  on  a 
Judgment  made  In  such  cross-complaint  is  a  direct,  not  a  collat- 
eral, attack. 

sum  moss affidavit  07  sebvice  —  overcoming  presumption  fbom 

bhebqt's  beturn. 

The  sheriff  in  his  return  to  a  summons  set  forth  that  de- 
fendant could  not  be  found  In  the  county  and  that  to  the  best 
of  his  information  he  resided  In  New  York  city;  an  alios  sum- 
mons was  Issued  and  served  by  a  private  Individual,  who  made 
affidavit  that  he  served  said  defendant  at  the  bouse  of  his  usual 
abode  In  Spokane  by  leaving  with  his  wife,  then  residing  there, 
a  copy  of  the  summons  and  complaint.  Held,  that  due  service 
on  defendant  was  shown,  since  the  sheriffs  return  of  non- 
residence  was  not  conclusive,  but  only  presumptive  evidence.  In- 
asmuch as  the  statute  does  not  require  such  return  to  set  forth 
the  defendant's  residence,  and  any  presumption  arising  from 
ouch  return  was  overcome  by  the  affidavit  of  personal  service. 

SAME SUFFICIENCY    OF    SEBVICE PRESUMPTION'S. 

Where  an  affidavit  of  service  of  summons  by  a  private  Indi- 
vidual merely  recited  conclusions  of  affiant  as  to  such  service, 
Instead  of  setting  forth  necessary  facts,  It  was  sufficient  to 
raise  a  presumption  of  proper  service,  -and  where  such  proof 
was  not  attacked  In  tbe  original  proceeding,  but  the  court  found 
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that  personal  service  bad  been  made,  a  court  of  equity  will  sus- 
tain the  Judgment  In  a  subsequent  attack  made  on  account  of 
such  irregularity.  * 

SAME BETUBN    OF    SERVICE — t'BUAt    ABODK. 

The  return  of  service  of  a  summons  showing  that  it  was  left 
at  the  house  of  defendant's  "usual  abode  in  the  city  of  Spokane" 
does  not  import  thst  defendant  had  another  residence  elsewhere. 

The  return  of  service  of  process,  either  by  a  sheriff  or  by  a 
disinterested  person  authorized  by  law  to  make  It,  Is  prima  facie 
evidence  of  the  facts  recited  therein,  and  a  court  of  equity  should 
not  set  aside  a  judgment  on  the  ground  of  lack  of  service  except 
upon  clear,  satisfactory  and  convincing  proof. 

In  an  action  to  set  aside  a  Judgment  for  lack  of  service,  the 
fact  that  a  defendant  made  statements  on  leaving  the  state  to 
intimate  friends  or  to  his  wife  that  he  expected  to  locate  else- 
where and  not  return  would  not  be  sufficient  to  establish  that  be 
had  changed  his  residence,  when  his  wife  and  family  continued 
to  reside  In  his  usual  place  of  residence,  and  he  had  been  absent 
but  a  short  time,  engaged  on  a  pleasure  trip,  and  bad  not  taken 
up  any  definite  abode,  at  the  date  service  was  made  by  leaving  a 
copy  of  the  summons  and  complaint  for  him  with  his  wife  at  their 
usual  place  of  abode. 

An  abode  once  acquired  is  presumed  to  continue  until  it  is 
shown  to  have  been  changed  by  acquiring  another  permanent 
abode,  and  the  burden  of  proof  rests  upon  the  person  asserting 
the  change. 

In  the  case  of  a  married  man,  the  house  of  his  usual  abode  Is 
the  house  wherein  his  wife  lind  family  reside. 

Appeal  from  Superior  Court,  Spokane  County. — II™. 
George  W.  "Bki.t,  Judge.     Affirmed.  ■ 

Jud.iort.  if1  (lerniiliiij,  for  appellant. 

PoM.  Areri/  if'  Ififjfjms,  for  respondent. 
The  opinion  of  the  court  was  delivered  by 

White,  .T. — This  action  was  brought  for  the  pnl"* 
of  quieting  title  to  certain  property,  being  some  two  to* 
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dred  and  fifty  lots  in  Cannon's  Addition  in  the  city  of  Spo- 
kane. There  was  service  of  process  upon  each  of  the  defend- 
ants, and  default  duly  entered  against  each  of  them  except 
William  M.  Ridpath,  as  administrator  de  bonis  non-  with 
the  wills  annexed  of  the  community  estate  of  Anthony  M. 
Cannon  and  Jennie  F.  Cannon,  deceased.  Mr.  Ridpath, 
as  administrator  of  the  community  estate,  filed  an  answer 
herein,  and  he  alone,  and  in  that  capacity  alone,  appeals 
from  the  decree  in  favor  of  the  plaintiff.  He  did  not  an- 
swer or  appeal  as  administrator  of  the  estate  of  A.  M. 
Cannon,  nor  as  administrator  of  the  estate  of  Jennie  F. 
Cannon,  nor  are  any  of  the  other  defendants  appellants 
herein.  The  complaint  contains  the  usual  allegations  in  an 
action  of  this  character.  The  answer  of  Ridpath,  as  ad- 
ministrator of  the  community  estate  of  both  Cannons,  al- 
leges by  way  of  cross-complaint,  in  brief,  that  plaintiff's 
title  is  based  on  decrees  of  foreclosure  of  three  several 
mortgages  given  to  the  plaintiff  by  A.  M.  and  Jennie  F. 
Cannon,  his  wife;  that  these  actions  were  commenced  after 
the  death  of  Jennie  F.  Cannon,  but  before  the  death  of  A. 
M.  Cannon ;  that  in  those  actions  H.  E.  Houghton,  as 
executor  of  the  last  will  and  testament  of  the  said  Jennie 
F.  Cannon,  and  A.  M.  Cannon  and  others,  were  named  as 
parties  defendant;  that  at  the  time  of  the  commencement 
of  said  action  A.  M.  Cannon  was  residing  in  the  city  of 
New  York,  and  that  he  continuously  lived  and  resided  in 
said  city  from  on  or  about.  January  10,  18D5,  until  April 
U,  1895,  when  ho  died  there,  and  that  neither  personal 
service  of  summons  nor  service  by  publication  was  made 
upon  him,  and  he  did  not  appear  in  said  actions ;  that 
plaintiff  knew  at  the  time  of  entering  decrees  of  foreclos- 
ure therein  that  A,  M,  Cannon  had  changed  his  place  of 
residence  from  the  county  and  city  of  Spokane  to  the  city 
of  New  York,  and  that  no  summons  or  process  of  any 
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kind  had  ever  been  served  upon  him;  that,  notwithstand- 
ing such  knowledge,  it  prepared  the  decrees,  and  had  it 
recited  and  stated  therein  that  Cannon  was  personally 
served  with  process  in  Spokane  county,  and  caused 
execution  to  be  issued,  and  the  sheriff  to  sell  the  said 
property  thereunder,  and  give  plaintiff  sheriff's  deeds 
therefor,  it  being  the  accepted  bidder  upon  the  sales;  that 
the  defendant  was  misled  and  deceived  by  the  recitals  in 
the  decrees,  and  did  not  know  of  the  failure  to  serve 
process  upon  Cannon  until  the  commencement  of  this 
action;  that  Jennie  .F.  Cannon  died  September  8,  189;f; 
that  her  will  was  probated  October  10,  1893,  and  that  H. 

E.  Houghton  and  J.  W.  Binkley  were  the  executors  named 
in  said  will,  and  duly  qualified  as  such ;  that  on  February 
23,  1894,  Binkley  resigned  as  executor,  and  his  resigna- 
tion was  accepted  by  the  court,  and  Houghton  continued 
to  act  as  such  executor  until  September  29,  1897,  when 
he  died;  that  A.  M.  Cannon  died  April  6,  1895,  and  on 
ilay  24,  1895,  his  will  was  admitted  to  probate  in  Spokane 
county,  and  H.  E.  Houghton  was  duly  appointed  executor 
thereof,  qualified,  and  continued  so  to  act  until  his  death; 
that  thereupon  Kidpath  was  appointed  administrator,  etc, 
that  the  three  several  foreclosure  actions  were  commenced 
in  January,  1895,  and  decrees  entered  therein  in  March, 
1895 ;  that  there  are  claims  against  said  community  estate 
unpaid,  and  there  is  not  sufficient  personal  property  to  pay 
the  same.  The  prayer  of  the  answer  is  that  the  judg- 
ments and  sheriff's  deeds  aforesaid  be  canceled  and  set 
aside  It  is  not  specifically  alleged  in  said  answer  what 
right,  title,  or  interest  Kidpath,  as  administrator  of  the 
community  estate,  claims  to  have  in  the  property  in  ques- 
tion.    The  reply  of  plaintiff  admits  the  death  of  Jennie 

F.  Cannon,  the  probating  of  her  will,  the  appointment 
and  qualifications  of  the  executors  therein,  the  resignation 
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of  Binkley  as  executor,  the  continuance  of  Houghton  aa 
executor,  Mb  death,  the  appointment  of  Ridpath  aa  ad- 
ministrator, the  death  of  A.  M.  Cannon,  the  probating  of 
his  will,  the  appointment  and  qualification  of  Houghton 
aa  executor,  the  foreclosure  of  the  three  several  mortgagee 
above  mentioned,  and  the  execution  of  sheriff's  deeds  to  it; 
and  denies  each  and  every  other  allegation  in  the  answer 
and  cross-complaint  contained.  The  reply  further  states 
that,  at  the  time  of  the  commencement  of  said  actions,  H. 
E.  Houghton  was  the  duly  appointed,  qualified,  and  act- 
ing executor  of  the  estate  of  Jennie  F.  Cannon,  and,  with 
the  knowledge,  consent,  and  approval  of  said  A.  if.  Can- 
non, waa  administering  upon  the  community  estate  of  both 
ihe  Cannons,  and  continued  to  so  administer  from  the  time 
of  his  appointment  until  his  death,  and  that  said  Hough- 
ton, in  his  official  capacity,  and  said  Cannon,  and  each  and 
every  other  defendant  in  each  of  said  foreclosure  actions, 
were  duly  served  with  summons  and  complaint  in  Janu- 
ary, 1895,  and  judgment  was  duly  and  properly  rendered 
against  each  and  all  of  them  in  each  of  said  actions  in 
March,  1895 ;  that  the  indebtedness  sued  upon  was  the 
community  indebtedness  of  both  of  said  Cannons,  and  at 
the  time  of  the  commencement  of  said  actions,  and  at  the 
time  of  taking  judgments  therein,  and  at  all  times  referred 
to,  said  Houghton  waa  in  the  confidence  of  said  Cannon, 
knew  all  of  the  facts  concerning  his  residence  and  abiding 
place  and  the  method  of  serving  process  in  said  actions,  the 
taking  of  judgments,  sale  of  the  property,  and  the  various 
Bteps  taken  by  the  plaintiff  thereafter  concerning  the  same ; 
that  the  plaintiff  used  every  effort  and  the  utmost  good 
faith  in  serving  the  summons  and  complaint  in  each  of 
said  actions  on  A.  II.  Cannon,  and  has  been  guilty  of  no 
fraud,  concealment,  or  misrepresentation  concerning  the 
same;   that  the  plaintiff  purchased   all  of  the  property 


692         NORTHWESTERN  &  P.  H.  BANK  v.  RIDPATH. 

Opinion  of  the  Court— White,  J.  [28  Wfflh. 

named  in  each  of  said  mortgages  under  said  decrees,  for 
the  full  amount  of  said  judgments  and  mortgages,  in  good 
faith,  and  in  the  belief  that  it  was  acquiring  perfect,  com- 
plete, and  absolute  title  to  all  of  said  property,  and  can- 
celed and  released  of  record  all  of  said  judgments  in  like 
good  faith  and  upon  such  consideration,  and  immediately 
took  possession  thereof,  and  since  said  time  has  expended 
large  sumB  of  money  in  improvements  thereof  and  therefor, 
and  in  the  payment  of  taxes  thereon,  and  in  the  construc- 
tion of  a  street  railroad  thereto  for  the  purpose  of  making 
said  property  accessible  and  making  said  lots  salable,  and 
has  sold  a  large  number  of  said  lots,  giving  warranty  deeds 
therefor,  and  the  purchasers  thereof  have  built  residences 
and  homes  and  made  valuable  and  lasting  improvements 
thereon, — all  of  which  has  been  done  in  perfect  good  faith 
on  the  part  of  the  plaintiff  and  its  grantees,  and  without 
objection,  disapproval,  or  notice  of  any  claim  whatsoever 
from  or  by  any  of  the  various  executors  or  administrators 
of  the  Cannons'  estates,  or  any  of  the  heirs  thereof,  or 
devisees  or  legatees;  that  in  this  action  all  of  the  heirs, 
devisees,  and  legatees  of  said  estates  have  been  made  par- 
ties defendant,   and  summons  and  complaint  have  been 
duly  served  upon  them,  and  none  of  thein  have  appeared 
in  any  manner,  although  time  therefor  has  fully  expired, 
and  claim  of  default  has  been  entered  against  each  and 
every  of  them.     The  mortgages  referred  to  are  as  fol- 
lows:    One  dated  Xovemher  24,  1891,  from  A.  JL  Can- 
non  and  Jennie  F.   Cannon,  his  wife,   to  tha  plaintiff, 
amount.  $50,000,  mortgaging  a  part  of  the  property  de- 
scribed in  the  complaint;  one  dated  April  29,  1893,  from 
A.  ir.  Cannon  and  Jennie  F.  Cannon,  his  wife,  to  'he 
plaintiff,  suiioimt  $30,000,  mortgaging  another  part  of  the 
property  described  in  the  complaint;  one  dated  May  37. 
l«i)l,  from  William  C.  Stainsby  and  Ralph  L.  Clarke  and 
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wife  to  the  plaintiff,  amount  $50,000,  mortgaging  the  re- 
mainder of  the  property  described  in  the  complaint. 
Stainsby  and  Clarke  deeded  the  property  described  in  the 
mortgage  to  A.  M.  Cannon  May  27,  1891,  and  Cannon 
therein  assumed  the  said-  mortgage.  The  plaintiff  com- 
menced three  several  actions  to  foreclose  these  mortgagee 
in  January,  1895.  It  is  admitted  by  the  defendant  that 
the  plaintiff  loaned  the  amount  of  money  mentioned  in 
these  mortgages,  and  that  said  mortgages  were  valid.  Sum- 
mons and  complaint  were  served  on  Honghton  and  Can- 
non in  these  three  several  cases  as  follows:  In  one  case 
on  January  10,  1895,  in  one  case  on  January  12,  1895,  in 
the  other,  on  January  23,  1895.  The  decrees  in  these  sev- 
eral cases  were  all  signed  and  filed  on  different  days  in 
the  month  of  March,  1895.  Executions  were  issued 
thereon,  placed  in  the  hands  of  the  sheriff,  notice  given  as 
required  by  law,  and  sales  made  thereunder  by  the  sheriff 
to  the  plaintiff  for  the  full  amount  of  the  mortgage  and 
judgment  in  each  case,  and  the  judgments  satisfied  of  rec- 
ord. Said  sales  took  place  in  May,  1895,  and  were  there- 
after, and  in  June,  1895,  duly  confirmed  by  order  of  the 
court,  and  thereafter,  and  in  June,  1896,  sheriff's  deeds 
in  eaeh  case  were  given  to  the  plaintiff,  no  redemption 
having  been  made.  The  plaintiff  took  possession  of  all  of 
the  property  in  question  immediately  upon  said  sales  be- 
ing made  in  May,  1895,  and  has  remained  in  possession 
thereof  ever  since,  and  lias  paid  the  general  taxes  assessed 
against  the  same  for  the  year  1893  and  each  subsequent 
year,  amounting  all  told  to  the  sum  of  $25,801.80;  ha8 
paid  special  improvement  taxes  for  grading  streets  and 
side-walking  during  these  years  various  sums  amounting 
to  $8,231.56;  has  paid  for  extending  city  water  mains 
into  the  property  in  question  the  sum  of  $6,393.73;  has 
completed  and  paid  for  a  street  railroad  running  from  the 
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center  of  the  city  into  the  heart  of  the  property  in  question, 
bo  as  to  make  the  lots  therein  valuable,  the  sum  of  $31,- 
033.25 ;  has  sold  a  part  of  the  property  to  various  indi- 
viduals, who  have  built  residences  and  homes  thereon,  and 
expended  in  such  improvements  the  sum  of  $86,600.  All 
of  the  parties  having  the  remotest  interest  in  said  properly 
as  heirs,  devisees,  or  otherwise  were  made  parties  defend- 
ant and  served  with  process  in  each  of  said  foreclosure 
actions.  All  of  the  parties  who  would  now  have  any  inter- 
est in  and  to  said  property  as  heirs,  devisees,  or  otherwise, 
if  these  mortgages  had  not  been  foreclosed,  were  made  par- 
ties defendant  in  thi3  action,  each  and  all  of  them  were 
served  with  summons  and  complaint  therein,  each  and  all 
of  them  are  in  default  and  judgment  has  been  entered 
against  them,  and  none  of  them  have  appealed  from  said 
judgment,  except  Hidpath,  who  did  so  solely  in  the  capac- 
ity of  administrator  of  the  community  estate.  Ridpath 
does  not  allege  or  attempt  to  prove  that  the  three  several 
decrees  were  not  in  fact  correct  in  every  particular,  or  that, 
if  they  were  set  aside,  he  would  have  any  defense  what- 
soever to  the  claims ;  nor  does  he  allege  or  attempt  to  prove 
that  he  has  ever  offered  to  pay  the  mortgage  indebtedness, 
or  any  part  thereof,  or  has  ever  offered  to  redeem,  nor 
does  he  in  hia  cross-complaint  offer  to  do  an}-  of  these 
things,  or  offer  anything  else  of  an  equitable  character. 
On  the  other  hand,  the  evidence  shows  facts  that,  as  a  mat- 
ter of  law,  as  held  by  this  court,  would  make  the  mortgages 
barred  by  the  statute  of  limitations  if  the  sheriff's  deeds 
and  decrees  of  foreclosure  were  set  aside.  The  evidence 
also  shows  the  utmost  fairness  and  good  faith  on  the  part 
of  the  plaintiff  at  all  times  in  this  matter,  and  there  is  w 
fact  save  the  testimony  of  Eleanor  B.  Cannon  from  which 
any  other  inference  can  be  drawn.  The  court  below,  in 
its  findings  of  fact,  found  that  the  property  in  question, 
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at  the  time  of  the  death  of  Jennie  F.  Cannon,  was  the 
community  property  of  hoth  Cannons,  subject  to  the  three 
several  mortgages  given  to  and  held  by  the  plaintiff;  that 
due  service  of  summons  and  complaint  in  the  foreclosure 
action  was  made  in  the  manner  provided  by  law  upon  each 
and  every  one  of  the  defendants  therein,  and  decrees  of  fore- 
closure were  rendered  in  each  of  said  actions,  and  filed  in 
March,  1895,  in  the  usual  form,  and  also  the  other  facts 
concerning  the  foreclosure  actions  set  up  in  the  reply ;  that 
at  the  time  of  the  commencement  of  said  action,  said 
Houghton  was  in  possession  of  all  the  community  property 
of  said  Cannon,  including  the  property  in  question  in  this 
action,  and  was  managing,  controlling,  and  administering 
in  all  respects  upon  the  same,  with  the  knowledge,  consent, 
and  approval  of  said  A.  M.  Cannon,  and  under  orders  of 
the  superior  court  of  Spokane  county,  and  had  legal  title 
in  his  said  official  capacity  to  the  property  in  question; 
that  it  was  not  contended  by  the  defendant  Ridpath  upon 
the  trial  that  the  plaintiff's  mortgages  were  not,  in  fact, 
valid  liens  upon  the  property  therein  described  for  the 
amount  of  indebtedness  set  forth  in  the  complaint  and  de- 
crees of  foreclosure,  nor  that  he  or  Cannon  or  any  one  else 
had  any  defense  to  the  three  foreclosure  actions ;  that  the 
only  contention  made  by  Ridpath  in  this  case  is  that  A.  M. 
Cannon  was  not  served  with  summons  and  complaint  in 
fact,  as  recited  in  said  decrees  of  foreclosure;  that  plaintiff 
knew  at  the  time  of  taking  said  decrees  that  such  service 
was  not  made,  but  that  the  proof  in  this  case  establishes 
that  such  service  was  in  fact  made  upon  A.  M.  Cannon, 
and  that  the  plaintiff  used  every  effort  and  the  utmost  good 
faith  in  the  matter,  and  has  been  guilty  of  no  fraud,  con- 
cealment, or  misrepresentation  whatsoever;  that  the  plaint- 
iff purchased  all  of  the  property  upon  the  sales  for  the  full 
amount  of  said  judgments  in  good  faith,  canceled  and  re- 
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leased  of  record  said  judgments,  took  possession  of  said 
property,  and  has  expended  large  sums  of  money  in  valu- 
able improvements  thereon  and  therefor,  and  in  the  pay- 
ment of  taxes  thereon,  and  for  the  construction  of  a  street 
railroad  thereon  for  the  purpose  of  making  said  property 
valuable  and  accessible,  to  the  amount  of  $02,360,  has  sold 
to  third  parties  seventy-eight  of  said  lots,  giving  warranty 
deeds  therefor,  and  the  said  purchasers  have  built  resi- 
dences and  homes  thereon,  of  the  value  of  $86,000 ;  that 
all  of  the  same  has  been  done  during  the  period  of  five 
years  before  the  commencement  of  this  action,  in  abso- 
lute good  faith  on  the  part  of  the  plaintiff,  without  objec- 
tion, disapproval,  or  notice  of  any  claim  whatsoever  from 
any  of  the  various  executors  and  administrators  aforesaid, 
or  any  of  the  heirs,  devisees,  or  legatees  of  either  of  the 
Cannons;  that  in  this  action  all  of  the  devisees,  legatee?, 
and  heirs  of  the  estate  of  both  Cannons  have  been  made  par- 
ties defendant,  and  summons  and  complaint  have  been  duly 
served  upon  them,  and  none  of  them  have  appeared  in 
any  manner,  or  objected  to  the  plaintiff  obtaining  the  de- 
cree asked  for  herein;  that  the  defendant  Ridpath  has 
not  offered  in  this  case,  or  before  the  commencement 
thereof,  to  pay  the  indebtedness  referred  to  in  said  three 
mortgages,  or  any  part  thereof,  or  made  any  other  offer 
tending  towards  the  liquidation  thereof,  and  that  no  pay- 
ments have  been  made  thereon  by  said  Cannons,  or  any 
of  the  said  administrators  and  executors,  since  the  death 
of  Jennie  F.  Cannon,  in  September,  1893 ;  that  the  plaint- 
iff is  the  owner  in  fee  simple  absolute  of  all  of  the  prop- 
erty described  in  the  complaint,  and  none  of  the  defend- 
ants have  any  estate,  right,  title,  or  interest  whatsoever, 
either  at  law  or  in  equity,  to  any  part  thereof. 

A  cross-complaint  is  in  the  nature  of  an  original  action. 
Powell  v.  Nolan-,  27  Wash.  318  (67  Pac.  713  V    When  the 
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defendant  files  a  cross-complaint,  and  seeks  affirmative  re- 
lief, he  becomes  the  plaintiff,  and  the  plaintiff  in  the  orig- 
inal action  becomes  defendant  in  the  cross-complaint. 
Pomeroy,  Remedies  &  Remedial  Rights,  §  808.  Under 
the  authority  of  Christofferson.  v.  Pfennig,  16  Wash.  491 
(48  Pae.  264),  and  Krutz  v.  Isaacs,  25  Wash.  566  (66 
Pac  141),  we  think  the  cross-complaint  is  a  direct  attack 
upon  the  judgment.  We  assume  that  A.  M.  Cannon  was  a 
necessary  party  defendant  in  the  foreclosure  action,  and 
further  we  assume  that  the  defendant  Ridpath  has  an  inter- 
est, legal  or  equitable,  in  the  subject  matter  of  this  con- 
troversy, as  he  was  made  a  party  defendant  by  the  respond- 
ent on  the  theory  that  he  had  an  interest.  The  evidence, 
however,  does  not  convince  us  that  the  finding  of  the  court 
in  the  foreclosure  cases  and  in  this  case  that  Cannon  was 
in  fact  duly  served  with  process  in  the  foreclosure  cases 
was  wrong.  We  think  there  was  proof  of  service  in  each 
of  the  foreclosure  proceedings.  The  three  suits  were  num- 
bered as  follows,  9,001,  9,012,  and  9,046,  and  we  shall 
refer  to  them  hereafter  by  such  numbers,  instead  of  by 
their  titles.  There  are  a  number  of  persons  and  corpora- 
tions named  in  each  action  as  defendants,  including  A.  M. 
Cannon.  In  9,001  the  affidavit  of  service,  omitting  title 
and  the  names  and  service  on  the  defendants  other  than 
A.  M.  Cannon,  is  as  follows : 

"State  of  Washington,  County  of  Spokane,  ss. 

O.  R.  McDonald,  being  duly  sworn,  deposes  ami  says, 
that  he  served  the  annexed  summons  and  complaint  in  the 
above  entitled  action  on  the  defendants  ...  A.  M. 
Cannon  ...  at.  the  city  of  S|>okanc  in  Spokane 
county,  state  of  Washington,  on  the  10th  of  January, 
1895.  .  .  .  That  he  effected  such  service  on  the 
defendant  A.  M.  Cannon  at  the  house  of  his  usual  aliode 
in  the  city  of  Spokane  aforesaid  and  on  the  day  above 
stated,  by  then  and  there  delivering  to  and  leaving  with 
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one  Eleanor  B.  Cannon,  the  wife  of  said  A.  M.  Cannon, 
she  being  a  person  of  suitable  age  and  discretion,  then  resi- 
dent in  said  house,  a  copy  of  said  summons  and  a  copy  of 
said  complaint.  .  .  .  That  all  of  the  copies  above 
referred  to  were  duly  certified  by  Binkley  &  Taylor,  attor- 
neys for  the  plaintiff  in  the  above  entitled  action,  to  be 
true  and  correct  copies  of  the  original  summons  and  com- 
plaint,'respectively,  in  said  action.  And  deponent  further 
Bays  that  at  the  time  of  making  such  service  as  aforesaid, 
he  was  over  the  age  of  twenty-one  years,  and  was  not  at 
such  time  and  is  not  now  a  p>arry  to  said  action,  and  that 
he  is  now  and  was,  at  the  time  of  making  such  service,  com- 
petent to  be  a  witness  in  said  action. 

O.  R.  HcDoxald. 

Subscribed  and  sworn  to  before  me  this  17th  of  Janu- 
ary, 1895.  J.  W.  Wheatlky, 
Notary  Public  Residing  at  Spokane,  Wash." 

The  affidavit  of  service  of  O.  R.  McDonald  in  9,012  is 
substantially  the  samo  as  that  in  9,001,  except  the  service 
was  on  the  12th  of  January,  1895.  The  affidavit  of  service 
of  O.  R,  McDonald  in  9,046  is  substantially  the  same  as  in 
9,001  and  9,012,  except  the  service  was  on  the  23d  of 
January,  1895,  and  except  the  manner  of  such  service  on 
A.  M.  Cannon  is  alleged  as  follows : 

"That  he  effected  such  service  on  the  defendant  Jolra  R 
Allen  at  the  house  of  his  usual  abode  in  the  city  of  Spokane 
aforesaid,  and  on  the  dny  aforesaid,  by  then  and  there 
delivering  to  and  leaving  with  one  Katherine  Allen,  the 
wife  of  said  John  R.  Allen,  she  being  a  person  of  suitable 
age  and  discretion  then  resident  in  said  house  a  copy  of 
said  summons  and  a  copy  of  said  complaint,  said  copies 
being  certified  by  Binkley  &  Taylor  aforesaid  to  he  such 
copies. 

"That  ho  effected  such  service  on  the  defendant  A.  M. 
Cannon  at  the  house  of  his  usual  abode  in  the  city  of  Spo- 
kane aforesaid,  and  on  the  day  aforesaid,  by  then  and  there 
delivering  to  and  leaving  with  one  Eleanor  B.  Cannon,  the 
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wife  of  said  A.  M.  Cannon,  she  being  a  person  of  suitable 
age  and  discretion  then  resident  in  snid  house." 

The  words  "a  copy  of  said  summons  and  a  copy  of  said 
complaint,  said  copies  being  certified  by  Binkley  &  Tay- 
lor, aforesaid,  to  be  such  copies,"  are  omitted  from  the 
concluding  part  of  the  paragraph  in  which  he  states  the 
manner  in  which  service  was  effected  on  Eleanor  B.  Can- 
non for  A.  M.  Cannon.  At  the  beginning  of  the  affidavit, 
however,  it  is  stated,  just  as  in  9,001  and  9,012,  that  "he 
served  the  annexed  summons  and  the  complaint  in  the 
above  entitled  action  on  the  defendants  ...  A.  if. 
Cannon,  ...  on  the  23d  day  of  January,  1S95, 
all  in  the  city  of  Spokane,  state  of  Washington."  In  addi- 
tion to  the  return  of  service  by  O.  R.  McDonald,  there  is 
attached  to  the  summons  in  9,001  the  following: 

"State  of  Washington,  County  of  Spokane,  ss. 

I,  ,  sheriff  of  Spokane  county,  state  of 

Washington,  do  hereby  certify  that  I  have  used  due  dili- 
gence to  make  personal  service  of  the  within  summons  and 
the  complaint  in  this  action  on  the  defendants 
A.  M.  Cannon,  .  .  .  according  to  law,  but  have 
been  unable  to  do  so  for  the  reason. that  none  of  said  above 
named  defendants  can  be  found  in  my  county ;  and  from 
the  best  information  I  can  obtain  I  learn  that  said 
.     A.  M.  Cannon  is  at  present  residing  in  the  city 

of   New  York  and    state    of    Kew   York 

Wherefore  I  return  all  of  said  above  named  defendants  not 
found. 

Dated  this  11th  day  of  January,  A.  D.  1895. 

F.  K.  Puon, 
Sheriff  of  Spokane  County,  Wash." 

This  summons,  with  the  return  attached,  was  filed 
March  29,  1895.  The  same  return,  certified  by  the  sheriff 
in  place  of  his  deputy,  and  dated  the  12th  of  January, 
1895,  and  filed  March  25,  1S95,  is  made  in  9,012.      In 
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9,04C  there  is  no  return  by  the  sheriff  as  to  A.  M.  Cannon. 
There  is  a  return  by  the  sheriff  as  to  two  other  defendants 
that  they  were  not  to  be  found,  and  stating  their  place  of 
residence  as  in  Missoula,  Montana,  and  San  Francisco, 
California,  respectively.  The  decree  in  9,001  recites  that 
the  cause  came  on  for  trial  on  the  27th  of  March,  1895, 
and  further  recites: 

"And  the  court  having  heard  all  the  evidence  and  proofs 
produced  herein,  and  duly  considered  the  same,  and  the 
pleadings  and  all  other  papers  in  the  cause,  and  being  fully 
advised  in  the  premises;  and  it  appearing  therefrom  to  the 
satisfaction  of  the  court : — That  each  and  all  of  the  defend- 
ants above  named  have  been  duly  summoned  to  appear  and 
answer  unto  plaintiff's  complaint  herein,"  etc. 

The  decree  in  9,012  recites  that  the  cause  came  on  for 
trial  on  the  23d  of  March,  1895,  and  further  recites: 

"That  the  defendants  A.  M.  Cannon     .      .  were 

each  and  all  regularly  and  personally  served  with  sum- 
mons and  the  complaint  in  this  action  within  the. county 
of  Spokane,  state  of  Washington,  more  than  twenty-one 
days  prior  hereto,"  etc. 

The  decree  in  9,040  recites  that  the  cause  came  od  for 
trial  on  the  30th  of  March,  1895,  and  further  recites: 

"And  the  court  having  heard  all  the  evidence  and  proofs 
produced  herein,  and  duly  considered  the  same,  and  the 
pleadings  and  all  other  papers  in  the  cause,  and  being  full? 
advised  in  the  premises;  and  it  appearing  therefrom  to  the 
satisfaction  of  the  court ; 

That  each  and  every  of  the  above  named  defendants  have 
been  duly  summoned  t<»  appear  and  answer  unto  plaintiff's 
complaint  herein,  but  have  each  and  all  wholly  failed  lo  in 
any  way  appear,  although  ihe  time  allowed  by  law  for  them 
to  so  appear  and  defend  this  action  has  long  since  expired, 
and  that  the  default  of  said  defendants  in  the  premises 
and  each  of  them,  has  l>een  duly  and  regularly  entered 
accrding  to  law." 
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The  act  relative  to  the  commencement  of  civil  actions  in 
force  at  the  time  the  foreclosure  suits  were  brought  pro- 
vides: 

"See.  5.  A  copy  of  the  complaint  must  be  served  upon 
the  defendant  with  the  summons  unless  the  complaint  it- 
self be  filed  in  the  office  of  the  clerk  of  the  superior  court 
of  the  county  in  which  tho  action  is  commenced  within  five 
days  after  service  of  such  summons,  in  which  case  the 
service  of  the  copy  may  be  omitted ;  but  the  summons  in 
such  case  must  notify  the  defendant  that  the  complaint 
will  be  filed  with  the  clerk  of  said  court; 

"Sec.  6.  In  all  cases,  except  when  service  is  made  by 
publication,  as  hereinafter  provided,  the  summons  shall  lie 
served  by  the  sheriff  of  the  county  wherein  the  service  is 
made  or  by  his  deputy,  or  by  any  person  over  twenty-one 
years  of  age,  who  is  competent  to  be  a  witness  in  the  action, 
other  than  the  plaintiff. 

"Sec.  7.  The  summons  shall  be  served  by  delivering  a 
copy  therei  f,  as  follows:  .  .  .  (12)  In  all  other 
cases,  to  the  defendant  personally,  or  by  leaving  a  copy  of 
the  summons  at  tho  bouse  of  his  usual  abode  with  some  per- 
son of  suitable  age  and  discretion  then  resident  therein. 
Service  made  in  the  modes  provided  in  this  section  shall 
be  taken  and  held  to  be  personal  service." 

"Sec.  9.  When  the  defendant  cannot  be  found  within 
the  state,  of  which  the  return  of  tho  sheriff  of  the  county  in 
which  tho  action  is  brought,  that  the  defendant  can  not  be 
found  in  the  county,  is  prima  facie  evidence,  and  upon  the 
filing  of  an  affidavit  of  the  plaintiff,  his  agent  or  attorney, 
with  tho  clerk  of  tho  court,  stating  that  he  believes  that 
the  defendant  is  not  a  resident  of  the  state,  or  can  not  be 
found  therein,  and  that  he  has  deposited  a  copy  of  the  sum- 
mons and  complaint  in  tho  post-office,  directed  to  the  de- 
fendant at  his  place  of  residence,  unless  it  is  stated  in  tho 
affidavit  that  such  residence  is  not  known  to  the  affiant, 
and  stating  the  existence  of  one  of  the  cases  hereinafter 
specified,  the  service  may  be  made  by  publication  of  the 
summons,  by  the  pjaintiff  or  his  attorney  in  either  of  the 
following  eases:     .      .  (li)  When  tho  action  is  to  fore- 
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close,  satisfy,  or  redeem  from  a  mortgage,  or  to  enforce  a 
lien  of  any  kind  on  real  estate  in  the  county  where 
the  action  is  brought,  or  satisfy  or  redeem  from 
the  same.      ..." 

"Sec  14.  Proof  of  service  shall  be  as  follows :  (1)  If 
served  by  the  sheriff  or  his  deputy,  the  return  of  such  sher- 
iff or  his  deputy  indorsed  upon  or  attached  to  the  summons ; 
(2)  if  by  any  other  person,  his  affidavit  thereof  indorsed 
upon  or  attached  to  the  summons;  ...  In  case  of 
service  otherwise  than  by  publication,  the  return,  admis- 
sion or  affidavit  must  state  the  time,  place  and  manner  of 
service."  Session  Laws,  1893,  p.  407  (Bal.  Code,  §§  4873- 
4875,  4877,  4882. 

It  will  he  seen  that  under  §  6,  supra,  O.  R.  McDonald 
was  as  competent  to  serve  the  process  in  the  foreclosure 
suits  as  was  the  sheriff  of  the  county.  It  is  true  that, 
under  §  9,  supra,  the  return  of  the  sheriff  of  the  county 
that  the  defendant  could  not  be  found  in  the  county  is 
prima  facie  sufficient  to  warrant  the  filing  of  an  affidavit 
upon  which  to  obtain  a  publication  of  summons.  We  do 
not  think,  however,  that  this  return  of  the  sheriff  over- 
threw the  affidavit  of  O.  E.  McDonald  to  the  effect  that 
service  was  made  at  the  house  of  the  usual  abode  of  the 
defendant  Cannon,  and  that  he  had  a  usual  abode  in  Spo- 
kane at  the  time  the  service  was  made.  The  return  of  the 
sheriff  as  to  the  residence  of  the  defendant  Cannon  is  not 
conclusive,  not  even  prima  facie,  because  the  statute  does 
not  require  the  sheriff's  return  to  set  forth  the  residence 
of  the  defendant,  and  ordinarily  he  could  only  know  it 
from  mere  hearsay.  It  simply  requires  him  to  return  that 
the  defendant  "cannot  be  found"  in  the  county.  In  other 
words,  the  sheriff,  by  this  return,  sayB:  "I  cannot  find  the 
defendant  in  my  county.  I  cannot  find  the  defendant's 
usual  abode  in  my  county."  The  law  then  presumes  that 
he  has  no  abode  in  the  county,  and  is  not  in  the  county. 
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This  is  not,  however,  a  conclusive  presumption,  and  it  does 
not  establish  conclusively  that  the  defendant  is  not  to  be 
found  in  the  county,  or  that  he  has  not  a  house  of  usual 
abode  in  the  county.  If  the  facts  appear,  as  in  this  case, 
by  the  affidavit  of  some  one  else  authorized  to  make  the 
service,  that  he  has  a  house  of  usual  abode  in  the  county, 
or  was  personally  served  in  the  county,  it  in  effect  over- 
throws the  presumption  arising  from  the  sheriff's  return. 

We  cited  with  approval  in  Kruiz  v.  Isaacs,  25  Wash. 
566  (66Paa  141),  the  case  of  Bond  v.  Wilson,  $  Kan.  228 
(12  Am.  Rep.  466),  where  the  court  says: 

"We  find  upon  examination  that  the  courts  have  gener- 
ally held  the  sheriff's  return  on  mesne  and  final  process 
conclusive  between  the  parties  and  privies,  though  this  is 
by  no  moans  a  rule  of  universal  application ;  but  that  in 
cases  of  original  process  there  has  been  a  general  dispo- 
sition to  let  in  the  truth.  ...  we  know  of  no  statute 
that  makes  a  sheriff  a  final  and  exclusive  judge  of  where 
a  man's  residence  is,  or  what  is  the  age  of  a  minor,  or  who 
are  the  officers  of  a  corporation,  or  where  their  place  of 
business  is ;  and  when  the  statute  made  it  the  duty  of  the 
sheriff  to  ascertain  these  facts  it  did  not  make  his  return 
of  such  facts  conclusive." 

In  case  9,046  the  proof  of  service,  under  §  14,  supra,  is 
defective,  inasmuch  as  the  affiant  fails  to  state  how  the 
service  was  made  on  Eleanor  B.  Cannon,  as  by  delivering 
to  her  a  copy,  etc.,  and  merely  states  the  affiant's  con- 
clusions. This  affidavit,  if  directly  attacked,  as  to  the 
proof  of  service,  by  motion  in  the  original  proceedings, 
would  be  insufficient.  The  law  provides  how  the  service 
shall  bo  made.  §§  5  and  7,  supra.  The  presumption,  in 
view  of  this  affidavit,  stating,  as  it  does,  the  conclusions  of 
the  affiant,  is  that  he  served  it  as  the  law  provides.  The 
court,  without  requiring  an  amendment  of  this  return, 
found  that  personal  service  had  been  made.    There  is  noth- 
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ing  in  the  record  or  affidavit  to  overcome  the  presumption 
that  Buch  service  was  not  made,  or  that  contradicts  such 
service.  If,  as  a  matter  of  fact,  such  service  was  made,  the 
judgment  is  not  void ;  it  is  hut  irregularly  entered  for  want 
of  the  specific  proof  of  service  the  law  requires.  The  evi- 
dence disclosed  by  the  affidavit  in  9,046  was  that  the  affiant 
served  the  summons  and  complaint.  True,  this  statement 
is  a  mere  conclusion,  but  the  court  accepted  it  as  a  fact, 
and  equity  will  not  interfere  with  a  judgment  on  account 
of  such  alleged  irregularity.  2  Freeman,  Judgments, 
§  487.  The  person  who  made  this  service  was  called  as  a 
witness  on  the  trial  of  this  cause,  and  testified  that  he 
served  the  summons  and  complaint  by  delivering  true 
copies  thereof  to  Eleanor  B.  Cannon  at  the  place  of  abode 
of  A.  M.  Cannon  in  the  Olough  house  on  Riverside  avenue 
in  Spokane,  Washington.  This  testimony  supplies  the  spe- 
cific manner  of  service,  the  omission  of  which  was  a  mere 
oversight  in  preparing  the  return. 

The  next  criticism  of  the  appellant  is  that  the  return  of 
service  shows  that  the  summons  was  left  "at  the  house  of 
his  usual  abode  in  tlie  city  of  Spokane."  Does  the  addi- 
tion of  the  words  "in  the  city  of  Spokane"  import  that  he 
had  another  residence?  We  do  not  think  it  does.  This 
return  means  simply  that  the  summons  was  left  at  the 
house  of  his  usual  abode,  and  that  this  house  was  in  the 
city  of  Spokane, 

The  question  decisive  of  this  controversy  is,  at  the  time 
of  service,  did  A.  II.  Cannon  have  a  house  of  usual  abode 
in  the  city  of  Spokane,  and  was  he  served  there?  If  he 
resided  in  Spokane,  he  resided  with  his  wife  and  family  in 
the  (.'lough  house  in  the  city  of  Spokane,  and  he  had  no 
residence  or  usual  place  of  abode  elsewhere.  The  service 
nf  process,  if  made  at  all,  was  made  at  that  place  on 
Elcaiiur  R  Cannon,  under  §  T,  Laws  1803,  supra.    We  are 
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satisfied  that  the  place  where  the  service  was  made  was  the 
residence  and  house  of  usual  abode  of  A.  M.  Cannon  at 
the  time  the  service  was  made.  The  evidence  in  this  case 
shows  that  A.  M.  Cannon  was  not  in  the  state  of  Washing- 
ton after  January  1,  1895.  When  did  he  cease  to  have  a 
house  of  usual  abode  in  Spokane,  is  one  of  the  material 
inquiries.  The  affidavits  of  service  and  the  recitals  in  the 
decrees  of  due  Bervice,  based  upon  proof  and  evidence, 
and  also  the  papers  in  the  case  as  stated  in  the  decrees, 
should  not  be  set  aside  unless  the  proof  of  the  falsity  thereof 
is  clear  and  convincing.  Johnson  v.  Gregory  &  Co.,  i 
Wash.  109  (28  Pac  831,  31  Am.  St  Rep.  907).  There  is 
not  a  particle  of  evidence  in  this  case  showing  that  O.  K. 
McDonald  was  interested  in  making  a  false  return,  or  that 
he  was  other  than  an  absolutely  disinterested  person.  He 
was  a  man  sixty  years  of  age.  He  had  served  in  the  sher- 
iff's office  four  years.  He  had  been  a  deputy  constable  for 
four  years.  It  had  been  a  part  of  his  business  for  six  out 
of  the  past  sixteen  years  to  serve  papers.  He  knew 
Eleanor  B.  Cannon  by  sight.  There  is  a  strong  presump- 
tion that  the  return  correctly  stated  what  he  did  as  to 
the  service.  Ketchwn  v.  White,  72  Iowa,  193  (33  N".  W. 
627). 

It  is  admitted  that  at  the  times  in  question  A.  M.  Can- 
non was  in  bad  health.  F.  C.  Goodin,  a  witness  for  appel- 
lant, testified  that  Cannon  told  him,  in  December,  1894, 
that  he  would  join  him  on  a  sea  voyage  for  his  health  to 
South  America.  Goodin,  who  was  a  resident  of  Spokane, 
contemplated  this  trip  for  his  own  health.  He  went  east 
ahead  of  Cannon,  about  December  24th,  on  account  of  his 
railroad  pass  expiring  on  the  31st  of  the  month.  Cannon 
met  him  in  New  York  on  January  6th  or  7th;  Cannon 
stopped  at  the  Victoria  Hotel  until  they  sailed,  somewhere 
between  the  15th  and  25th  of  that  month.     Cannon  did 

4S— 29  Wash. 
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not  take  up  any  residence  in  New  York  for  the  month  of 
January,  but  was  simply  stopping  at  the  hotel  waiting  for 
the  ship  to  sail.  Summons  in  case  9,001  was  served  on 
January  10th,  three  or  four  days  after  Cannon  arrived  in 
New  York.  In  case  9,012  the  summons  was  served  oe 
January  12th.  In  case  9,046  the  summons  was  served  on 
January  22d.  It  is  impossible  to  state  with  any  certainty 
whether  Cannon  was  in  New  York  or  on  the  high  seas 
when  the  summons  in  the  last  two  cases  were  served.  Can- 
non and  Goodin  got  back  from  their  sea  voyage  about 
March  10th.  Cannon  had  come  to  no  conclusion  on  the 
subject  of  business  in  January,  1895,  nor  in  fact  until 
after  he  returned  from  the  sea  voyage.  Goodin  says: 
"His  friends  were  insisting  on  his  remaining  in  New  York, 
instead  of  seeking  another  location  outside;  although  he 
did  not  make  up  his  mind  to  do  anything  until  after  he 
returned  from  South  America,  when  he  decided  to  remain 
in  New  York."  The  relations  between  Cannon  and  his 
wife  were  friendly  and  harmonious.  Eleanor  B.  Cannon, 
the  wife  he  married  after  the  death  of  Jennie  F.  Cannon, 
testified  that  she  and  Cannon  lived  in  the  old  Cannon 
house  for  a  time,  and  until  some  time  in  December,  1894, 
and  then  went  to  reside  in  the  Clough  house,  on  Riverside 
avenue,  which  she  rented,  and  she  lived  there  until  after 
Cannon's  death  in  April,  1895.  Cannon  lived  there  until 
he  went  east,  and  their  relations  were  perfectly  harmoni- 
ous; and  that  when  Cannon  left  he  had  in  mind  Rio 
Janeiro  as  a  good  place  in  which  to  make  money.  She 
say3  he  was  going  away  to  go  in  business.  "Question: 
Where?  Answer.  He  had  not  quite  decided,  when  he 
left,  on  the  absolute  point  of  location.  He  had  two  points 
in  view.  Q.  What  arrangement  was  there  be- 

tween you  and  Hr.  Cannon  about  his  coming  for  you  or 
about  you  following  him  ?    A.  His  original  intention  was 
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to  send  for  me,  and  afterwards  he  changed  that  He  was 
to  meet  me  in  St.  Paul,  on  account  of  the  children.  It 
was  hard  to  travel  with  them."  E.  D.  Sanders,  another  of 
defendant's  witnesses,  testified  that  in  January,  1895, 
Cannon  was  in  very  bad  health,  and  that  he  knew  that 
Cannon  was  thinking  of  taking  a  trip  to  South  America 
for  his  health,  and  that  Goodin  was  going  with  him.  A,  R, 
Cannon,  a  brother  of  A.  M.  Cannon,  and  a  witness  for 
respondent,  testified  that  he  had  lived  in  Spokane  seven- 
teen years ;  that  A.  M.  Cannon  told  him  before  he  left  that 
he  and  Goodin  were  going  to  take  a  sea  trip  to  South  Amer- 
ica ;  that  he  said  that  he  was  not  going  away  to  locate,  but  was 
going  for  his  health ;  that  he  was  not  going  to  leave  perma- 
nently ;  that  he  would  be  back  in  Spokane,  and  that  he  was 
going  to  leave  his  wife  in  Spokane;  that  he  expected  to 
come  back  and  live  in  Spokane,  and  expected  to  live  and 
die  there;  that  he  was  buried  in  Spokane;  that  he  never 
said  anything  to  him  that  indicated  that  he  had  any  inten- 
tion of  changing  his  residence  or  place  of  abode;  that  be- 
fore ho  considered  the  matter  of  business  or  making  money 
anywhere  he  must  get  his  health  back,  and  that  he  was 
taking  this  trip  for  his  health ;  that  he,  the  witness,  was 
present  at  the  sale  which  took  place  in  the  large  old  Cannon 
house,  which  was  the  separate  property  of  Jennie  F.  Can- 
non ;  that  Cannon  said  that  they  were  going  to  keep  some 
of  the  furniture;  that  he  would  not  sell  the  silverware,  nor 
the  books,  nor  the  bookcases,  nor  some  of  the  other  furni- 
ture; that  after  Cannon  and  his  last  wife  (Eleanor)  had 
moved  into  their  new  place  of  residence  on  Riverside  ave- 
nue, the  witness  was  there ;  that  they  were  keeping  house 
there ;  that  he  saw  the  old  books  and  the  library,  and  the 
chairs,  he  was  under  the  impression,  were  some  from  the 
old  place;  that  Cannon  had  been  in  the  habit  of  going  to 
New  York  once  or  twice  a  year,  and  had  done  more  or  less 
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business  in  New  York  of  a  banking  and  railroad  character 
during  all  of  these  years  that  he  had  resided  in  Spokane. 
J.  W.  Binkley,  who  was  a  friend  of  Cannon,  and  in  his 
confidence,  and  whom  Cannon  named  as  one  of  his  execu- 
tors, testified  that  at  the  time  these  foreclosure  actions 
were  commenced  Binkley  &  Taylor  were  the  agents  and 
attorneys  of  the  plaintiff,  and  that  now  they  have  no  inter- 
est in  or  connection  with  the  plaintiff;  that  he  had  a  talk 
with  Cannon  and  Houghton  about  these  mortgages  and  the 
foreclosure  thereof  a  short  time  before  January  1,  1895; 
that  they  had  given  Cannon  and  Houghton  every  oppor- 
tunity to  raise  the  money  to  pay  off  the  mortgages,  and 
that  Cannon  realized  that  it  could  not  be  done,  and  there 
was  nothing  left  but  foreclosure  proceedings,  and  that  he 
had  told  him  that  these  actions  would  be  commenced  right 
away ;  that  Cannon  never  said  anything  to  him  on  the  sub- 
ject of  changing  his  residence  or  abode  or  domicile;  that 
he  understood  that  Cannon  was  taking  a  trip  for  his 
health,  and  had  no  other  suspicion  on  that  subject ;  that  no 
attempt  was  made  to  deceive,  or  defraud,  or  mislead  any 
one  in  the  service  of  process  in  these  cases,  and  that  the 
Hypotncek  bank  acted  at  all  times  in  good  faith  in  the 
matter.  J.  R.  Taylor  testified  that  neither  Cannon  nor 
any  one  else  ever  suggested  to  him  that  Cannon  was  going 
away,  or  was  thinking  of  changing  his  residence,  domicile, 
or  abode;  that  the  service  of  pjrocess  was  made  in  good 
faith,  and  without  any  intention  to  mislead,  deceive  or 
defraud  any  one,  and  that  the  plaintiff  acted  in  good 
faith  in  the  matter  at  all  times.  The  return  of  service, 
either  by  a  sheriff  or  by  a  disinterested  person  authorized 
by  law  to  make  it,  is  prima  facie  evidence  of'the  material 
facts  recited  therein,  and  a.  court  of  equity  should  not  set 
aside  a  judgment  except  upon  clear,  satisfactory,  and  con- 
vincing proof  of  lack  of  service  of  process  by  the  person 
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making  it.  Huntington  v.  Crouter,  33  Ore.  408  (54  Pac 
208,  72  Am.  St  Rep.  726).  The  case  just  cited  refers  to 
the  return  of  an  officer,  but  there  is  no  real  distinction 
between  the  return  of  an  officer  and  that  of  a  person  author- 
ized to  make  the  service.  The  sanctity  of  an  official  oath 
is  no  greater  than  the  sanctity  of  the  affidavit  of  service 
made  by  a  disinterested  person. 

"The  law  assumes  that  every  man  must  have  a  domicile, 
or  place  of  last  and  usual  abode,  within  the  state  or  out  of 
it"    Ames  v.  Winsor,  19  Pick.  247. 

The  evidence  discloses  that  A.  M.  Cannon  had  been  one 
of  the  most  prominent  citizens  of  Spokane  from  the  very 
beginning.  If  there  was  any  one  who  could  have  been 
said  to  have  a  residence,  domicile,  or  abiding  place  in  that 
city  it  was  he.  He  and  his  wife  were  living  in  perfect 
harmony  in  a  house  with  their  goods,  chattels,  and  effects. 
He  packed  his  trunk  in  that  house  and  started  away  on 
January  1,  1895,  to  meet  an  old  friend,  Mr.  Groodin,  in 
the  city  of  New  York,  to  book  passage  upon  a  steamship 
for  a  trip  to  South  America  for  his  health.  He  knew 
before  he  left  that  these  actions  would  be  commenced  at 
once.  He  had  given  up  the  idea  of  being  able  to  pay  the 
mortgages.  The  first  summons  was  served  nine  days  after 
he  left  Spokane,  the  second  ten  days,  and  the  third  twenty- 
one  days.  The  policy  of  the  law  is  to  require  the  plaintiff 
to  give  the  defendant  the  best  service  possible  under  the 
circumstances,  and  a  proper  construction  of  the  whole  stat- 
ute relating  to  service  forbids  service  by  publication  when 
the  defendant  is  known  to  have  a  place  of  residence  in  the 
state,  and  there  can  be  found  in  such  place  of  residence  a 
person  of  suitable  age  and  discretion  to  whom  a  copy  of  the 
summons  can  be  personally  delivered.  A  person  may  be 
out  of  the  state  on  business  or  pleasure,  and  still  have  his 
usual  place  of  abode  in  the  state,  and  service  may  be  made 
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there.  Blodgett  v.  Utley,  4  Neb.  25;  Love  v.  Cherry,  24 
Iowa,  204;  Lee  v.  MacFee,  45  Minn.  33  (47  N.  W.  309). 
This  statute  providing  for  service  at  his  usual  abode  was 
not  made  exclusively  for  the  benefit  and  protection  of 
defendants,  but  was  made  also  for  the  benefit  and  protec- 
tion of  parties  who  have  just  claims,  bo  that  residents  of 
the  state  could  not  depart  therefrom  and  defeat  their  cred- 
itors. It  was  not  intended  that  judgments  obtained  by 
creditors  when  the  defendant  was  out  of  the  state,  leaving 
a  wife  and  family  at  his  last  residence  in  the  state,  could 
be  affected  merely  by  the  debtor's  expression  of  intention  to 
his  wife  or  some  intimate  friend.  If  process  is  served  at 
such  residence  as  provided  by  subdivision  12,  §  7,  supra, 
the  defendant  being  out  of  the  state,  a  judgment  should  not 
be  set  aside  merely  upon  proof  of  statements  made  by  the 
debtor  to  his  wife  or  to  intimate  friends  that  he  expected 
to  locate  in  business  elsewhere,  and  not  to  return.  On  the 
contrary,  the  creditor  should  be  protected  by  the  outward 
evidences,  such  as  the  fact  that  the  wife  and  the  family 
of  the  debtor  continued  to  reside  in  his  usual  place  of  resi- 
dence, and  that  he  had  been  absent  from  home  only  a 
short  time;  and  the  creditor  should  not  be  subjected  to 
the  uncertain  dangers  and  hazards  of  the  testimony  of  the 
wife  or  close  friends  of  the  debtor  as  to  his  secret  inten- 
tions. Wo  think  the  evidence  in  this  case  shows  that 
A.  U.  Cannon  was  domiciled  in  Spokane,  and  that  the 
house  of  his  usual  place  of  abode  was  where  the  service 
was  made.  This  was  his  fixed  home.  Under  the  facts 
in  this  case  the  presumption  is  that  it  remained  the  house 
of  his  usual  abode,  because  it  appears  that  he  did  not  de- 
termine finally  to  locate  in  New  York  until  the  return  from 
his  sea  voyage,  and  until  after  the  return  of  the  service  in 
all  three  of  the  foreclosure  suits.  An  abode  once  acquired 
is  presumed  to  continue  until  it  is  shown  to  have  been 
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changed  by  acquiring  another  permanent  abode.  Where  a 
change  is  alleged,  the  burden  of  proof  rests  upon  the  per- 
son asserting  the  change.  Mitchell  v.  United  States,  21 
Wall.  350.  In  the  case  of  a  married  man  the  house  of  his 
usual  abode  is  the  house  wherein  his  wife  and  family 
reside.  In  Powell  v.  Nolan,  27  Wash.  318  (67  Pac.  712), 
we  said : 

"But  we  do  not  understand  the  rule,  as  to  presumptions 
in  a  direct  attack  upon  the  judgment,  to  go  so  ^ar  as  to 
hold  that  facts  may  not  he  inferred  from  other  facts  ap- 
pearing in  the  record.  The  service  in  this  case  shows  that 
Susie  A.  Nolan  was  in  the  city  of  Spokane  at  the  time  of 
the  service  at  the  usual  place  of  residence  of  James  Nolan, 
that  she  was  the  wife  of  James  Nolan,  and  that  she  was 
served  at  the  residence  of  James  Nolan.  From  these  facts 
it  is  right  to  presume  that  she  resided  with  her  husband  in 
his  place  of  residence,  for  the  law  presumes  that  the  wife's 
domicile  and  place  of  residence  are  the  same  as  the  hus- 
band's, and  it  may  be  further  presumed  that  the  residence 
of  the  husband  was  the  house  of  his  usual  abode." 

See,  also,  Missouri,  etc.,  Trust  Co.  v.  Norris,  61  Minn. 
256  (63  N.  W.  634)  ;  Second  National  Bank  v.  Gardner, 
171  Pa.  St  267  (33  Atl.  188)  ;  DuVal  v.  Johnson,  39  Ark. 
182. 

We  next  inquire,  is  the  return  of  O.  It.  McDonald  as  to 
service  on  Eleanor  B.  Cannon  for  A.  M.  Cannon  false? 
Eleanor  B.  Cannon  testified  that  no  papers,  summons,  or 
complaint  in  the  three  foreclosure  actions  were  served  upon 
her.  She  further  testified  that  between  the  8th  of  January 
and  the  23d  of  January,  1895,  she  was  in  Helena,  Mon- 
tana, and  that  she  returned  to  Spokane  about  the  5th  or 
6th  of  February,  1895 ;  that  she  tried  to  refresh  her  recol- 
lection from  papers  so  ns  to  locate  the  time  she  was  in 
Helena;  that  she  wont  to  Helena  to  see  her  mother  and 
sister;  that  she  fixed  the  date  partially  from  some  checks 
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she  gave  while  in  Helena ;  that  she  went  to  make  a  loan 
from  a  friend  for  Mr.  Cannon ;  that  she  did  not  take  her 
children  with  her,  but  left  them  with  a  nurse  in  the  Clough 
house,  on  Riverside  avenue,  where  she  was  living  when 
Mr.  Cannon  left  to  go  to  New  York ;  that  the  oldest  of  the 
three  children  was  ten  years  old  at  the  time ;  that  they  were 
her  children  by  a  former  marriage.  We  do  not  think  that 
this  evidence  in  itself  is  convincing  enough  to  overthrow 
the  return  of  O.  R.  McDonald.  We  think  Eleanor  B. 
Cannon  was  mistaken  as  to  the  time  she  was  in  Helena, 
and  that  her  memory  was  defective  as  to  the  service. 
Her  mother,  her  sister,  the  friend  she  intended  to  borrow 
money  from,  the  nurse  she  left  with  the  children,  or  Borne 
one  whom  she  met  while  away,  should  have  been  called 
by  appellants  to  substantiate  her  statements.  The  checks, 
even,  with  which  she  refreshed  her  memory,  were  not  pro- 
duced on  the  trial.  There  was  not  a  scintilla  of  evidence 
of  any  collusion  between  O.  It-  McDonald  and  the  plaintiff 
in  the  foreclosure  suits,  or  its  agents  or  attorneys,  by 
which  McDonald  was  induced  to  make  a  false  return.  The 
return  was  sworn  to  a  few  days  after  the  service  was  made 
The  matter  was  fresh  in  the  mind  of  McDonald.  Besides, 
he  was  called  as  a  witness,  and  cross-examined  at  length. 
His  testimony  appears  to  be  fair  and  impartial.  He  testi- 
fies to  the  service  of  copies  of  the  summons  and  complaint 
in  all  three  actions  on  Eleanor  B.  Cannon,  at  the  Clough 
house,  on  Riverside  avenue,  Spokane,  at  the  time  men- 
tioned in  his  return. 

The  judgment  of  the  court  below  is  affirmed. 

Reavis,  C.  J.,  and  Ahdees,  Hadley,  Mount  and  Dok- 
bak,  JJ.,  concur. 

Fuiaerton,  J.,  concurs  in  the  result. 
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Lost  Lake  Lumber  Company,  Appellant,  v.  Geobge  W. 
Smith,  Respondent. 

TRIAL  —  ADMISSIBILITY    OF    DEFENDANT'S    EVIDENCE     ON    PIAINTarr'B 
CASH    IN    CHIEF. 

In  an  action  for  damages  for  breach  of  contract  to  furnish 
logs,  In  which  an  issue  had  been  raised  of  a  modification  of  the 
contract,  the  action  of  the  court  in  admitting;  In  evidence  certain 
letters  tending  to  establish  defendant's  affirmative  defense,  upon 
the  cross-examination  by  defendant  of  plaintiff's  witness,  was  not 
erroneous,  when  the  correspondence  between  the  parties  had  been 
introducd  by  plaintiff  to  show  the  course  of  dealing  between  them, 
and  these  letters  presented  by  defendant  had  been  offered  as  part 
of  the  same  correspondence. 


SiM>: SOS  SUIT RELEVANCE 

PURPOSE WRITTEN  INSTRUMENTS  —  CONSTRUCTION  BY  COURT. 

In  such  case,  upon  defendant's  motion  for  a  nonsuit  at  the 
close  of  plaintiff's  evidence,  the  court  was  entitled  to  consider  such 
letters  for  the  purpose  of  determining1  whether  the  contract  had 
been  in  fact  modified,  since  such  letters,  being  properly  in  evi- 
dence for  one  purpose,  were  material  and  relevant  for  whatever 
they  contained,  and  tbelr  construction  and  effect  devolved  upon 
the  court  Instead  of  raising  a  question  for  the  Jury. 

Appeal  from  Superior  Court,  Klickitat  County. — Hon. 
Abraham  L.  Miller,  Judge.    Affirmed. 

.1.  R.  ByrheU  and  W.  B.  Presby,  for  appellant 
N.  B.  Brooks,  A.  A.  Jayne,  and  Bennett  Sinnott,  for 
respondent 

The  opinion  of  the  court  was  delivered  by 

Reatis,  C.  J. — Action  to  recover  damages  for  breach  of 
contract  to  furnish  logs.  The  substantial  allegations  of  the 
complaint  deemed  material  for  the  consideration  of  the 
cause  here  are  as  follows;     That  on  the  4th  of  August, 
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1899,  plaintiff  and  one  Hayes  entered  into  a  contract 
according  to  the  terms  of.  which  Hayes  was  to  cut  and  put 
into  the  Klickitat  river  in  Klickitat  county  one  million 
feet  of  good,  sound,  yellow  pine  saw  logs,  to  he  cut  from 
timber  then  belonging  to  Hayes,  and  to  drive  said  logs 
down  the  Klickitat  river,  and  deliver  them  at  its  mouth 
in  the  Columbia  river  to  plaintiff.  The  logs  were  to  be 
delivered  by  the  first  day  of  December,  1899.  The  logs 
Bhould  be  scaled  and  accepted  by  the  plaintiff,  and  any 
not  accepted  were  to  be  culled  out  before  scaling.  They 
were  to  be  free  from  all  incumbrances  and  liens.  In  con- 
sideration of  the  delivery  of  the  logs  the  plaintiff  was  to 
pay  $4.00  per  thousand  feet,  board  measure;  $2.00  per 
thousand  on  the  15th  day  of  each  month  for  all  logs  put 
into  the  Klickitat  river  during  the  preceding  month,  the 
remaining  $2.00  to  be  paid  as  needed  after  the  logs  were 
delivered.  The  scaling  was  to  be  done  by  a  competent 
person  in  the  employ  of  plaintiff,  and  Hayes  was  to  pay 
one-half  the  expense  of  scaling,  naves  had  delivered  sev- 
eral hundred  thousand  feet,  board  measure,  to  plaintiff, 
and  had  cut,  and  had  on  the  way  to  the  Klickitat,  large 
quantities  of  logs,  approximating  the  amount  to  be  deliv- 
ered under  the  agreement.  Plaintiff,  between  December 
1,  1899,  and  March  17,  1900,  had  advanced  money  to 
naves  on  account  of  said  contract  in  the  sum  of  $1,571.16. 
That  Hayes,  at  said  last  date,  transferred  in  part  to  the 
defendant,  Smith,  herein,  his  claim  and  obligation  under 
the  contract,  and  also  all  the  logs  which  had  been  cut. 
That  on  the  17th  day  of  March,  1900,  the  following  agree- 
ment was  entered  into  between  plaintiff  and  Hayes  and 
defendant,  Smith : 

"Tho  undersigned,  G.  W,  Smith,  E.  Hayes  and  the 
Jx>st  Lake  Lumber  Company  hereby  agree  as  follows:  G. 
W.   Smith,  of  Grand  Dalles,   Klickitat  county,  state  of 
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Washington,  agrees  to  assume  that  part  of  the  contract  of 
E.  Hayes  made  with  the  Lost  Lake  Lumber  Company  on 
the  4th  day  of  August,  A.  D.  1899,  in  as  far  as  it  relates 
to  putting  logs  into  the  Klickitat  river  in  Klickitat  county, 
Washington,  and  agrees  to  deliver  said  logs  to  Lost  Lake 
Lumber  Company  in  the  said  Klickitat  river  free  and  clear 
of  all  incumbrances.  The  said  E.  Hayes  agrees  to  turn 
over  that  part  of  the  above  mentioned  contract  as  far  as  it 
relates  to  putting  in  said  logs  into  the  said  Klickitat  river 
to  the  said  G.  W.  Smith,  and  give  him  full  control  of  the 
same. 

"The  Lost  Lake  Lumber  Company  agrees  to  pay  the 
said  G.  W.  Smith  the  sum  of  two  dollars  and  sixty  cents 
($2.00)  per  thousand  feet  for  said  logs  delivered  into  said 
Klickitat  river  instead  of  the  two  dollars  ($2)  as  agreed 
upon  in  the  above  mentioned  contract  made  with  E.  Hayes 
on  August  4,  1899,  and  to  pay  the  same  on  the  fifteenth 
(15th)  day  of  each  month  for  logs  that  have  been  put  in 
and  scaled  during  the  preceding  month. 

"E.  Hayes  further  agrees  to  give  the  said  Lost  Lake 
Lumber  Company  full  charge  and  control  of  that  part  of 
the  above  mentioned  contract  that  relates  to  the  driving  of 
said  logs  out  of  said  Kiickitat  river  into  the  Columbia 
river,  and  is  to  give  them  all  the  assistance  in  such  driving 
as  he  can,  that  they  may  desire. 

"The  said  Lost  Lake  Lumber  Company  agrees  to  dictate 
and  control  the  driving  of  said  logs  out,  of  the  said  Klicki- 
tat river  into  the  Columbia  river,  and  after  the  said  logs 
are  all  driven  out  of  the  said  Klickitat  river  into  the 
Columbia  river  and  the  contract  is  fully  completed,  if  the 
cost  of  doing  so  is  less  than  one  dollar  and  ninety  cents 
($1.90)  per  thousand  feet,  the  said  E.  Hayes  is  to  lie  paid 
any  difference  there  may  he. 

"It  is  also  mutually  agreed  by  all  parties  to  thi*  agree- 
ment that  the  amount  of  logs  to  bo  put  into  the  said  Klicki- 
tat river  shall  be  limited  to  two  million  (2,000.000)  feet 
instead  of  one  million  feet  (1,000,000)  as  stated  in  above 
mentioned  contract,  and  the  time  for  putting  the  said  logs 
into  said  Klickitat  river  to  be  extended  to  June  15,  1900. 

"It  is  further  understood  that  the  said  G.  W.  Smith  is 
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privileged  to  sub-contract  any  portion  of  bis  part  of  this 
contract  to  be  performed. 

"It  is  also  further  agreed  that  the  amount  of  $1,571.16 
as  charged  the  said  E.  Hayes  on  Lost  Lake  Lumber  Com- 
pany's books  is  to  be  accepted  by  the  said  G.  W.  Smith 
to  apply  oq  logs  that  have  been  put  in  under  the  contract 
above  mentioned  and  that  will  be  put  in  under  this  agree- 
ment. 

"In  witness  whereof  the  said  parties  have  hereunto, 
and  to  two  others  of  like  nature,  set  their  bands  and  seals 
this  17th  day  of  March,  A.  D.  1900." 

It  is  further  alleged  that  defendant,  Smith,  took  the 
logs  and  outfit  of  Hayes,  and  assumed  the  obligation  and 
liability  under  said  contract ;  and  the  material  failure  of 
Smith  to  perform  is  alleged  as  follows : 

"That  the  said  defendant  has  neglected,  failed  and  re- 
fused to  perform  said  contract  in  this:  (a)  That  the  said 
defendant  has  not  delivered  two  million  feet  of  good, 
sound,  smooth,  straight,  number  one,  yellow  pine  saw  logs, 
or  any  part  thereof  in  the  Klickitat  river,  or  delivered  any 
logs  in  the  said  Klickitat  river  free  and  clear  of  all  incum- 
brances, as  provided  for  therein,  before  the  15th  day  of 
June,  1900,  or  at  any  time  thereafter  or  at  all,  or  delivered 
any  logs  except  ninety  thousand  feet,  board  measure, 
placed  in  said  river  by  E.  Hayes  and  two  hundred  and 
four  thousand  six  hundred  and  eighty-nine  feet  of  logs, 
board  measure,  banked  on  said  river  by  said  E.  Hayes  and 
put  in  said  river  by  said  defendant,  all  of  which  logs  so 
delivered  were  incumbered  by  liens  and  charges  of  record 
and  otherwise." 

Damages  are  demanded  by  plaintiff  against  defendant, 
Smith,  in  the  sum  of  $11,613.37.  The  answer  denies 
knowledge  of  the  advancement  of  the  sum  of  $1,571.16  as 
mentioned  above;  denies  that  defendant  neglected  or  re- 
fused to  perform  his  contract,  or  any  contract,  with  plaint- 
iff; and  denies  that  he  has  failed  to  deliver  any  logs  re- 
quired by  his  contract  or  any  contract;  and  alleges  that  he 
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has  delivered  and  offered  to  deliver  to  plaintiff  about 
1,400,000  feet,  board  measure,  in  logs;  and  denies  gener- 
ally any  breach  of  contract.  The  answer  also  admits  the 
execution  of  the  written  agreements  as  set  out  in  the  com- 
plaint, and  for  affirmative  defense  alleges  that  the  contract 
made  June  17,  1900,  was  so  modified  and  changed  that 
only  such  logs  as  were  then  cut  and  available  to  the  amount 
of  1,000,000  feet,  board  measure,  more  or  less,  was  to  be 
put  into  the  Klickitat  river,  and  that  defendant  had  deliv- 
ered about  this  amount  when  plaintiff  refused  to  receive 
the  logs,  though  said  logs  had  been  previously  scaled  and 
accepted  by  plaintiff;  and  defendant  demands  damages  by 
way  of  counterclaim  for  plaintiff's  breach  of  the  modified 
and  existing  contract.  Plaintiff  replied,  denying  the  af- 
firmative allegations  of  the  answer,  and  denying  any  modi- 
fication of  the  contract  set  forth  in  the  complaint  executed 
on  the  17th  of  June,  1900. 

Upon  these  issues  the  parties  went  to  trial.     During  the 
introduction  of  evidence  by  plaintiff  the  proof  of  the  modi- 
fication of  the  contract  aa  alleged  by  the  defendant  was 
admitted  in  the  form  of  the  following  correspondence: 
"Defendant's  Exhibit  'A.' 

The  Dalles,  Oregon,  June  22,  1900. 
Lost  Lake  Lumber  Co., 

Hood  River,  Oregon. 

Gentlemen :  In  answer  to  your  letter  of  yesterday,  en- 
closing additional  copy  of  your  proposed  addition  to  our 
agreement,  I  have  carefully  considered  the  matter,  with 
the  result  that  I  have  found  it  impossible  to  sign  your  pro- 
posed additional  agreement. 

I  cannot  sign  it,  first  because  it  would  be  impossible  for 
me  to  put  all  the  logs  cut  in  the  river  within  thirty  (30) 
days.  Many  of  them,  by  agreement  with  your  scaler,  were 
rejected  and  left  in  the  woods  where  cut ;  and  some  in  the 
lower  camp,  though  near  the  river,  are  lying  in  rocky  and 
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inaccessible  places,  and  I  may  not  be  able  to  get  them  all 
into  the  river.  These  facts  are  well  known  to  your  Mr. 
Gray.  Second,  I  cannot  agree  to  extend  the  time  of  pay- 
ment until  the  logs  are  floating  in  the  Columbia  river. 

'I  am  willing  to  agree  to  put  all  the  logs  that  are  avail- 
able, 1,000,000  feet,  more  or  less,  into  the  Klickitat  river 
within  35  days  from  the  date  of  this  letter ;  the  logs  to  bo 
paid  for  when  they  float  into  the  Columbia  river,  and  in  any 
event  all  logs  received  by  you  in  the  Klickitat  are  to  be 
paid  for  within  one  year  from  this  date,  at  price  men- 
tioned in  original  agreement.' 

The  above  proposition  to  put  the  logs  in  within  35  days 
is,  of  course,  on  the  understanding  that  you  accept  it  at 
once.  I  will  require  35  days  from  the  date  of  your  accept- 
ance.    Please  mail  answer  to  Glenwood,  Wash. 

Very  truly  yours,  G.  W.  Smith." 

"Defendant's  Exhibit  'H.' 
Hood  River,  Oregon,  June  23,  1300. 
Mr.  G.  W.  Smith, 

Glen  wood,  Wash. 

Dear  Sir:    Yours  of  the  22nd  inst.,  received. 

We  accept  your  proposition  therein  contained,  towit: 
'I  agree  to  put  all  the  logs  that  are  available,  one  million 
feet,  more  or  less,  into  the  Klickitat  river  within  thirty- 
five  days  from  the  date  of  this  letter.  The  logs  to  be  paid 
for  when  they  float  into  the  Columbia  river,  and  in  any 
event  all  logs  received  by  you  in  the  Klickitat  river  are  to 
be  paid  for  within  one  year  from  this  date  at  price  men- 
tioned in  original  agreement.'     Yours  truly, 

Lost  Lake  Lumbek  Co., 
By  P.  S.  Davidson,  Ja.,  See, 

P.  S.    Available  logs  to  be  such  as  are  accepted  by  the 
scaler.     Such  logs  as  are  now  lodged  in  the  rocks  and  are 
impracticable  to  move  to  the  river  will  not  be  required. 
Lost  Lake  Lumbeb  Co." 

When  plaintiff  had  concluded  the  introduction  of  its 
evidence  in  chief,  counsel  for  defendant  moved  for  a  non- 
suit as  to  plaintiff's  first  cause  of  action, — that  is,  for 
damages  for  breach  of  the  contract  to  deliver  logs, — on  the 
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ground  that  no  3uch  breach  was  alleged  in  the  complaint, 
and  no  proof  of  such  breach  was  shown  in  the  evidence. 
The  court  granted  the  motion,  and  the  trial  then  proceeded 
upon  the  claim  stated  by  plaintiff  for  moneys  advanced 
upon  logs  delivered  by  Hayes,  and  upon  the  counterclaim 
stated  in  the  answer.  The  jury  returned  a  verdict  in  favor 
of  defendant  for  $457.77  upon  the  counterclaim,  and  re- 
turned a  finding  that  the  contract  price  of  logs  delivered  by 
Hayes  exceeded  the  sum  of  $1,571.16,  claimed  to  have 
been  advanced  by  plaintiff.  The  record  is  a  long  one,  and 
arranged  in  disorder,  and  without  indexing;  but  so  much 
of  the  evidence  has  been  examined  as  is  necessary  to  deter- 
mine its  sufficiency  upon  the  motion  to  dismiss  the  plaint- 
iffs first  cause  of  action  for  breach  of  the  contract  set  out 
in  the  complaint.  The  motion  was  based  upon  the  ground 
that  the  contract  sued  upon  was  not  the  contract  proved ; 
that  there  was  a  total  failure  of  proof  showing  any  breach 
of  the  existing  contract  by  defendant.  The  correspond- 
ence, defendant's  Jixhibita  A  and  H,  was  introduced  upon 
cross-examination  of  plaintiff's  witness,  and  over  the  objec- 
tion of  plaintiff. 

1.  The  first  error  assigned  is  upon  plaintiff's  objection 
to  the  introduction  of  these  exhibits.  The  exhibits  were 
letters  showing  the  modification  of  the  contract  as  alleged 
in  the  answer.  Plaintiff  had  introduced  a  number  of  let- 
ters between  the  parties,  which  an  officer  of  the  plaintiff 
had  identified  and  testified  to  as  showing  a  course  of  deal- 
ing between  the  parties.  Counsel  for  defendant  had  the 
witness  identify  the  two  exhibits,  and  then  offered  them 
in  evidence  as  pertinent  as  a  part  of  the  correspondence 
between  the  parties,  and  insisted  that  the  whole  corre- 
spondence should  bo  admitted.  It  is  true,  as  urged  by 
counsel  for  plaintiff,  that  the  letters  could  not  be  received 
merely  for  the  purpose  of  proving  the  affirmative  defense 
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in  the  answer,  but  they  seem  relevant  as  part  of  the  cor- 
respondence. And,  if  pertinent  for  that  purpose,  they 
might  also  be  considered  for  the  other  purpose, — the  modi- 
fication of  the  contract  set  out  in  the  answer.  But  it  seems 
in  no  view  did  their  premature  introduction  at  that  time 
result  in  injury  to  plaintiff.  The  controlling  question  is 
the  ruling  of  the  court  upon  the  effect  of  this  evidence 
of  the  modification  of  the  contract.  The  contention  of 
plaintiff's  counsel  i3  thus  stated : 

"We  insist  that,  the  existence  of  any  modified  agree- 
ment being  squarely  denied  in  the  reply,  in  the  absence 
of  any  express  agreement  in  writing  or  an  averment  in 
the  answer  that  the  alleged  modification  was  accepted  by 
the  parties  thereto  as  a  full  accord  and  satisfaction,  is  a 
question  for  the  jury." 

Tho  letters  are  clear  and  definite.  In  the  course  of  the 
correspondence  a  proposal  was  finally  made  by  one  and 
definitely  accepted  by  the  other.  The  construction  and  ef- 
fect of  this  written  evidence  devolved  upon  the  court 
There  was  no  disputed  fact  to  be  submitted  to  the  jury. 
Hutchison  v.  Bowlcer,  5  Meee.  &  W.  535;  Rogers  v.  Colt, 
21  N\  J.  Law,  704.  The  case,  after  the  dismissal  of  the 
plaintiffs  first  cause,  was  submitted  to  the  jury  upon  the 
issues  of  the  moneys  advanced  by  plaintiff  and  the  claim 
for  damages  made  by  defendant  in  his  counterclaim.  It 
is  apparent  that  the  cause  of  action  stated  in  the  complaint 
which  was  dismissed  was  not  sustained  by  the  proof. 
There  was  not,  in  this  instance,  a  departure  in  the  evidence, 
but  a  failure  of  the  whole  scope  of  the  proof.  It  is  not 
suggested  there  was  any  surprise,  because  the  answer  set 
out  specifically  tho  modified  existing  contract.  The  plaint- 
iff replied,  denying  the  modification,  thus  putting  in  issue 
tho  existence  of  the  modified  contract  The  modified  con- 
tract, which  was  then  the  only  existing  one,  was  proved  in 
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the  admission  of  the  plaintiff's  testimony ;  and  the  ruling 
out  of  this  cause  of  action  was  justified  when  the  motion 
was  made,  and  is  sustained  by  the  whole  evidence  in  the 
case  at  the  conclusion  of  the  trial. 

The  judgment  is  affirmed. 

Dcnbae,  White,  Andebs,  Hadley,  Fullekton  and 
Mount,  JJ., 


[No.  4282.     Decided  September  IB,  1002.] 

Enolish-McCaffeby  Logging  Company,  Appellant,  ' 
Annie  P.  Clowe,  Respondent. 


NOW-MTEBVENTIOH    WILLS DIBCHABOE    OF    TBUST — 

COUBT   TO   OBDEB    BALE   OF   BE  ALT  Y. 

The  superior  court,  Bitting  In  probate,  had  no  jurisdiction  to 
make  an  order  of  sale  of  the  real  estate  of  a  testator,  where  it 
was  held  by  the  executrix  under  the  terms  of  a  non-intervention 
will,  had  been  settled  without  the  Intervention  of  the  court,  the 
debts  of  the  estate  had  all  been  paid,  the  property  remaining  had 
vested  in  the  devisees  named  in  the  will,  and  tbe  trust  reposed  in 
the  executrix  had  been  concluded,  prior  to  her  application  for 
such  order  of  sale. 

Appeal  from  Superior  Court/  Skagit  County. — Hon. 
Jeremiah  Neterer,  Judge.    Affirmed. 

Million.  <£  Ho-user,  for  appellant. 
George  T,  Thompson,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  C.  J. — Suit  to  quiet  title  to  real  property  situ- 
ated in  Skagit  county.  The  complaint  alleged  the  prem- 
ises were  vacant  and  unoccupied,  and  that  plaintiff  was 
the  owner  thereof,  and  that  defendant  claimed  some  inter- 
est therein,  and  such   claim   was  without  foundation  or 
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right.  Defendant  answered,  denying  the  ownership  of 
plaintiff,  and  setting  up  title  in  herself.  The  title  asserted 
by  plaintiff  was  through  a  deed  made  by  if  attic  V.  Lynde 
as  the  executrix  of  the  estate  of  her  mother,  Cassandra  J. 
Lynde.  The  defendant  deraigned  title  to  the  realty 
through  a  quit-claim  deed  from  said  Mattie  V.  Lynde  and 
a  deed  from  her  brother  Frank  H.  Lynde  as  devisees  under 
the  will  of  said  Cassandra  J.  Lynde.  The  will  was  exe- 
cuted January  15,  1892.  By  its  terms  it  directs  the  pay- 
ment of  all  debts  of  the  testatrix,  and  after  the  payment  of 
$300  to  a  son,  George  W.  Lynde,  made  the  following  pro- 
visions: 

"III.  I  give  and  bequeath  to  my  daughter,  Matric  V. 
Lynde,  aged  twenty-one  (21)  years,  and  to  my  son  Frank 
II.  Lynde,  aged  seventeen  (17)  years,  all  my  property, 
Ixith  real,  personal  and  mixed,  of  whatever  nature,  kind 
cir  description,  and  wheresoever  situated,  of  which  I  may 
die  seized,  or  possessed,  or  entitled  to  the  possession  of,  or 
have  any  interest  or  expectancy  therein,  to  the  said  iltittie 
V.  Lynde  and  Frank  H.  Lynde,  to  have  and  to  hold  said 
property  in  equal,  undivided  portions  thereof. 

"IV.  1  hereby  nominate  and  appoint  the  said  Matlie 
V,  Lynde  of  Skagit  county,  state  of  Washington,  sole  ex- 
ecutrix of  this  my  last  will  and  testament,  and  direct  heT 
to  carry  its  provisions  into  effect;  and  it  is  my  will  that 
no  bond  of  any  kind  whatever  shall  be  required  of  my  said 
executrix ;  thai  my  estate  shall  be  settled  as  shall  seem  best 
to  my  said  executrix;  that  letters  testamentary  shall  not 
l)e  required  but  that  after  the  probate  of  this  my  last  will 
and  testament  my  said  estate  shall  be  managed  and  settled 
by  my  said  executrix  without  the  intervention  of  any  pro- 
bate or  other  court  whatever." 

At  the  conclusion  of  the  trial  the  material  facts  were 
found  by  the  court,  to  which  no  exceptions  are  preserved 
here,  n*  follows:  That  Cassandra  .T.  Lynde  died  in  Cali- 
fornia. Iffiv  13,  lS!ir>.  possessed  of  the  real  estate  in  con- 
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troverey;  that  on  the  7th  of  June,  1895,  the  will  was  duly 
admitted  to  probate  in  Skagit  county ;  that  the  executrix 
caused  notice  to  be  given  to  creditors  July  12,  1895 ;  that 
on  the  12th  day  of  June,  A.  J_>.  1896,  the  said  Mattie  V. 
Lynde,  for  a  valuable  consideration,  duly  executed,  ac- 
knowledged, and  delivered  to  said  Frank  H.  Lynde  a 
quit-claim  deed,  whereby  she  forever  quit-claimed  unto 
the  said  Frank  H.  Lynde,  his  heirs  and  assigns,  all  her 
right,  title,  and  interest  in  and  to  the  lands  hereinbefore 
described.  Said  deed  contained  no  reference  whatever  to 
the  fact  that  the  grantor  was  the  executrix  of  said  will,  or 
to  the  fact  that  either  the  grantor  or  grantee  was  a  devisee 
under  said  will ;  and  said  deed,  on  its  face,  did  not  purport 
to  be  executed  by  virtue  of  any  power  conferred  upon  the 
grantor  by  said  will.  Said  deed  was  filed  for  record  in 
the  office  of  the  auditor  of  Skagit  county,  Washington,  on 
the  20th  day  of  June,  A.  D.  1896,  and  appears  of  record 
in  volume  32  of  Deeds,  at  page  666,  of  the  public  records 
of  Skagit  county,  Washington.  That  on  the  21st  day  of 
July,  A.  D.  1898,  for  a  valuable  consideration,  the  said 
Frank  H.  Lynde  and  wife  conveyed  by  deed  to  the  de- 
fendant the  lands  hereinbefore  described,  which  said  deed 
was  duly  executed,  acknowledged,  and  delivered,  and  was 
duly  filed  in  the  office  of  the  auditor  of  Skagit  county, 
Washington,  and  duly  appears  of  record  in  the  public  rec- 
ords of  said  county ;  that  no  letters  testamentary  were  ever 
issued  to  the  said  Mattie  V.  Lynde,  and  she  never  took  an 
oath  for  the  ]M*rformance  of  her  duties  as  executrix  of  said 
will,  and  never  made,  executed,  or  entered  into  any  bond; 
that  on  the  23d  of  January,  1899,  said  Mattie  V.  Lynde 
filed  with  the  clerk  of  said  court  her  report,  in  which  she 
showed  that  she  had  received  enough  to  pay  all  debts 
of  the  deceased  and  the  legacy  of  $300  mentioned  in  the 
will,  and  had  a  balance  remaining  of  $20.08,  and  that  no 
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personal  property  had  come  into  her  hands,  and  praying 
the  court  to  make  an  order  for  the  sale  of  the  real  estate 
to  pay  the  following  expenses: 

Compensation,  executrix $300.00 

-Espensee 50.00 

Attorney's  fees 100.00 

Tombstone 200.00 

$650.00 
— And  the  court  thereupon  issued  an  order  to  show  cause 
why  said  sale  should  not  be  authorized,  which  was  pub- 
lished, and  at  a  hearing  on  the  first  day  of  March,  1899, 
an  order  was  made  directing  said  executrix  to  sell  said 
lands  for  the  purposes  set  forth  in  the  report,  and  on  the 
28th  of  April,  1899,  the  executrix  returned  to  the  court 
that  she  had  sold  said  lands  on  the  1st  day  of  April,  1899, 
to  the  plaintiff  herein  for  the  sum  of  $600,  and  on  the 
28th  of  April,  1899,  the  court  made  an  order  confirming 
said  sale  and  directing  the  executrix  to  execute  a  convey- 
ance to  the  plaintiff  of  said  land  upon  the  payment  of 
$600,  and  on  the  3d  day  of  May,  1809,  the  deed  was  exe- 
cuted and  acknowledged  and  delivered  to  the  plaintiff; 
that  E.  C.  Million  was  the  attorney  for  Cassandra  J.  Lynde 
at  the  time  of  the  making  of  said  will,  and  was  the  attor- 
ney for  said  Muttic-  V.  Lynde  in  all  her  doings  and  trans- 
actions as  executrix  of  the  said  will,  and  represented  her 
in  all  proceedings  had  in  court.  He  was  also  secretary  of 
the  plaintiff,  and  one  of  the  directors  thereof;  and  he  made 
the  sale  of  said  land  to  the  plaintiff  for  the  said  Mattie 
Y.  Lynde,  and  the  plaintiff  bid  in  said  land  under  his  di- 
rection. At  the  time  of  the  sale  of  said  property  to  plaint- 
iff it  had  full  knowledge  of  all  the  facts  hereinbefore  set 
out.  That  only  $150  has  been  paid  by  the  plaintiff  on  the 
purchase  price  of  said  land.     $100  has  been  paid  by  E, 
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O.  Million,  secretary  of  and'director  in  said  corporation, 
cancelling  a  claim  for  attorney's  fee  against  the  said  ex- 
ecutrix. The  balance  remains  unpaid.  No  tombstone  or 
monument  of  any  kind  has  been  erected  over  the  grave 
of  aaid  Cassandra  J.  Lynde,  deceased ;  and,  at  the  time  the 
proceedings  were  had  in  probate,  Mattie  V.  Lynde,  the 
executrix,  had  ceased  to  be  a  resident  of  this  state,  and  was 
a  resident  of  California, 

Upon  these  findings  the  superior  court-  concluded  that 
the  order  of  sale  and  the  order  confirming  the  sale  in  the 
probate  court  were  void  for  want  of  jurisdiction,  and  that 
the  deed  executed  to  the  plaintiff  by  the  executrix  was 
void,  and  the  court  confirmed  title  in  the  defendant.  It 
will  be  observed  the  will  was  a  non-intervention  one,  and 
the  estate  was  settled  by  the  executrix  without  the  inter- 
vention of  the  probate  court.  The  debts  of  the  testatrix 
had  all  been  paid,  and  the  property  was  vested  in  the  two 
devisees  mentioned  in  the  will.  They  had  conveyed  title 
thereto,  for  a  valuable  consideration,  to  the  defendant 
The  trust  reposed  in  Mattie  V.  Lynde  relative  to  this  real 
property  was  concluded.  The  subsequent  appearance  by 
Mattie  V.  Lynde  in  the  probate  court  was  without  right 
or  authority,  and  tie  entire  proceedings  were  void.  The 
plaintiff  had  full  knowledge  of  all  these  facts,  and  was  a 
participant  in  their  invalidity.  These  oheervali-  ::$  are 
sufficient  to  dispose  of  the  case. 

The  judgment  is  affirmed. 

Fuxlebton,  Hadlet,  Mount,  Anders,  White  and 
Ddnbak,  JJ.,  concur. 
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('.  S.  Jksnisos,  Respondent,  v.  Rocky  Bah  Gold  Itixixo 
Company  ei  ai.,  Appellants. 

SIMMONS  —  PERSONAL    SERVICE    OUTBID*    STATE—  SIIOW1SO    BY    am- 

Under  Bal.  Code,  i  1879,  providing  for  personal  service  out  of 
the  state  and  declaring  It  equivalent  to  service  by  publication,  do 
affidavit  containing  tbe  facta  essential  to  service  by  publication 

1b  essential  la  making  personal  service  outside  of  the  state  upon 
a  non-resident,  when  tbe  court  has  assumed  control  of  the  prop- 
erty of  the  parties   within  this  state. 


STttAINIWl    DISPOSAL   OF    C0BPOBATK    STOCK. 

Where  the  court  haa  issued  its  order  restraining  a  domestic 
corporation,  which  is  a  party  defendant  to  the  suit  and  duly 
served  from  delivering  certain  shares  of  stock  within  its  custody 
to  a  co-defendant,  who  was  a  non-resident  upon  whom  only  cod 
structive  service  had  been  had,  such  shares  of  stock  thereby  came 
under  the  dominion  of  the  court,  and  it  had  jurisdiction  to  dispose 
of  them  by  its  judgment,  which  would  Include  defendants  con- 
structively served. 

Appeal  from  Superior  Court,  Spokane  County.— Hon. 
George  W.  Belt,  Judge.     Affirmed. 

.1 .  E.  Gallagher,  for  appellants. 
Hepburn  &  Heybuni,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C  J. — -Respondent  brought  suit  in  the  superior 
court  of  Spokane  county  to  enforce  a  contract  between  him- 
self and  defendant.  Towne,  which  by  its  terms  made  re- 
sjKHident  the  owner  of  a  joint  interest  in  125,000  shares  of 
the  capital  stock  of  the  defendant  corporation,  Rocky  Bar 
Gold  Mining  Company,  and  alleged  that  said  stock  was 
issued  by  said  corporation,  but  not  yet  delivered  to  said 
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Towne;  that  respondent  was  entitled,  under  the  terms 
of  the  contract,  to  have  one-half  of  said  shares,  to-wit, 
62,500,  issued  to  himself;  that  Towne  was  a  resident  of 
the  state  of  Idaho,  and  the  defendant  company  was  a  do- 
mestic corporation  organized  under  the  laws  of  this  state; 
that  the  capital  stock  so  held  by  the  defendant  corpora- 
tion would  be  delivered  to  Towne  unless  restrained  there- 
from by  order  of  the  court.  Personal  service  of  the  sum- 
mons and  complaint  was  made  in  Spokane  county  upon  all 
the  defendants  except  Towne,  and  the,  restraining  order 
was  also  served  upon  them.  The  complaint  prayed  for 
such  restraining  order,  directing  the  defendant  corpora- 
tion and  its  officers  not  to  deliver  said  shares  of  stock  to 
Towne,  or  any  other  person,  until  the  further  order  of 
the  court  and  the  termination  of  the  case.  Personal  serv- 
ice of  the  summons  and  complaint  was  made  upon  the 
defendant  Towne  in  the  state  of  Idaho.  No  appearance 
wbb  made  by  any  of  the  defendants,  and  the  default  of 
each  was  duly  entered.  Thereupon  the  court,  after  taking 
proofs  upon  the  allegations  of  the  complaint,  entered  judg- 
ment as  follows: 

"That  the  plaintiff,  C.  S.  Jennings,  is  the  owner  of  62,- 
500  shares  of  the  capital  stock  of  the-  Rocky  Bar  Gold 
Mining  &  Milling  Company  as  against  the  defendant, 
Elmer  C.  Towne,  and  that  neither  the  Kooky  Bar  Gold 
Mining  &  Milling  Company  or  its  officers  have  any  inter- 
est in  said  62,.">00  shares  of  the  capital  stock.  And  it  is 
further  ordered,  adjudged  and  decreed  that  the  Rocky  Bar 
Gold  Mining  &  Milling  Company,  its  officers,  agents  or 
representatives,  shall  issue  and  deliver  to  the  said  plaintiff, 
C.  S.  Jennings,  62,500  shares  of  the  capital  stock  of  the 
said  corporation." 

After  the  decree  was  entered,  the  defendant  corpora- 
tion moved  to  vacate  the  same  for  want  of  jurisdiction. 

1.    Two  objections  are  made  to  the  jurisdiction:    First, 
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that  no  affidavit  containing  the  facts  essential  to  service 
by  publication  was  made.  It  appears  there  was  a  sum- 
mons issued  to  the  defendant  Towne,  and  return  thereof 
made  by  the  sheriff  that  said  Towne  could  not  be  found  in 
this  state.  There  appears  the  statement  by  affidavit  of  the 
respondent  that  Towne  was  a  resident  of  Idaho.  The 
question  here  is  whether  the  affidavit  for  publication  of 
summons  required  by  §  4877,  Bal.  Code,  is  a  prerequisite 
to  personal  service  upon  the  defendant  out  of  the  state. 
The  right  to  subject  property  within  the  state  to  the  juris- 
diction of  its  courts  ia  undoubted.  If  property,  real  or 
personal,  is  appropriately  placed  within  the  dominion  of 
the  court,  then  the  jurisdiction  becomes  complete  to  adju- 
dicate all  controversies  and  all  rights  in  and  to  such  prop 
erty.  The  legislature  has  provided  a  constructive  notice 
to  all  persons  having  an  interest  in  the  property.  Such  con- 
structive notice  must  be  given  strictly  under  the  provisions 
of  the  statute.  But  §  4879,  Bal.  Code,  provides  for  per 
sonal  service  out  of  the  state,  and  declares  it  shall  be  equiv- 
alent to  service  by  publication.  Thus  such  personal  service 
out  of  the  state  is  declared  sufficient  notice  when  the  court 
has  assumed  control  of  the  property  within  the  state.  This 
section  itself  prescribes  that  such  service  is  constructive 
notice,  and  does  not  require  the  affidavit  made  necessary 
in  service  by  publication. 

2.  The  objection  that  the  property  (in  this  instance 
the  shares  of  capital  3tock)  was  not  within  the  dominion  of 
the  court  is  the  controlling  one.  It  is  settled  law  that  no 
personal  judgment  can  be  entered  against  a  defendant 
upon  constructive  service.  The  affidavit  and  stipulation 
of  facts  appearing  in  the  record  show  that  upon  the  com- 
mencement of  the  action  the  court  issued  its  order  restrain- 
ing the  defendant  corporation  and  its  officers  from  deliver- 


JENNINGS  v.  ROCKY  BAH  GOLD  MINING  CO.  729 

Sept.  1902.]        Opinion  of  the  Court— Reavtb,  C.  J. 

ing  lie  capital  stock  to  the  defendant  Towne  or  any  other 
person  until  the  further  order  of  the  court;  that  such 
order  was  personally  served  upon  said  defendants.  The 
respondent  claimed.  62,500  shares  of  this  stock,  and  de- 
manded that  they  be  issued  to  him.  If  the  shares  of  stock 
were  subject  to  this  order,  it  seems  there  can  be  no  rea- 
sonable doubt  that  the  court  assumed  complete  control  of 
them.  They  were  held  by  the  defendant  corporation 
thereafter  under  the  authority  of  the  court,  and  subject 
to  its  judgment.  Property,  according  to  its  form,  may  be 
controlled  and  under  the  dominion  of  the  court  by  virtue 
of  any  appropriate  legal  or  equitable  procedure  exercised 
therefor.  The  garnishment  of  a  debt  due  from  one  to 
another,  where  the  warning  is  not  to  pay  the  debt  until 
directed  by  the  judgment  in  the  action,  has  frequently 
been  decided  sufficient  control  of  property  to  sustain  the 
jurisdiction,  and  support  a  judgment  of  appropriation  of 
the  debt  so  seized,  upon  constructive  service  upon  the 
party  to  whom  the  debt  was  due.  The  only  question  upon 
this  motion  is  the  jurisdiction  of  the  res, — the  stock. 
Surely  the  capital  stock  of  a  domestic  corporation,  before 
its  delivery  to  one  entitled  thereto,  ia  in  the  possession  and 
custody  of  the  corporation.  The  court  in  this  case  con- 
trolled the  custodians  of  the  stock  by  its  restraining  order, 
which  appears  to  have  been  duly  respected,  and  the  decree 
recites  that  the  stock  is  still  in  such  custody.  No  question 
of  error  in  procedure  or  remedy  against  defendant  Towne 
is  before  us.  The  record  appears  to  show  jurisdiction.  It 
was  said  in  Boswell's  Lessee  v.  Otis,  9  How.  336 : 

"Jurisdiction  is  acquired  in  one  of  two  modes :  first,  as 
against  the  person  of  the  defendant  by  the  service  of  pro- 
cess; or,  secondly,  by  a  procedure  against  the  property  of 
the  defendant  within  the  jurisdiction  of  the  court.  In 
the  latter  case,  the  defendant  is  not  personally  bound  by 
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the  judgment  beyond  the  property  in  question.  And  it  is 
immaterial  whether  the  proceeding  against  the  property  be 
by  an  attachment  or  bill  of  chancery.  It  must  be,  sub- 
stantially, a  proceeding  in  rem." 

For  pertinent  discussion  of  this  question  see  Cooper  v. 
Reynolds,  10  Wall.  308;  and  Pennoyer  v.  Neff,  95  TJ.  S. 
714. 

The  order  of  the  superior  court  is  affirmed. 

Dunbab,  Fui.i.f.rton,  Hadley,  Hount,  Axdebs  and 
White,  JJ.,  concur. 


tNo.  4302.     Decided  September  15.  1002.] 

A.  K.  .Tohxson  et  al.,  Appellants,  v.  City  of  Spokaxe, 
Respondent. 

APPEAL — EHHOBS   AflSIUNED  —  INSUFFICIENCY  OF  BECORD  KIK  REVIEW. 

Where  a  Judgment  of  nonsuit  recites  that  1b  1b  based  upon  tbe 
pleadings  and  on  the  opening  statement  of  counsel  for  plaintiffs, 
an  appeal  will  be  dismissed  where  the  record  does  not  contain 
such  opening  statement,  for  the  reason  that,  because  of  its  ab- 
sence, the  supreme  court  would  be  unable  to  pass  intelligently 
upon  the  error  alleged  in  granting  the  nonsuit. 

Appeal  from  Superior  Court,  Spokane  Comity. — Hon. 
Leandek  II.  Pbather,  Judge     Appeal  dismissed. 

Johnson  &  Qirtaid  and  Robertson,  Miller  &  Roscnhaupt, 
for  appellants. 

Voorhees  &  Voorhees,  F.  M.  Dudley  and  John  P.  Jnd- 
son,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J.— Respondent  interposed  a  motion  to  strike 
statement  of  facts,  dismiss  the  appeal,  and  affirm  the  judg- 
ment, for  the  reason  that  the  statement  of  facts  does  not 
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contain  the  opening  statement  of  counsel  for  the  plaintiffs, 
and  the  facts  and  grounds  upon  which  the  superior  court 
entered  judgment  in  said  cause  do  not  appear  in  the  record 
or  statement  of  facts.  After  the  empanelling  of  the  jury 
and  calling  of  witness  for  the  plaintiffs,  the  defendant  ob- 
jected to  the  introduction  of  any  evidence  and  asked  judg- 
ment upon  the  following  grounds : 

"That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  and  that  upon  the  pleadings 
we  are  entitled  to  judgment ;  that  the  allegations  of  the 
reply  show  a  variance  and  departure  from  the  allegations 
of  the  complaint;  and  that  we  are  entitled  to  judgment 
upon  the  opening  statement,  of  counsel  for  plaintiffs.  We 
challenge  the  plaintiff's  entire  opening  statement  as  to  the 
sufficiency  of  any  claim  for  damages,  and  ask  for  a  dis- 
missal of  the  jury  and  that  judgment  be  entered." 

This  motion  was  granted  by  the  court,  and  the  judgment 
entered  as  follows : 

"The  above  entitled  cause  having,  on  the  15th  day  of 
June,  1901,  come  on  regularly  for  hearing  before  the  court 
and  a  jury  duly  empanelled  and  sworn,  and  the  court  hav- 
ing heretofore  sustained  a  challenge  to  the  legal  sufficiency 
of  the  evidence  disclosed  to  said  jury  by  the  opening  state- 
ment of  counsel  for  plaintiffs,  and  having  sustained  an 
objection  to  the  introduction  of  any  evidence  by  plaintiffs 
for  the  reason  that  the  defendant  is  entitled  to  judgment 
on  the  pleadings  and  on  the  opening  statement  of  counsel 
for  plaintiffs,  and  having  heretofore  on  said  15th  day  of 
June,  1901,  discharged  said  jury  from  the  further  consid- 
eration of  the  cause  and  ordered  that  judgment  be  entered 
herein  in  favor  of  defendant  city  for  the  dismissal  of  said 
action,  it  is  therefore  ordered,  adjudged  and  decreed  that 
the  above  entitled  action  be  and  the  same  is  hereby  dis- 


It  is  insisted  by  the  respondent  and  appears  from  the 
record  that  the  objection  and  challenge  which  were  sus- 
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tained  were  baaed  not  alone  upon  the  pleadings,  but  upon 
the  pleadings  and  opening  statement  of  counsel  for  plaint- 
iffs. And,  in  the  absence  from  the  record  of  the  opening 
statement  upon  which  the  court  acted,  this  court  would  not 
be  justified  in  reversing  the  cause.  It  is  the  common  prac- 
tice in  jurisdictions  where  the  court  has  power  to  order  a 
nonsuit  to  direct  a  nonsuit  if  the  opening  statement  of 
counsel  discloses  no  cause  of  action.  1  Thompson,  Trials, 
§  269 ;  Lmdley  v.  Atchison,  T.  &  8.  F.  B.  R.  Co.,  47  Kan. 
432  (28  Pac.  201),  and  many  other  cases  cited  to  sustain 
thi3  doctrine.  It  is  said  by  counsel  for  appellants  in  this 
ease  that  in  the  case  last  above  cited  the  opening  statement 
of  the  plaintiff  showed  that  the  plaintiff  had  been  guilty  of 
contributory  negligence,  thereby  conceding  a  defense  that 
would  preclude  his  recovery.  So  far  as  this  court  knows, 
the  counsel  for  the  plaintiffs  in  this  case  may  have  made 
a  statement  which  would  have  been  a  defense  to  the  action 
and  precluded  a  recovery,  and  that  is  the  very  reason  why 
the  opening  statement  should  have  been  brought  here,  so 
that  the  court  could  determine  that  fact.  All  presumptions 
are  in  favor  of  the  judgment;  hence  we  cannot  conclude 
that  the  court  erred  in  dismissing  the  cause  upon  the  state- 
ment of  counsel,  without  the  opportunity  of  investigating 
that  question.  It  is  insisted  by  counsel  that  the  case  was 
dismissed  by  the  court  for  the  reason  that  the  complaint 
was  insufficient,  and  that  the  court  so  adjudged  it,  and 
therefore  it  was  not  necessary  for  him  to  determine  or  con- 
sider the  sufficiency  of  any  opening  statement.  But  such 
is  not  the  language  of  the  judgment.  It  is  that  the  de- 
fendant was  entitled  to  judgment  on  the  pleadings  and  on 
the  opening  statement  of  counsel  for  plaintiffs.  This  evi- 
dently means  that,  in  the  opinion  of  the  judge,  the  plead- 
ings, construed  in  connection  with  the  opening  statement, 
or  as  construed  in  the  light  of  the  opening  statement,  pre- 
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elude  a  recovery.  The  court  could  not  have  acted  upon  the 
pleadings  alone ;  for  the  record  shows  tliat  a  demurrer  was 
interposed  to  the  sufficiency  of  the  complaint,  which  was 
overruled  by  the  court,  and  the  defendant  called  -upon  to 
answer,  and  that  it  did  answer.  It  might  appear  from  the 
complaint  in  this  case  that  the  court  erred  in  holding  that 
the  complaint  was  insufficient,  and  yet  the  rulings  in  dis- 
missing the  action  might  have  been  right,  in  consideration 
of  what  was  said  in  the  opening  statement;  and,  if  the 
opening  statement  precludes  a  recovery,  we  would  not  be 
justified  in  reversing  the  judgment  of  the  court 

Sufficient  of  the  record  not  having  been  presented  to  this 
court  to  enable  it  to  pass  intelligently  upon  the  errors 
alleged,  the  motion  to  dismiss  will  be  sustained. 

Reavis,  C.  J.,  and  White,  Andeks,  Fullerton,  Had- 
ley  and  Mount,  JJ.,  concur. 


(No.  4083.     Decided  Julj  12.  1902.1 

FutDEuiCK   Kakfxdy,   Appellant,   v.   Heiirjch   Brothers    Buewing 

Company,  Respondent. 

Appeal  from  Superior  Court.  King  County. — Hon.  Boyd  J. 
Taixmah,  Judge.    Reversed. 

H.  E.  Foster,  (or  appellant. 

Preston,  Carr  &  Oilman,  for  respondent. 

Pea  Cubiam. — The  plaintiff  in  this  case  owns  a  lot  adjoining 
plaintiff  Schwede  whose  suit  against  the  same  defendant  was 
determined  July  6,  1902,  in  which  similar  relief  is  claimed.  Upon 
the  authority  of  Schwede  v.  Hemrich  Bros.  Brewing  Co.  ante,  p. 
21,  this  case  is  reversed  with  direction  to  the  superior  court  to 
grant  the  relief  prayed  for  In  the  complaint. 


MULLBNNIX  v.  BRUMMETT. 


Opinion  of  the  Court — Reavis,  C.  J. 


[No..4214.     Decided  July  23.  1B02.) 

six  et  a!.,  Respondent*,  v.  H.  M.  Bbcmmeti,  Ap 


Appeal  from  Superior  Court,  Chehalls  County.— Hon.  Ma  so* 
Irwin,  Judge.    Affirmed. 

IV.  H.  Abel  and  A.  M.  Abel,  for  appellant. 

B.  O.  Cheney,  for  respondent. 
The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Suit  for  dissolution  of  partnership  and  an 
accounting  among  the  copartners.  The  findings  of  the  superior 
court,  are  substantially  as  follows:  That  the  partnership  was 
formed  by  parol  agreement  about  July  1,  1899,  for  the  purpose  of 
logging  certain  timber  standing  within  one  thousand  feet  of  the 
Sat  sop  river,  Chehalls  county;  that  a  portion  of  the  timber  was 
owned  under  contract  of  purchase  by  plaintiffs,  and  a  portion  of 
the  land  on  which  some  of  the  timber  stood  was  owned  by 
plaintiff  McDougall;  that  plaintiffs  did  not  transfer  or  agree  to 
transfer  to  the  partnership  any  interest  In  the  contract  for  the 
purchase  of  the  timber,  but  only  granted  to  the  partnership  a 
permissive  right  to  log  such  timber  and  to  pay  the  owners  fifty 
cents  per  thousand  feet  for  all  timber  so  logged;  that  there  was 
no  time  limit  fixed  for  such  partnership,  and  no  actual  agreement 
as  to  the  length  of  time  such  business  should  be  conducted; 
that  under  such  agreement  the  partnership  built  roadways  necefr 
eary  for  logging  and  cut  about  346  logs  of  about  one  thousand 
feet  board  measure;  that  by  the  terms  of  the  agreement  the 
plaintiffs  were  to  furnish  the  timber  to  be  logged,  and  defendant 
was  to  furnish  the  use  of  his  team,  and  all  parties  were  to  con- 
tribute their  labor  In  the  business;  that  each  was  to  nay  one-third 
of  the  expenses,  and  each  should  receive  one-third  of  the  profits 
of  the  business;  that  the  partnership  continued  business  until 
about  the  15th  of  November,  1900;  that  defendant  at  different 
times  collected  sums  of  money  belonging  to  tbe  partnership,  for 
which  he  failed  and  refused  to  account;  and  that  by  reason  there 
of  differences  arose  between  tbe  parties,  making  It  necessary  to 
dissolve  the  partnership  and  to  take  an  accounting.  The  defend- 
ant claimed  damages  for  the  dissolution  of  the  partnership.    Tbe 
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court  found  that  no  proof  of  damages  had  been  made.  The  decree 
dissolved  the  partnership  and  made  an  accounting. 

No  controversy  is  made  here  upon  the  sums  stated  in  the 
account.  The  evidence  relating  to  the  grounds  for  dissolution  of 
the  partnership  has  been  examined,  and,  we  think,  sustained  the 
finding  that  necessity  for  a  dissolution  existed.  A  general  de- 
murrer was  Interposed  to  the  complaint  and  overruled.  We  are 
satisfied  the  complaint  stated  a  cause  of  action.  No  error  of  law 
Is  perceived  In  the  conclusions  of  the  superior  court,  and  the 
judgment  is  affirmed. 

Anders,  Fuliebton,  Hadlet,  Mount,  White  and  Dunbar.  JJ., 


[No.  4236.     Decided  September  9,  1902.] 

0.   A.  Thompson  et  wx.,  Respondents,  v.   Hannah   M.   Bks: 


Appeal  from  Superior  Court,  Lincoln  County.— Hon.  Ciiari.es 
H.  Neal,  Judge.    Affirmed. 

Myers  it  Warren,  for  appellant. 

Martin  <t  Grant,  for  respondents. 

Per  Cubiam. — There  Is  nothing  Involved  in  this  case  but  a 
pure  question  of  fact.  The  evidence  is  conflicting  and  ft  would 
benefit  no  one  to  enter  into  discussion  or  analysis  of  the  testi- 
mony, but  from  a  perusal  of  the  whole  record  we  do  not  feel 
disposed  to  set  aside  the  Judgment  of  the  court  before  whom  the 
witnesses  appeared  and  testified.  The  judgment  will,  therefore, 
be  affirmed. 


[No.  4230.      Decided  September  9,  1902.1 

Hannah   M.    Benson,   Respondent,    v.    O.   A.   Thompson   et   ux., 
Appellants. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon.  Charles 
H.  Neal.  Judge.    Affirmed. 

Martin  rf  Grant,  for  appellants. 
Myers  ((■  Warren,  for  respondent. 
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Per  Cuhiam. — This  is  a  companion  case  to  Thompson  v.  Ben- 
ton, No.  4336,  Just  decided,  and  Its  decision  Involves  only  a  Ques- 
tion of  costs.  We  think,  however,  that  the  complaint  filed  author- 
ized the  court  to  grant  the  restraining  order  and  that  the  court 
was  Justified  In  not  dissolving  the  same.  The  Judgment  will 
therefore,  be  affirmed. 


ABATEMENT  AND  REVIVAL. 

1.  Pendency  of  Action  in  federal  Court— Sufficiency  of 
Plea.  In  a  contest  over  a  fund  raised  by  a  city  from  local 
assessments,  which  is  claimed  In  full  by  the  surety  com- 
pany which  completed  the  work  after  Its  abandonment 
by  the  contractor,  and  In  part  claimed  by  a  bank  by 
virtue  of  assignments  made  to  It  by  the  contractor,  a  plea 
In  abatement  to  the  action  by  the  bank  In  the  state  court 
for  recovery  of  a  portion  of  the  fund  under  its  assign- 
ment was  property  sustained,  where  a  prior  action  had 
been  instituted  by  the  surety  company  In  the  federal 
court  involving  the  same  fund,  and,  although  no  physical 
possession  had  been  taken  of  it,  equitable  protection  of 
its  Integrity  had  been  sought  by  the  service  of  restrain- 
ing process  upon  its  disbursing  officer,  thereby  giving  the 
federal  court  dominion  equivalent  to  possession. — State 

ex  rel.  Scandinavian- American  Bank  v.  Tollman 411 

2.  Same — Review  by  One  Court  of  Pleadings  in  Other. 
Want  of  equity  on  the  face  of  a  bill  tiled  In  the  federal 
court  cannot  be  considered  by  the  state  court  in  deter- 
mining the  merits  of  a  plea  In  abatement  Interposed  In 
the  state    court.— M 411 


Joinder  of  Causes  of  Action.  Under  Hal.  Code,  8  4942,  which 
permits  several  causes  of  action  to  be  united  when  they 
all  arise  out  of  contract,  an  action  on  a  contract  for 
services  and  one  upon  a  guaranty  may  be  united  in  the 
same  action. — Dudley  v.  Duval 6 

See  Death;  Equity;  Intebpleades;  Judgment,  6, 

ADMISSIONS.     See  Criminal  Law,  8;  Evidence,  8. 

AFFIDAVITS.    See  Cbimikal  Law,  11;  Process,  2,  3,  ». 

ALIENS.    See  Co  a  to  ration  f>,  1,  B. 

47—20  Wash. 


INDEX— Vol.  29. 


1.  Entry  of  Judgment  Before  Exception*  Taken  to  Find- 
ings— Effect.  The  action  of  the  trial  court  in  entering 
Judgment  immediately  upon  filing  lte  findings  of  fact 
and  conclusions  of  law,  though  filed  In  the  absence  of,  and 
without  notice  to,  the  losing  party,  would  not  constitute 
reversible  error. — Kintcade  v.  Witherop 10 

2.  Exceptions  to  Conclusions  of  Law.  When  the  facts  as 
found  by  the  court  are  not  disputed,  the  only  question 
is  whether  the  judgment  is  authorized  by  the  facts 
found,  and  this  question  Is  reviewable  upon  a  general 
exception  to  the  conclusions  of  law. — Woodhurst  v. 
Cramer 40 

3.  Review,  on  Appeal — Shifting  of  Issues  by  Equitable  De- 
tente— Presumption  at  to  Amendment  of  Pleadings.  Al- 
though an  action  in  Its  Inception  may  have  been  one 
merely  for  possession  of  land,  yet  where  the  defendants 
have  asked  for  equitable  relief,  and  the  plaintiff  on  ap- 
peal has  asked  that  the  issue  raised  by  defendants  be 
determined,  the  supreme  court  will  consider  the  plead- 
ings amended  so  as  to  bring  the  matters  suggested  within 
the  Issues.— Id 40 

4.  Admission  of  Evidence — Proof  of  Rebate  of  Tare*— 
Harmless  Error.  In  an  action  to  recover  possession  of  a 
promissory  note,  which  was  payable  only  in  case  certain 
personal  property  taxes  were  not  rebated,  the  admission 
of  plaintiff's  testimony  as  to  the  manner  of  the  reduction 
was  not  prejudicial  error,  where  the  evidence  showed 
that  a  reduction  had  In  fact  been  made,  which  was  ac- 
cepted and  acted  upon  by  defendant,  since  the  burden 
was  thereby  cast  upon  defendant  to  show  the  Illegality  of 
the  reduction. — Carr  v.  Jones 78 

h.  Amount  in  Controversy.  Where  the  value  of  the  prop-  ' 
erty  sought  to  be  recovered  Is  In  excess  of  (200,  auch 
fact  determines  the  amount  In  controversy  for  the  pur 
pose  of  appellate  Jurisdiction,  even  as  to  an  intervening 
claimant  who  establishes  title  to  a  portion  of  the  prop- 
erty of  less  value  than  that  sum.— Goodyear  Rubber  Co. 
v.   Schreiber Si 

*.  Harmless  Error.  In  an  action  for  breach  of  contract  to 
apply  for  and  procure  from  the  state  land  commission 
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for  plaintiffs  the  tide  land  abutting  upon  their  upland 
lot,  the  admission  In  evidence  of  what  proof  the  de- 
fendant offered  before  the  board  to  establish  plaintiffs' 
title  was  not  prejudicial  error,  since  It  was  merely  cumu- 
lative of  the  record  of  the  commissioners  showing  the 
Judgment  rendered,  which  must  be  presumed  as  based 
upon  competent  and  satisfactory  evidence. — Schjoede  v. 
Hemrich 124 

7.  Objections  Not  Urged  Below.  That  an  affirmative  defense 
1b  Inconsistent  with  the  denials  of  an  answer  cannot  be 
urged  for  the  first  time  on  appeal. — It 124 

8.  Improper  Admission  of  Evidence — Harmless  Error.  The 
Improper  admission  of  evidence  Is  not  cause  for  reversal, 
where  the  action  Is  one  triable  de  novo  on  appeal. — 
Rohrer  v.  Snyder 199 

9.  Notice  in  Case  of  Several  Judgments.  The  fact  that  a 
judgment  consists  of  several  parts,  In  that  it  makes 
separate  awards  In  favor  of  several  defendants,  would 
not  require  plaintiff  to  give  distinct  notices  of  appeal 
from  the  several  judgments    rendered. — Clark  v.  Eltinge  215 

10.  Harmless  Error— Improper  Admission  of  Evidence.  The 
admission  of  Incompetent  evidence  In  an  action  of  equit- 
able cognisance,  which  Is  triable  de  novo  on  appeal,  Is 
not  ground  for  reversal.— Hastings  v.  Anacortes  Pack- 
ing   Co 22* 

11,  Superseded* — Eviction  Pending  Appeal — Rights  of 
Surety  on  Supersedeas  Bond.  A  respondent  who  disre- 
gards the  stay  of  proceedings  allowed  upon  an  appeal 
from  a  Judgment  against  appellant  for  damages  and  the 
restitution  of  premises,  In  that  he  evicts  the  appellant 
pending  the  appeal  from  free  and  full  use  of  the  prem- 
ises by  shutting  off  his  heat,  light  and  water  and  by  nail- 
ing up  some  of  the  entrances  thereto,  la  not  entitled,  on 
an  affirmance  of  his  judgment,  to  Judgment  against  the 
surety  upon  the  supersedeas  bond  for  anything  more 
than  the  costs  of  his  appeal,  but  Is  relegated  to  his 
action  on  the  bond  to  recover  further  relief,  where  the 
inducement  for  the  surety  company  to  assume  liability 
was  its  belief  that  appellant  would   be  able  to   make 
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enough  out  of  hie  business  on  the  premises  to  save  the 
surety  harmless. — Quandt  v.  Smith 311 

12.  Objection*  Not  Urged  Below — Introduction  of  Evidence 
Without  Objection— Effect.  Where  a  plaintiff  Intro- 
duces evidence  on  the  theory  that  the  denials  of  defend- 
ant raise  a  particular  Issue,  she  cannot  afterwards  raise 
the  objection  that  no  issue  was  tendered,  but  she  la 
bound  by  the  legal  effect  of  the  evidence  introduced  by 
her  upon  that  issue. — Sherman  V.  Sweeny 321 

13.  Dismissal — Buf/lciencv  of  Assignment  of  Error.  A  mo- 
tion to  dismiss  an  appeal  for  want  of  an  assignment  of 
error  Is  without  merit,  where  the  appellant's  brief  ex- 
pressly assigns  as  error  the  order  sustaining  defendant's 
demurrer  to  his  petition  and  dismissing  the  petition, 
with  costs  to  defendant. — Stale  ex  rel.  McClaine  v.  Reed.  383 

14.  Sufficiency  of  Bond — Obligees,  An  appeal  bond  Is  not 
nugatory  because  It  runs  to  the  sureties  on  plaintiffs 
cost  bond  as  well  as  to  the  respondents,  where  It  Is  con- 
ditioned to  satisfy  and  perform  the  Judgment  on  appeal, 
and  Is  therefore  ample  to  protect  the  rights  of  respond- 
ents.— White  Crest  Canning  Co.  e.  Sims 389 

15.  Same — Surety  as  Both  Obligee  and  Obligor.  The  fact 
that  an  appeal  bond  was  signed  by  one  of  the  obligee* 
named  therein  would  not  render  It  void,  provided  It  had 

another  and  a  sufficient  surety  thereon. — Id 389 

16.  Dismissal  of  Appeal — Cessation  of  Controversy.  An 
appeal  will  not  be  dismissed  on  the  ground  of  a  cessa- 
tion of  the  controversy,  where  the  record  merely  shown 
that  the  controversy  could  have  ceased,  not  that  It  has 
actually  done  so. — Id 389 

IT.  Appealable  Order — Refusal  to  Vacate  Judgment.  An  or- 
der refusing  to  vacate  a  Judgment  Is  appealable,  so  as  to 
bring  up  for  review  that  part  of  the  case  seeking  a  vaca- 
tion.— In  re  Lamona's  Estate 39* 

18.  Appeal  From  Two  Orders — Generol  Motion  to  Dismiss- 
Effect.  A  general  motion  to  dismiss  an  appeal  from 
both  the  Judgment  in  a  cause  and  from  an  order  refus- 
ing to  vacate  the  Judgment,  on  the  ground  that  the 
appeal  was  not  taken  in  time,  will  be  denied,  when  there 
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Is  no  question  as  to  the  appeal  from  the  order  being 
within  due  time.— Id 394 

19.  Error  tit  Overruling  Demurrer-— Effect  of  Subsequent 
Amendment  of  Complaint.  Error,  if  any,  in  overruling 
a  demurrer  to  a  complaint  will  not  be  considered  on  ap- 
peal, where  the  alleged  defect  has  been  obviated  by  the 
amendment  of  the  complaint  on  the  trial. — Maris  v. 
Clevenger -395 

20.  Sufficiency  of  Complaint — Error  Not  Urged  Below.  On 
an  appeal  by  the  plaintiff  In  a  personal  Injury  case,  the 
respondent  Is  entitled  to  urge,  although  the  objection  was 
not  raised  in  the  lower  court,  that  the  complaint  does 
not  state  a  cause  of  action,  for  the  reason  that  it  shows 
contributory  negligence  on  the  part  of  the  plaintiff. — 
OToote  v.  Faulkner 544 

21.  Appeal  by  Cities — Supersedeas — Bond  Unnecessary.  An 
appeal  by  a  city  from  a  Judgment  against  It  operates  as 
a  supersedeas  of  the  Judgment  and  any  execution  thereof, 
without  the  necessity  of  bond,  and  hence  an  order  of 
the  court  commanding  the  city  comptroller  to  issue  a 
warrant  on  a  Judgment  against  the  city  was  properly 
vacated,  where  an  appeal  from  such  Judgment  was  subse- 
quently taken  by  the  city.— Jordan  v.  Seattle 581 

22.  Defective  Bond — Amendment  on  Motion  to  Dismiss.  Un- 
der Laws  1899,  p.  29,  which  provides  that  on  the  hearing 
of  a  motion  to  dismiss  an  appeal  the  supreme  court  may 
allow  all  amendments  in  matters  of  form,  and  that  no 
appeal  shall  be  dismissed  for  any  Informality  or  defect 
In  the  appeal  bond,  etc.,  If  the  appellant  shall  forthwith, 
upon  order  of  the  court,  perfect  the,  appeal,  an 
appeal  will  not  be  dismissed  because  the  bond,  while 
purporting  on  its  face  to  be  made  by  the  appellants  and 
a  surety  as  a  joint  and  several  obligation,  was  signed  by 
the  surety  alone,  but  the  appellants  will  be  permitted  to 
complete  its  execution  by  signing  it  at  the  time  of  the 
hearing  of  the  motion  tor  dismissal. — Bloomingdale  v. 
Weil 611 

23.  Errors  Assigned— Insufficiency  of  Record  for  RevitvJ. 
Where  a  Judgment  of  nonsuit  recites  that  It  is  based  upon 
the  pleadings  and  on  the  opening  statement  of  counsel 
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for  plaintiffs,  an  appeal  will  be  dismissed  where  the  rec- 
ord does  not  contain  such  opening  statement,  for  the 
reason  that,  because  of  its  absence,  the  supreme  court 
would  be  unable  to  pass  intelligently  upon  the  error 
alleged  In  granting  the  nonsuit. — Johnson  v.  Spokane. . .  730 

See  Contempt,  3;  Criminal  Law,  11-14;  Eminent  Do- 
main, 2;  Mandamus;  Negligence,  2. 

APPEARANCE. 

Waiver  of  Special  Appearance — Waal  Constitute*.  Where 
a  defendant  who  has  entered  a  special  appearance  in  an 
actloh  afterwards  answers  to  the  merits  without  pre- 
serving his  special  appearance,  he  thereby  waives  any 
rights  thereunder,  and  renders  his  appearance  general, 
under  Bal.  Code,  !  4886;  and  the  fact  that  the  court  had 
ordered  a  default  entered  unless  he  asked  further  time  to 
plead  would  not  excuse  his  subsequent  answer  to  the 
merits,  when  the  appearance  and  answer  were  volun- 
tarily made  under  an  agreement  to  do  so  Is  case  cer- 
tain proceedings  were  bad,  which  were  done  accord- 
ingly.—Walter*  v.  Field 558 


ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

Foreign  Assignments — Rights  of  Assignee  as  Against  For- 
eign Creditors.  A  foreign  creditor  of  a  foreign  debtor 
cannot  attach  his  debtor's  realty  in  this  state,  where 
the  debtor  has  made  a  voluntary  assignment  of  all  his 
property  for  the  benefit  of  creditors  to  a  foreign  as- 
signee, who  has  complied  with  the  laws  of  this  state 
relating  to  the  recording  of  such  instruments,  when  such 
assignment  was  valid  under  the  laws  where  executed 
and  does  not  conflict  with  the  laws  or  public  policy  of 
this  State. — Blooming-dale  v.  Weil 611 

See  Quieting  Title,  4. 

ATTACHMENT. 

1.  When  Attachment  May  Issue — Equitable  Causes.    Under 
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Bal.  Code,  |  5360,  an  attachment  may  issue  in  an  equit- 
able action,  when  the  object  of  the  action  la  to  recover  a 
specified  amount  of  money. — Bohrer  v.  Snyder 199 

2.  Lien— Priorities  Between  Unrecorded  Deed  ana  Title  Ac- 
Quired  at  Execution  Bale.  Title  acquired  by  an  execution 
creditor  under  hie  own  attachment  levy  and  sale  will 
not  prevail  over  a  prior  unrecorded  deed. — Id 199 

ATTORNEY  AND  CLIENT.    See  Cbiminal  Law,  16. 

BANKRUPTCY. 

Trustee  in  Bankruptcy — Right  to  Bankrupt's  Goods,  A 
trustee  In  bankruptcy  does  not  stand  in  the  relation  of  a 
purchaser  for  value  without  notice,  and  la  therefore  not 
entitled  to  retain  possession  of  goods  obtained  by  the 
bankrupt  through  fraud,  where  the  sale  has  been  re- 
scinded by  the  seller  on  that  ground. — Goodyear  Rub- 
ber Co.  v.  Schreiber 94 

BILL  OF  PARTICULARS.    See  Plkaoino,  4,  5. 

BILLS  AND  NOTES. 

Cause  of  Action — Recovery  of  Paid  Note.  In  an  action  to 
recover  possession  of  a  promissory  note  which  had  been 
executed  by  plaintiff  to  defendant,  the  complaint  Is  not 
demurrable  because  It  shows  the  note  has  been  paid, 
since  its  possession  by  the  maker,  even  after  payment, 
has  some  elements  of  value  to  him. — Carr  v.  Jones 78 

See  Husband  and  Wife,  1;  Mortgages,  4. 

BONA  FIDE  PURCHASERS.     See  Vendor  and  Purchaser, 
1-8. 

BONDS.    See  Appeal,  14,  15,  21,  22;  Ibbiqation,  1-4. 

BOUNDARIES.    See  Evidence,  3,  4. 

CANCELLATION  OF  INSTRUMENTS. 

Cancellation  of  Deed — Inadequacy  of  Price.  Where  the 
parties  to  a  conveyance  have  not  dealt  on  equal  terms, 
the  rule  that  mere  inadequacy  of  price  Is  not  sufficient 
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to  afford  {round  for  equitable  relief  la  Inapplicable. — 
Stack  v.  None 188 

See  Evidence,  6. 
CARRIERS. 

1.  Injury  to  Pattengera — Duty  to  Light  Depot  Premises. 
A  railroad  company  cannot  excuse  Its  failure  to  comply 
with  Its  primary  duty  to  properly  light  Its  depot  prem- 
ises by  showing  that  it  had  procured  the  city  to  maintain 
lights  In  the  vicinity,  and  that  the  unlighted  condition 
of  the  premises  at  the  time  or  an  accident  was  due  to 
the  fact  that  the  city  lights  suddenly  and  unexpectedly 
went  out. — Owen  v.  Washington  d  C.  By.  Co 207 

2.  Same — Contributory  Negligence— Alighting  on  Side  Oppo- 
site Platform.  It  Is  not  negligence  per  se  for  a  passen- 
ger to  get  off  a  train  on  the  aide  opposite  the  platform, 
but  such  fact  is  a  question  for  the  Jury,  to  be  considered 
in  connection  with  the  circumstances  of  the  particular 
case. — IS 207 

3.  Sane — Nonsuit.  In  an  action  to  recover  damages  for 
Injuries  resulting  from  defendant's  negligence  In  falling 
to  properly  light  Its  depot  premises,  the  refusal  to  grant 
a  nonsuit  was  proper,  where  the  evidence  showed  that 
plaintiff  was  ninety-one  years  of  age,  that  he  got  off  the 
car  on  tbe  side  opposite  the  platform  on  the  suggestion 
of  the  conductor,  that  be  objected  that  there  was  no 
platform  there  and  was  directed  by  the  conductor  how 
to  reach  tbe  platform  from  that  point,  that  he  started 
down  tbe  yard  to  get  around  the  train  and  became  lost 
In  the  darkness,  that  he  came  to  a  platform,  crawled 
upon  It,  and  was  feeling  his  way  along  It,  when  he  tell 
over  tbe  edge  and  received  the  injuries  complained 
of.— Id.   207 

4.  Ejection  of  Passenger — Mistake  of  Agent — Liability  in 
Damages.  A  passenger  ejected  from  a  street  car  is  not 
restricted  to  the  recovery  of  his  fare,  but  is  entitled  to 
an  action  for  substantial  damages,  where  he  had  paid 
bis  fare  to  tbe  conductor  on  one  line  and  asked  for  a 
transfer  to  another  line  operated  by  the  company,  but 
was  given  the  wrong  transfer  check,  which  he  accepted 
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without  noticing  the  mistake  and  presented  to  the  con- 
ductor of  the  line  upon  which  be  sought  to  be  trans- 
ferred, but  was  refused  the  right  to  ride  unless  he  again 
paid  fare;  and  the  fact  that  the  agent  called  upon  to 
correct  the  mistake  was  other  than  the  one  making  It 
would  not  affect  the  question  of  liability,  since  the  com- 
pany acted  through  agents  In  contracting  to  carry  him, 
and  the  act  of  one  conductor  was  In  effect  the  act  of  the 
other,  because  the  acts  of  both  were  the  acts  of  the 
company. — Lavsshe  v.  Tacoma  Ry.  A  Power  Co 681 

See  Trial,  4. 
CERTIORARI.    See  Eminent  Domain,  2. 
CITIZENS.    See  Cobforations,  1,  3;    Indians,  3. 
COMMERCIAL  PAPER.    See  Bills  and  Notes. 
COMMUNITY  PROPERTY.    See  Husband  anb  Wife. 
CONSTITUTIONAL  LAW. 

1.  Special  Privileges  to  One  Clots  of  Citizens — Selection  of 
Jury  Commissioners.  The  right  given  to  members  of 
the  bar  by  the  Jury  act  of  1901  (Laws  1901,  p.  204) 
to  recommend  four  eligible  persona  from  the  bar  of 
the  county,  from  whom  the  court  shall  select  two  to  act 
as  commissioners  for  the  selection  of  jurors.  Is  not 
the  conferring  of  a  privilege  or  Immunity  upon  any 
class  of  citizens  such  as  is  prohibited  by  f  12,  art.  1,  of 
the  state  constitution.— State  v.  Vance 436 

2.  Impairment  of  Contract.  A  contract  entered  Into  by 
the  state  board  of  education,  under  Laws  1897,  p.  356. 
whereby  It  was  agreed  plaintiff  should  supply  certain 
books  to  the  public  schools  for  a  period  of  five  years, 
being  a  valid  one,  its  obligation  could  not  be  Impaired 
either  by  subsequent  legislation  or  by  the  action  of  any 
board  proceeding  by  authority  of  such  legislation.— 
Rand.  McXally  rf  Co.  v.  Hartranft 591 

3.  Some— Selection  of  Supplementary  Books  by  County 
Board  of  Education.  Laws  of  1901  (Extra  Session),  p. 
8.  which  authorize  local  school  boards  to  adopt  test- 
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books,  does  not  empower  them  to  make  selections  which 
will  Impair  existing  contracts  made  by  the  state  board 
of  education,  and  such  act  would  be  unconstitutional 
in  so  far  as  It  Impaired  contracts  made  by  the  state 
board  under  Laws  1897,  p.  356,  although  the  act  may  be 
operative  and  effective  as  a  constitutional  law,  after  the 
expiration  of  existing  contracts  that  might  be  affected 
by  It— Id Ml 

4.  Liberty  of  Contract — Regulation  Of  Hours  of  Employ- 
ment of  Females.  The  act  of  1901  regulating  and  limit- 
ing the  hours  of  employment  of  females  In  any  me- 
chanical or  mercantile  establishment  (Laws  1901,  p. 
118),  by  forbidding  their  employment  for  more  than 
ten  hours  during  any  day,  is  a  legitimate  exercise  of  the 
police  power  of  the  state,  enacted  for  the  welfare  of 
society  at  large,  and  therefore  constitutional,  although 
a  restriction  to  some  extent  upon  the  right  of  women 
to  contract  their  labor.  {Seattle  v.  Smith,  22  Wash.  327, 
distinguished.)— Btate  v.  Buchanan 602 

See  Irrigation,  1;    Judges,  1,  2;    MONOPOLIES;   States 
and  State  Officers,  1,  2. 

CONTEMPT. 

1.  Showing  by  Affidavit — Form  of  Affidavit.  The  statutory 
requirement  that  matters  constituting  contempt  must 
be  shown  by  affidavit  presented  to  the  court  is  satisfied 
by  the  filing  of  a  written  declaration  In  the  form  of  a 
complaint,  properly  sworn  to  and  certiDed,  when  such 
declaration  Is  Intended  to  constitute  an  affidavit. — State 

ex  rel.  Victor  Boom  Co.  v.  Peterson 571 

2.  Disobedience  of  Order  of  Court — Persons  Affected  by 
Order.  Bal.  Code,  !  5798,  subd.  5,  which  provides  that 
disobedience  of  any  lawful  Judgment,  decree,  order,  or 
process  of  a  court  shall  be  deemed  a  contempt  of  court, 
applies  only  to  such  as  stand  In  the  relation  of  parties 
to  the  action,  or  in  privity  with,  or  In  the  position  of 
servant,  agent,  or  employee  of,  the  nominal  parties, 
and  who  are  in  some  way  designated  as  subject  to  the 
orders  of  the  court.— Id 571 

3.  Summary  Proceedings  on  Attachment  for  Contempt — 
Harmless  Error.     The  fact  that  one  attached  for  con- 
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tempt  was  ordered  arrested  and  brought  before  the  court 
without  bail  and  without  the  designation  of  a  return 
day  in  the  warrant,  was  not  prejudicial  error  where 
the  record  shows  that,  when  brought  Into  court,  he 
waa  allowed  time  to  plead,  and,  in  the  meantime,  to  go 
upon  hie  own  recognizance. — Id 5 

CONTINUANCE.    See  Criminal  Law,  7,  1G,  16. 

CONTRACTS. 

1.  Construction — Reimbursement  for  Money*  Advanced — 
Partition — Right  to  Hen — Pergonal  Judgment.  Action 
by  plaintiffs  for  the  partition  of  land,  an  undivided  half 
of  which  they  held  in  trust  for  defendant,  and  to  have 
a  Hen  declared  on  defendant's  share  for  money  advanced 
and  for  the  sale  of  his  share  to  satisfy  the  Hen.  Owing 
to  legal  complications  with  a  third  party,  defendant  had 
conveyed  a  tract  of  land  to  plaintiffs,  who  were  to  pay 
114,000  for  one-half  thereof  and  hold  an  undivided  half 
In  trust  for  the  grantor,  agreeing  to  survey  and  plat 
the  land  into  lota  within  fifty  days,  which  should  be 
sold  as  soon  as  possible  at  a  minimum  price  of  $300  each, 
and  from  the  sums  realized  thereby  expenses  were  to 
be  first  paid  and  the  balance  divided  between  grantor 
and  grantees.  Subsequently,  In  compromise  of  the  suit 
by  said  third  party,  the  plaintiffs,  at  defendant's  request, 
advanced  the  sum  of  (25,000,  which  left  defendant  at  the 
time  Indebted  to  them  in  the  sum  of  (17,000,  whereupon 
the  original  agreement  was  so  modified  as  to 
permit  plaintiffs  to  retain  the  share  of  the  proceeds 
of  Bales  belonging  to  defendant  until  they  should  have 
been  fully  reimbursed  for  the  advances  made  by  them, 
and  were  to  look  for  reimbursement  to  such  fund  alone. 
Shortly  after  this  agreement  was  entered  into  the  real 
estate  market  became  inactive  and  It  was  Impossible 
to  sell  the  lots  at  the  price  agreed  upon,  but  defendant 
refused  to  lower  such  selling  price.  There  was  no  time 
expressed  when  the  agreement  should  terminate  and  a 
settlement  be  made,  but  there  was  a  provision  that 
(2,500  per  year  should  be  paid  to  defendant  for  two 
years,  or  a  proportionate  part  thereof  should  the  suit 
against  him  be  determined  before  the  expiration  of  two 
years,  upon  which  event  defendant  was  entitled  to  de- 
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nund  a  reconveyance  of  an  undivided  halt  of  the  prop- 
erty remaining  unsold. 

Held,  that  it  was  within  the  contemplation  of  the 
parties  that  the  lots  would  be  sold  within  a  reasonable 
time  and  plaintiffs  thereby  receive  reimbursement  for 
moneys  advanced;  that  there  having  been  no  sales  of 
the  lots  for  a  long  time,  plaintiffs  were  entitled  to  par- 
tition thereof,  and  also  to  a  Hen  against  defendant's 
share  of  the  land  after  partition  for  the  purpose  of 
reimbursement  of  advances  made. 

Held,  further,  that  by  the  terms  of  the  agreement 
the  plaintiffs  were  to  look  to  the  proceeds  of  the  land 
alone  for  reimbursement,  and  hence  would  not  be  entitled 
to  a  personal  Judgment  against  defendant — Griggs  v. 
Ootoer  H 

2.  Breach — Sole  of  Business — Conditional  Payment  of  Con- 
sideration. Under  a  contract  providing  that  defendant 
should  pay  plaintiff  fifty  dollars  per  month,  while  operat- 
ing a  stage  line  sold  him  by  plaintiff,  payable  "until 
there  la  a  railroad  runrilng  Into  Republic  or  an  oppo- 
sition stage,"  the  refusal  of  defendant  to  pay  such 
monthly  Installment  for  a  period  of  foul  months,  during 
which  another  stage  line  was  run  In  opposition  to  him, 
would  not  constitute  a  breach.— Monroe  v.  WiUon 121 

3.  Breach — What  Constitutes.  Failure  to  prosecute  an 
appeal  from  the  determination  of  the  board  of  state  land 
commissioners  would  not  constitute  a  breach  of  a  con- 
tract whereby  defendant  had  agreed  to  make  application, 
in  the  name  of  the  plaintiffs,  for  the  purchase  from  the 
state  of  tide  land  claimed  to  abut  upon  plaintiff's  lot, 
and  had  agreed  to  "perform  all  conditions  necessary 
and  requisite  in  completing  the  title  to  said  property  at 
his  own  individual  cost  and  expense,  Including  the  cost 
of  appraisement  and  purchase  of  said  land,  attorney's 
fees,"  etc.,  In  the  absence  of  some  provision  clearly 
indicating  that  an  appeal  was  within  the  contemplation 

of  the  parties. — Schtcede  vs.  Hemrich 124 

4.  Building  Contract — Modification — Evidence.  Although 
a  building  contract  may  have  required  written  authority 
from  the  owner  for  deviations  Id  the  plans,  yet  where 
the  owner  orally  directed   changes  made,  which  wen 
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acted  upon  by  the  contractor,  both  parties  thereby 
waived  the  provisions  of  the  contract  requiring  written 
evidence  of  alterations,  and  consequently  they  could  be 
established  by  oral  evidence  In  an  action  between  the 
owner  and  the  surety  upon  the  contractor's  bond. — Crow- 
ley v.  U.  8.  Fidelity  &  Guaranty  Co 268 

ii.  Rescission  by  Substitution  of  New  Agreement.  The  legal 
effect  of  a  subsequent  contract  covering  the  same  subject 
matter  and  made  by  the  same  parties  as  an  earlier 
agreement  between  them,  but  containing  terms  Inconsis- 
tent therewith,  so  that  the  two  cannot  stand  together, 
is  to  rescind  the  earlier  contract  by  making  the  later 
one  a  substitute  therefor. — Sherman  v.  Sweeny 321 

6.  Contract  for  Services — Conditional  Payment— Right  of 
Recovery.  A  mining  expert  is  not  entitled  to  recover 
for  his  services  In  examining  and  reporting  upon  a 
mine,  under  a  contract  providing  he  should  be  paid  a 
stipulated  sum  In  case  a  sale  should  be  effected  "by  and 
through  the  report"  made  by  him  on  the  property,  when 
there  is  no  evidence  showing  that  the  report  aided  in 
the  sale  of  the  property,  other  than  the  fact  that  it  had 
been  submitted  along  with  other  reports  to  the  pur- 
chaser.— Wishon  v.  Great  Western  Mining  Co 365 

See   Cokbtitutio.nal  Law,  2-4;    Coukties,   2;    Lous 
and  Loo o j wo,  3. 

CORPORATIONS. 

1.  Citizenship — Ownership  of  Stock  by  Aliens.  A  corpora- 
tion organized  and  existing  under  and  by  virtue  of  the 
laws  of  this  state,  which  authorize  "any  two  or  more 
persons"  to  organize  a  corporation  but  nowhere  re- 
quires that  the  Incorporators,  nor  the  holders  of  a  ma- 
jority of  the  capital  stock,  shall  be  citizens  of  the  state 
or  of  the  United  States,  Is  not  an  alien  merely  because 
a  majority  of  Its  capital  stock  Is  owned  by  aliens,  but  Is 
a  domestic  corporation.— Has  tings  v.  Anacortes  Pack- 
ing   Co 224 

2.  Same— Fishing  Bite  Not  Real  Estate.  The  constitutional 
provision  (Art.  2,  9  33)  prohibiting  corporations,  the 
majority  of  whose  stock  Is  held  by  aliens,  from  acqulr- 
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log  the  ownership  of  lands  In  this  state  places  no  re- 
striction upon  the  granting  of  fishing  licenses  to  such 
corporations,  since  the  license  authorized  under  our  stat- 
utes is  merely  a  roving  license  for  a  limited  period 
without  conferring  any  title  to  real  property. — Id 214 

3.  Place  Of  Business.  The  fact  that  a  fishing  company  had 
Its  real  and  active  place  of  business  outside  of  the  state 
during  certain  seasons  of  the  year,  would  not  make  It 
a  non-resident,  where  ft  had  otherwise  fully  complied 
with  the  requirements  of  our  corporation  laws,  nor 
would  such  fact  Justify  the  seizure  of  Its  Gehlng  site  by  a 
stranger. — Id 224 

4.  Insolvency — Receiver* — Preferred  Claims.  Where  a 
receiver  of  an  Insolvent  lumber  manufacturing  cor- 
poration was  appointed,  with  directions  to  continue  the 
business,  and  It  was  made  a  condition  of  his  appointment 
that  all  claims  for  labor  incurred  by  the  corporation 
within  ten  months  prior  to  the  beginning  of  the  suit 
in  which  the  receiver  was  appointed  should  be  paid  In 
full  out  of  the  assets  and  earnings  of  the  plant,  one  who 
wrb  engaged,  prior  to  such  appointment.  In  getting  out 
logs  for  the  corporation,  and  who,  after  such  appoint- 
ment, paid  off  his  labor  claims  on  the  advice  of  the  court 
that  they  were  preferred  claims  and  came  within  the 
terms  of  the  order  directing  the  receiver  to  pay  such  In 
full  and  that  It  would  be  unnecessary  for  him  to  file 
Hen  claims  against  the  logs,  Is  entitled  to  have  the 
amount  paid  by  him  fn  satisfaction  of  the  labor  claims 
of  his  employees  allowed  as  a  preferred  claim  against 
the  receiver. — Davis  v.  Fatter 363 


Coats  in  Criminal  Cases.  Under  Bal.  Code,  9  6975,  whicb 
provides  that  "when  the  defendant  la  found  guilty,  the 
court  shall  render  Judgment  accordingly,  and  the  de- 
fendant shall  be  liable  for  all  costs,  unless  the  court  or 
Jury  trying  the  cause  expressly  find  otherwise,"  and  Id., 
!  1629,  wblch  provides  that  '"every  person  convicted  of 
a  crime,  or  beld  to  ball  to  keep  the  peace,  shall  be  liable 
to  all  the  costs  of  the  proceedings  against  him,  Includ- 
ing, when  tried  by  a  Jury  In  the  superior  court.  $12  for  a 
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Jury  ton,"  It  was  not  error  for  the  court  to  refuse  to 
strike  from  the  coat  bill  against  defendant  the  jury  fee, 
clerk's  and  sheriff's  fees,  although  the  compensation  of 
such  officers  Is  provided  for  by  salaries  Instead  of  fees. 
— Stale  v.  Armstrong 

See  Mechanic's  Liens,  2. 


1.  Maintenance  of  Ferries — Lease  to  Private  Parties.  Un- 
der Laws  1899,  p.  39,  which  provides  that  any  county 
Is  authorized  to  operate  and  maintain  a  ferry  across 
any  body  of  water  within  or  bordering  on  such  county, 
"free  or  for  toll,  by  and  under  the  direction  and 
control  of  the  board  of  county  commissioners  of 
such  county,  and  as  said  board  shall  by  resolu- 
tion determine,"  a  county  not  only  has  power 
to  operate  a  ferry,  but  is  authorized  to  maintain 
one  by  leasing  a  ferry  owned  by  it  to  private  Individ- 
uals.— State  ex  rel.  Jackson,  v.  King  County 369 

2.  Same—  Contracts— Review  by  Courts.  Where  a  county 
acts  within  the  scope  of  Its  powers,  the  policy  of  a 
contract  made  by  it,  viewed  from  a  business  standpoint. 
Is  not  subject  to  review  by  the  courts,  unless  such  a 
gross  abuse  of  power  as  to  amount  practically  to  fraud 

\s  shown.— Jd 369 

3.  Same — Public  Policy — Surrender  of  Control  of  Ferry  to 
Lessee.  The  fact  that  a  county  in  making  a  contract 
with  private  individuals  to  operate  a  ferry  for  a 
limited  time  agrees  that  the  tolls  to  be  charged  shall 
not  be  fixed  below  a  minimum  sum,  and  that  not  more 
than  seven  trips  per  day  should  be  required  of  them, 
would  not  Invalidate  the  contract  as  being  against  pub- 
lic policy,  on  the  ground  that  it  amounts  to  a  surrender 
by  the  county  of  Its  direction  and  control  over  the  ferry. 
Inasmuch  as  the  limitation  contained  In  Laws  1899, 
p.  39,  against  a  surrender  of  control  merely  requires  the 
county  to  exercise  its  right  of  control  In  so  far  as  to 
see  that  the  tolls  are  reasonable  and  the  service  ade- 
quate.—Id 369 

4.  Same — Lease  of  Property — Competitive  Bidding.  Laws 
1901.  p.  183,  providing  for  the  leasing  of  county  prop- 
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ert.y  upon  competitive  bid*  has  no  application  to  a  con- 
tract by  the  county  for  the  lease  of  Its  ferry. — Id 3 

CRIMINAL  LAW. 

1.  Dismissal— Effect  as  Bar.  Under  Bal.  Code,  §  6916.  which 
provides  that  the  dismissal  of  an  information  la  a  bar 
to  another  prosecution  for  the  same  offense,  If  ft  be  a 
misdemeanor,  but  is  not  a  bar  If  the  offense  charged  is 
a  felony,  one  charged  with  a  felony  but  convicted  of  a 
misdemeanor  is  not  entitled  to  claim  that  the  informa- 
tion was  barred  because  of  the  dismissal  of  a  prior  one. 
— Mate  v.  Armstrong 


2.  Discharge  of  Jury— Farmer  Jeopardy.  A  plea  of  once 
In  jeopardy  cannot  be  based  upon  the  discharge  of  the 
Jury  on  a  former  trial,  when  they  had  been  out  for  nine- 
teen hours,  had  stood  one  way  for  twelve  hours,  and  re- 
ported, when  called  Into  court,  that  there  seemed  no 
prospect  of  their  being  able  to  reach  an  agreement, 
since  Bal.  Code,  S  5006,  authorises  the  discharge  of  a 
Jury,  "after  they  have  been  kept  together  until  it  satis- 
factorily appears  that  there  ie  no  probability  of  their 
agreeing." — State   v.    Costello 3 

3.  Circumstantial  Evidence — Admissibility.  In  a  prosecu- 
tion for  assault,  a  piece  of  garden  hose  filled  with  sand 
is  admissible  In  evidence,  although  never  traced  to  the 
possession  of  defendant,  when  there  is  evidence  show- 
ing that  the  defendant  was  in  the  Immediate  vicinity 
about  the  time  the  crime  waa  committed,  that  the  piece 
was  cut  from  a  garden  hose  hanging  on  a  fence  near  by, 
that  the  wound  upon  the  head  of  the  prosecuting  wit- 
ness was  of  a  character  likely  to  be  made  by  such  an 
Instrument,  and  that  the  Instrument  was  found  next 
morning  near  the  place  of  the  assault  and  In  the  direc- 
tion taken  by  the  assailant  in  hie  flight. — 14 3 

4.  Argument  to  Jury — Reading  from  Reporter's  nates  of 
Testimony-  Error  cannot  be  predicated  upon  the  ac- 
tion of  the  prosecuting  attorney,  upon  argument  to  the 
Jury,  In  reading  the  testimony  of  a  witness  from  the  re- 
porter's transcript  of  his  notes,  nor  upon  his  refusal  to 
read  the  whole  of  the  testimony  after  having  read  a 
part  to  the  Jury. — Id 3 


INDEX— Vol.  29. 


CRIMINAL  LAW— Continued. 
E.  Presence  of  Defendant  at  Trial— Presumptions.  Where 
the  minutes  of  the  clerk  show  that  the  defendant  was 
present  at  the  beginning  of  his 'trial  upon  a  charge  of 
felony  the  presumption  follows  that  he  was  present  dur- 
ing the  remainder  of  the  trial,  unless  there  Is  an  affirm- 
ative showing  otherwise.— Id 366 

6.  Preliminary  Examination — Insufficiency  of  Complaint. 
The  fact  that  the  complaint  before  a  committing  mag- 
istrate does  not  state  facts  sufficient  to  constitute  a 
crime,  with  all  the  particularity  required  In  an  Indict- 
ment or  information,  would  not  render  all  the  subse- 
quent proceedings  void,  nor  make  Illegal  the  custody 
of  one  committed  after  an  examination  upon  such  In- 
formal complaint,  since  the  determination  by  the  mag- 
istrate of  the  probable  cause  of  the  guilt  of  the  accused 

Is  based  upon  the  evidence. — 6  fate  v.  Newton     373 

7.  Continuance — ©rounds— Absence  of  Witnesses.  The 
fact  that  the  court  compelled  tbe  accused  In  a  criminal 
case  to  go  to  trial  In  the  absence  of  some  of  bis  wit- 
nesses was  not  error,  where  no  motion  for  a  continu- 
ance was  made  pursuant  to  the  requirements  of  Bal. 
Code,  { 4977,  which  provides  for  continuance  In  such 
cases  upon  aifdavlt  showing  the  materiality  of  the  evi- 
dence, that  due  diligence  has  been  used  to  procure  It, 
and  the  name  and  residence  of  the  witnesses. — Id 373 

6.  Evidence— Admissibility  of  Admissions  While  in  Cus- 
tody. The  testimony  of  an  officer  as  to  admissions  made 
by  the  accused  after  his  arrest  is  not  Inadmissible,  by 
reason  of  the  officer's  failure  to  state,  In  the  language  of 
the  statute,  that  they  were  not  made  "under  the  Influ- 
ence of  fear  produced  by  threats,"  when  the  substance 
of  the  statute  has  been  given  In  other  terms. — Id 373 

9.  Instruction* — Good  Character  of  Accused — Comment  on 
Facts.  In  an  Instruction  to  the  effect  that  defendant's 
good  character,  if  proven,  was  a  circumstance  to  be  con- 
sidered by  the  Jury  with  all  the  other  facts  In  the  case, 
a  statement  by  the  court  that  "It  Is  not  a  convincing 
matter"  was  not  prejudicial,  as  a  comment  on  the  facts, 
where  Jt  is  evident  from  the  charge  as  a  whole  that  the 
court  did  not  make  such  statement  with  reference 
to  the  facts  of  the  case  on  trial,  but  meant  to  state  gen- 
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erally  that  the  good  character  of  an  accused  wan  not  of 
Itself  sufficient  to  preclude  a  verdict  of  guilty.  If  the  Jury 
believed  from  the  evidence  as  a  whole  that  be  was  guilty 
of  the  crime  charged. — Id. 3 

10.  Excessive  Sentence— Discretion  of  Court.  The  fact  that 
the  court  sentenced  accused  on  a  conviction  of  forgery 
of  a  fifteen-dollar  check  to  Imprisonment  In  the  peniten- 
tiary for  two  years  and  to  pay  a  One  of  one  dollar  and 
costs,  did  not  amount  to  an  abuse  of  discretion,  although 
the  Jury  recommended  the  accused  to  the  mercy  of  the 
court,  where  the  statute  In  such  cases  directs  Imprison- 
ment In  the  penitentiary  for  a  period  of  not  more  than 
fourteen  years  nor  less  than  one  year,  and  the  imposi- 
tion of  a  line  in  any  sum  not  exceeding  Ave  thousand 
dollars.— Id 3' 

11.  Appeal — When  Affidavit  Incorporated  in  Record.  Where 
a  motion  for  continuance  and  an  affidavit  supporting  It 
were  filed  as  one  paper,  and  the  order  of  the  court  deny- 
ing the  motion  expressly  recites  that  the  court  had  read 
the  affidavit  presented  in  support  of  the  motion,  the 
Journal  entry  of  the  order  would  make  the  affidavit  a 
part  of  the  record,  without  the  necessity  of  Incorporat- 
ing It  by  means  of  a  bill- of  exceptions  or  a  statement 
of  facts.— State  v-  Vance 4: 

12.  Same — Challenge  to  Jury  Panel — When  Part  of  Record. 
A  written  verified  challenge  to  the  panel  of  Jurors, 
■served  upon  the  adverse  party  and  filed  in  court.  Is 
property  a  part  of  the  transcript  on  appeal,  without  the 
necessity  of  being  Incorporated  therein  by  bill  of  excep- 
tions or  statement  of  facts.— Id 4 

13.  Same — Selection  of  Jurors — Record  on  Appeal.  All  the 
proceedings  regulating  the  selection  of  Jurors  under 
Laws  1901,  p.  204.  are  a  part  of  the  general  records  of 
the  superior  court  In  each  case  tried  by  Jury,  and,  by 
virtue  of  their  nature  and  purpose,  when  properly  cer- 
tified by  tie  clerk  of  the  superior  court,  will  be  eonsid 
ered  on  appeal.  Independent  of  any  bill  of  exceptions 
or  statement  of  facts. — Id 4 

14.  Same— Challenge  to  Panel— Presumption  as  to  Susten- 
tation  by  Evidence.     Under  Bal.  Code.  I  6933,  requiring 


INDEX— Vol.  29. 


CRIMINAL  LAW— Continued. 

a  challenge  to  a  Jury  panel  to  be  proved  to  the  satisfac- 
tion of  the  court,  It  will  be  presumed,  where  the  record 
shows  that  the  court  heard  testimony  in  naming  upon 
the  challenge  which  was  not  brought  up  on  appeal,  that 
It  was  sufficient  to  sustain  the  court's  conclusion. — Id. .  4 

15.  Continuance — Sufficiency  of  Showing.  A  motion  for  a 
continuance  In  a  criminal  case,  on  the  ground  that  the 
defendant  did  not  have  time  to  prepare  for  his  trial  and 
procure  witnesses  for  his  defense  was  properly  denied 
where  It  appears  from  the  record  that  there  was  a  period 
of  forty-one  days  between  the  commission  of  the  crime 
and  the  date  of  trial,  and  more  than  a  month  be- 
tween the  dates  of  preliminary  examination  and  trial; 
that  defendant  was  represented  by  attorney  during  the 
whole  of  the  time;  that  the  scene  of  the  crime  was  lo- 
cated thirty-five  miles  from  the  county  seat,  but  in  no 
way  shown  to  be  inaccessible;  and  where  the  affidavit 
for  continuance  failed  to  comply  with  the  provisions  of 
Bal.  Code,  9  6S29,  In  such  matters,  In  that  it  did  not  give 
the  names  of  any  absent  witnesses  nor  what  they  would 
testify  to,  nor  did  It  show  that  in  case  of  a  continuance 
any  testimony  could  have  been  procured  that  was  not 
produced  on   the  trial. — Id 4 

16.  Some — Grounds  for — Illness  of  Attorney.  The  granting 
or  refusing  of  a  motion  for  a  continuance  being  a  mat- 
ter within  the  sound  discretion  of  the  court,  the  refusal 
of  the  court  to  grant  a  continuance  applied  for  on  the 
ground  that  one  of  defendant's  attorneys  had  been  suf- 
fering from  a  surgical  operation  upon  his  throat  and 
was  thereby  prevented  from  working  as  effectually  as 
he  otherwise  could  have  done,  will  not  be  disturbed  on 
appeal,  especially  where  it  appears  that  during  a  portion 
of  the  time  prior  to  trial  the  defendant  had  the  assist- 
ance of  another  attorney. — Id 4 

17.  Instructions—  Exceptions  to — Time  of  Taking.  Under 
Bal.  Code,  5  5053,  which  provides  that  exceptions  to  a 
charge  to  a  jury  or  to  a  refusal  to  give  requested  In- 
structions, may  be  taken  "after  the  jury  shall  have  re- 
tired to  consider  of  their  verdict  and.  If  practicable,  be- 
fore the  verdict  has  been  returned,"  an  exception  taken 
after  the  close  of  the  trial  will  not  be  considered  on  ap- 
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peal,  where  no  extension  of  time  In  which  to  lake  ex- 
ceptions bad  been  asked,  and  where  It  appears  from  the 
record  that  It  was  practicable  to  have  taken  the  excep- 
tions between  the  time  of  the  jury's  retirement  and  of 
the  rendition  of  their  verdict.— Id 416 

18.  Same — Refusal  of  Request* — When  Without  Prejudice. 
Refusal  to  give  requested  Instructions  is  not  error,  where 
those  given  by  the  court  adequately  cover  the  points 
upon   which  the  requests  were   made. — Id 435 

19.  Same — Comment  on  Facts.  A  requested  Instruction 
which  tells  the  jury  what  facts  would  raise  a  reasonable 
doubt  was  properly  refused,  for  the  reason  that  It 
amounted  to  a  comment  on  the  facts. — Id 436 

20.  Xew  Trial — Newly  Discovered  Evidence — Want  of  Dili- 
gence. The  refusal  of  the  court  to  grant  a  new  trial  on 
the  ground  of  newly  discovered  evidence  waa  not  error, 
where  It  appears  that  the  evidence  could,  by  the  exer- 
cise of  reasonable  diligence,  have  been  produced  upon 
the  original  trial.— id 436 

See  Costs;  Homicide;   Indictment  and  Information; 
Jdbt,  1-3;    Kidnaping;    Witnesses,  1. 

DAMAGES. 

A  eg ligence — Mitigation  of  Damages — Personal  Injuries — 
Unskillful  Medical  Treatment.  In  an  action  to  recover 
for  Injuries  resulting  from  defendant's  negligence,  the 
defendant  is  entitled  to  prove,  In  mitigation  of  damages, 
that  the  plaintiff  himself  was  negligent  In  falling  to  em- 
ploy a  competent  physician  or  surgeon  to  treat  the  in- 
juries and  that  by  reason  of  improper  treatment  such 
injuries  were  greatly  increased. — Baldwin  v.  Lincoln 
County     609 

See  Cabkiebs,  4;    Injunction;    Troves  and  Convee- 


Death  of  Child— Action  by  Mother.  Under  Bal.  Code, 
§  4829,  which  provides  that  "a  father,  or  in  case  of  the 
death  or  desertion  of  his  family  the  mother,  may  main- 
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tain  an  action  aa  plaintiff  for  the  Injury  or  death  of 
a  child,"  the  mother  Is  entitled  to  maintain  such  action, 
where  the  parents  had  been  divorced  and  the  deceased 
child  had  been  awarded  the  husband,  who  had  returned 
him  to  the  mother  after  a  period  of  two  weeks  with 
a  promise  to  support  him,  but  wholly  neglected  to  con- 
tribute thereto,  and  had  disappeared,  casting  the  duty 
of  support  and  education  upon  the  child's  mother. — Clark 
v.  Northern  Pacific  Ry.  Co. 139 

DECEIT.     See  Fraud. 

DEDICATION.    See  Municipal  Cobpobatiokb,  5. 

DEEDS.  See  Attachment,  2;  Cancellation  of  Instru- 
ments; Lis  Pendens,  2. 

DISMISSAL.  AND  NONSUIT.  See  Cabbikbs,  3;  Criminal 
Law,  1;  Municipal  Corporations,  6;  Payment; 
Trial,  11. 

DIVORCE. 

Juris  dirt  ion  (0  Award  Custody  Of  Children.  Where  a  court 
In  a.  trait  for  divorce  obtained  personal  Jurisdiction  of 
the  parties  it  thereby  acquired  Jurisdiction  of  the  status 
constituted  by  the  relation  between  the  parents  ahd  their 
minor  children,  when  the  children  were  within  the  ter- 
ritorial limits  of  the  court  at  the  time  the  action  was 
commenced,  and  their  subsequent  departure  therefrom 
would  not  deprive  the  court  of  Jurisdiction  to  fix  the 
custody  of  the  children. — State  v.  Rhoades 61 

EJECTMENT. 

1.  Possession  of  Defendants — Allegations  of  Co— plaint. 
The  complaint  In  an  action  of  ejectment  states  a  cause 
of  action  against  alt  the  defendants  instead  of  hut  one, 
when  It  avers  they  are  all  In  possession,  and  further 
avers  that  one  of  them  claims  his  right  to  possession  by 
virtue  of  a  tenancy  from  the  others,  but  does  not  allege 
that  he  is  in  exclusive  possession  or  that  be  claims  such 
right.— Murray   V.    Briggs 245 

2.  Same — Evidence — Materiality.  Where  It  Is  admitted  by 
the  pleadings  in  an  action  of  ejectment  that  the  defend 
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witt  lire  Jointly  In  possession,  sad  that  one  of  them 
claims  to  hold  under  the  others  as  their  tenant,  the  terms 
of  the  tenancy  are  not  material,  sad  hence  the  rejection 
of  evidence  bearing  thereon  would  not  constitute  er- 
ror.—/*.    1 

3.  Same.  In  an  action  of  ejectment  It  1b  not  error  to  refuse 
the  admission  in  evidence  of  a  deed  to  defendant's  grant- 
or from  one  who  never  had  the  legal  title  to  the  prem- 
ises, and  who  bad  parted  with  whatever  equitable  lnter- 
eat  he  had  therein  prior  to  the  execution  of  the 
deed.— Id 1 

4.  Same — Deed  at  Evidence — Misdescription  of  Property- 
Effect.  A  deed  which  fails  to  Identify  the  property  can- 
not be  given  in  evidence  in  an  action  of  ejectment  in  or- 
der to  prove  defendant's  title,  although  an  offer  is  made 
to  show  a  mistake  in  the  description;  it  could  not  be  ren- 
dered competent  as  evidence,  until  reformed  in  a  pro- 
ceeding brought  for  that  purpose. — Id.  2 

See  Quieting  Title,  1. 


Special  Elections — Statutory  Notice — Directory  Provision*. 
An  election  for  the  purpose  of  authorizing  a  town  to  la 
sue  bonds  for  the  construction  of  waterworks  would  not 
be  invalidated  by  the  fact  that  thirty  days'  notice  thereof 
was  given,  while  the  statute  prescribed  ten  days'  notice 
of  the  election,  since  the  provision  governing  notice  Is 
directory  merely,  In  the  absence  of  a  statutory  declara- 
tion that  such  formality  shall  be  mandatory. — Hettet- 
tine  v.  Town  of  Wilbur  407 

EMINENT  DOMAIN. 

1.  appropriation  of  Land  for  Highways— Public  Vie — Not  a 
Judicial  Question.  A  Judicial  determination  as  to  the 
public  utility  of  a  county  road  which  has  been  authorised 
by  the  board  of  county  commissioners  Is  not  a  prerequi- 
site to  the  appropriation  of  land  therefor  under  the 
power  of  eminent  domain. — State  ex  ret.  Schroeder  v.  Su- 
perior Court  1 
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2.  Question  of  Public  Vae — Inadequacy  of  Remedy  by  Ap- 
peal— Certiorari.  Under  art.  4,  5  4,  of  the  state  constitu- 
tion giving  the  supreme  court  power  to  Issue  all  writs 
necessary  to  the  complete  exercise  of  its  appellate  and 
revisory  jurisdiction,  and  under  art.  t,  !  16,  of  the  con- 
stitution, which  declares  that,  in  proceedings  for  the  ap- 
propriation of  private  property  for  a  use  alleged  to  be  pub- 
lic, the  question  of  public  use  shall  be  a  judicial  one,  the 
supreme  court  has  power  to  issue  the  writ  of  certiorari 
for  the  purpose  of  bringing  the  determination  of  that 
question  by  the  superior  court  before  it  for  review,  where 
the  special  statute  governing  appeals  In  condemnation 
cases  restricts  the  supreme  court  to  an  inquiry  Info  the 
"propriety  and  Justness  of  the  damages"  awarded — Se- 
attle &  M.  R.  R.  Co.  v.  Bellingham  Bay  &  E.  R.  R.  Co 491 

3.  Appropriation  of  Existing  Right  of  Way.  Under  the 
statute  of  this  state  authorizing  the  appropriation  by 
corporations  of  "all  land,  real  estate,  or  other  prop- 
erty" necessary  in  the  conduct  of  their  business,  pro- 
vided it  be  tor  a  public  use,  one  railroad  may  condemn 
for  right  of  way  purposes  that  portion  of  the  right  of 
way  of  another  road  which  is  not  In  use  for  railroad 
purposes,  or  necessary  for  the  exercise  of  the  letter's 
corporate  franchises. — Id 491 

4.  Some — Sufficiency  of  Showing  Made.  In  an  action  by 
one  railroad  company  seeking  to  appropriate  a  por- 
tion of  the  right  of  way  of  another  railroad  company,  a 
Judgment  of  condemnation  Is  warranted,  where  it  ap- 
pears that  the  right  of  way  was  one  hundred  feet  wide; 
that  a  width  of  sixty  feet  is  sufficient  for  all  trackage 
purposes  contemplated  by  the  owner;  that  the  company 
seeking  appropriation  requires  a  strip  but  twenty-eight 
feet  wide;  that  the  operation  of  trains  by  the  two  rail- 
roads paralleling  one  another  Is  practicable  and  reason- 
ably safe;  and  that  necessity  exists  for  such  appropria- 
tion in  order  to  enable  the  approprlator  to  reach  Its 
terminal  grounds. — Id.    491 


..  Pleading* — Relief  Under  Fact*  Alleged.  Plaintiff  being 
entitled  In  an  action  of  equitable  cognizance,  under  the 
prayer  for  general  relief,  to  such  relief  as  the  pleadings 
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and  evidence  warrant,  a  complaint  will  not  be  treated  as 
uncertain  and  ambiguous  because  It  states  facts  which 
might  justify  an  accounting,  injunctive  relief,  quieting 
title,  or  the  declaration  of  a  trust.  Inasmuch  as  the  court 
would  be  authorized  in  granting  relief  on  anj  theory  that 
was  sustained  by  the  facts  alleged. — Yarwood  c.  John- 
ton    643 

2,  Same — flection  of  Cause  of  Action.  In  an  action  by 
plaintiff  to  quiet  title  to  a  mining  claim  which  had 
been  relocated  by  a  tenant  In  common  in  his  own  in- 
terest, or  have  the  relocation  declared  in  trust  for  the 
tenants  in  common.  It  was  not  error  to  refuse  to  compel 
plaintiff  to  elect  between  his  allegation  that  sufficient  as- 
sessment work  had  been  done  to  render  relocation  in- 
valid, or  if  such  work  had  not  been  performed  It  was  by 
reason  of  the  fraud  of  the  defendant  who  was  charged 
with  that  work,  since  more  than  one  state  of  facts  might 
establish  the  wrong  and  Justify  the  relief  demanded. 
—Id 643 

ESTOPPEL.     See   Exkcction.    4;    Execvtohh   ami   Admix is- 
tbatobs,  4;  Mixes  and  Minerai^,  2. 

EVIDENCE. 

1.  Explanation  of  Written  Inttrument  bff  Parol.  Under  the 
rule  that  parol  testimony  Is  admissible  to  explain  the 
terms  of  a  doubtful  written  Instrument,  which  Is  capa- 
ble of  different  constructions,  such  testimony  is  admis- 

I  sible  for  the  purpose  of  showing  that  a  provision  in  a 
promissory  note  for  (240,  "payable  In  case  taxes  on  Bank 
of  Montesano  personal  property  are  not  rebated  on  or  be- 
fore that  time  [date  of  maturity],  on  such  part  of  the 
above  sum  as  may  not  be  rebated  on  or  before  that  date," 
intended  by  the  use  of  the  term  "above  sum"  to  refer  to 
the  amount  of  the  promissory  note,  and  not  to  the  amount 
of  taxes. — Carr  v.  Jonet 78 

2.  Competency  of  Parol  to  Explain  Subscription.  In  an 
action  upon  a  subscription  contract,  the  admission  of 
parol  evidence  on  the  part  of  the  obligor  of  the  purposes 
of  a  meeting  of  the  subscribers  prior  to  its  execution  is 
not  erroneous,  where  plaintiff  has  given  his  version  of 
the  meeting.— Mann  v.  O'Keil 115 
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5.  Admissibility  of  Erroneous  Plat.  A  copy  of  the  original 
plat  of  an  addition,  although  containing  errors,  la  ad- 
missible In  evidence  for  the  purpose  of  showing  the  lo- 
cation of  a  lot  therein,  the  errors  being  explainable  by 
other  testimony. — Schwede  v.  HtmHch 124 

4.  Parol  Testimony  Descriptive  of  Plat.  Where  a  plat  of 
land  bordering  upon  tide  water  shows  the  meander  line, 
it  is  not  error  to  refuse  to  allow  a  witness  to  testify, 
upon  a  view  of  the  plat,  as  to  whether  the  lot  In  con- 
troversy cornea  up  to  the  meander  line,  since  the  plat 
would  show  that  fact  for  itself. — Id 124 

6.  Conversion — Value  of  Property — Opinion  Evidence.  In 
an  action  to  recover  the  value  of  a  piano  converted  by 
defendant  to  Its  own  use  at  Nome,  Alaska,  a  witness 
who  was  acquainted  with  the  piano  in  controversy,  and 
had  knowledge  of  the  selling  prices  of  several  pianos  sold 
In  that  locality  and  the  prices  asked  for  others,  is  com- 
petent to  testify  as  to  the  value  of  the  piano  In  suit,  when 
the  evidence  shows  that  there  was  no  regular  sale  for 
pianos  In  the  ordinary  commercial  way,  with  a  fixed  and 
current  value  for  that  class  of  property.— Lines  v. 
Alaska  Commercial   Co 133 

6.  Similar  Transactions.  In  an  action  by  a  grantor  to  can- 
cel a  deed  on  account  of  fraud  In  the  procurement,  evi- 
dence that  defendants  procured  poaseaslon  of  tax  certif- 
icates against  the  same  property  by  false  representations 
to  the  holders  that  they  represented  plaintiff  and  were 
authorized  to  pay  his  taxes,  was  admissible  for  the  p"- 
poae  of  establishing  a  link  in  the  preconceived  schema 
to  fraudulently  procure  a  conveyance  from  plaintiff,  by 
beginning  foreclosure  proceedings  and  then  representing 
to  plaintiff  that  they  held  the  tax  title  to  hia  land.— 
Stack  v.  Nolle  188 

1.  Interlined  Written  Contract — Admissibility  in  Evidence. 
Where  Interlineations  and  corrections  In  a  written 
contract  involved  in  the  action  are  shown  to  have  been 
made  before  it  was  signed,  it  1b  properly  admissible  In 
evidence.— Crotcle?  v.  V.  S.  Fidelity  ,f  Guaranty  Co 248 

8.  Admissions  of  Employee.  The  admissions  of  an  em- 
ployee of  a  corporation,  although  not  one  of  its  chief  of- 
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fleers,  are  admissible  in  evidence  against  the  corpora- 
tion, when  made  concerning  matters  specially  Intrusted 
to  him  and  while  acting  within  the  scope  of  hie  author- 
ity.— Moron  lira*.  Co.  v.  Bnoguaimie  FaUt  Power  Co...  292 

9-  Judicial  Kotice  of  City  Charter.  In  an  action  to  deter- 
mine conflicting  claims  to  a  city  warrant  due  for  the 
Improvement  of  a  street,  to  which  one  of  the  parties  sets 
up  a  claim  of  lien  by  virtue  of  the  charter  and  ordinances 
of  the  city,  the  court  will  take  Judicial  notice  of  the  pro- 
vision! of  the  charter  in  determining  the  admissibil- 
ity of  offered  evidence. — Seattle  v.  Turner 515 

10.  Parol  Evidence — Proof  of  Guaranty.  Where  a  guaranty 
to  answer  for  the  debt  of  another  had  been  executed, 
parol   evidence  was   admissible  to   prove  the   existence 

of  the  coutract— Dudley  c.  Duval 518 

See  CosTaACTS,  4;  Ciiuinal  Law.  3,  8;  Ejectment. 
2-4;  Fraudulent  Conveyances,  4;  Homicide,  1;  In- 
tekest;   Railroads;  Sales,  3-4;  Tbial,  2. 

EXECUTION. 

1.  Execution  Bale* — Po$$eation  During  Redemption  Pe- 
riod. Under  Laws  1899,  p.  93,  !  15,  a  Judgment  debtor 
Is  entitled  to  the  possession  of  farm  lands  sold  on  exe- 
cution during  the  period  of  redemption,— Woodhurtt  v. 
Cramer   40 

2.  Purchase  at  Execution  Bale — Right  of  Tenant  in  Pox 
sestion.  Laws  1899,  p.  S3,  5  IE,  awarding  possession  dar- 
ing the  period  of  redemption  from  an  execution  sale  to  a 
tenant  Id  possession  holding  under  an  unexpired  lease 
confers  no  rights  npon  one  whose  tenancy  was  crested 
by  persons  who  bad  had  no  Interest  In  or  title  to  the 
property  whatever. — Murray  ti.  Brings 246 

3.  Cannot  Issue  on  Transcript  of  Judgment.  In  the  ab- 
sence of  statutory  authority,  an  execution  cannot  be  Is- 
sued upon  a  mere  transcript  filed  In  one  county  Showing 
the  Judgment  rendered  in  another  county,  although,  by 
virtue  of  Bal.  Code,  S  5132,  the  filing  of  such  transcript 
of  Judgment  establishes  a  lien  upon  the  debtor's  real  es- 
tate In  the  county  where  filed. — Id 24S 
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4.  execution  Bale-  Ettoppel  of  Debtor  to  Dispute  ValUl- 
ity.  The  fact  thai  a  Judgment  debtor  was  present  at  a 
void  sale  on  execution  of  hie  land,  which  was  bid  In  for 
the  amount  of  the  debt  by  the  judgment  creditor  on  the 
expressed  wish  of  the  debtor  and  his  wife  that  he  do  so, 
and  that  tbe  debtor  afterwards  acted  as  agent  for  such 
purchaser  In  collecting  rents  from  the  property,  would 
not  estop  such  Judgment  debtor  nor  his  successors  in 
interest  from  questioning  the  purchaser's  title,  where 
euch  execution  sale  was  absolutely  void  and  tbe  debtor 
had  acquiesced  therein  through  ignorance  of  that  fact, 
and  the  purchaser  had  not  been  placed  In  any  worse  po- 
sition by  reason  of  euch  acquiescence. — id 2 

5.  Same — Right  of  Debtor  to  Waive  Legal  Formalities.  A 
debtor  in  failing  circumstances,  upon  all  whose  real 
estate  a  levy  has  been  made,  cannot  waive  any  of  the 
formalities  established  by  taw  for  the  sale  of  property 
under  execution. — id 2 

6.  Execution  Sale — Expiration  Of  Judgment  Lien — Valid- 
ity of  Sale.  Sale  of  land  on  execution,  made  more  than 
five  years  after  the  rendition  of  Judgment,  Is  void,  where 
tbe  judgment  lien  has  not  been  revived,  even  though  tbe 
execution  may  have  been  issued  prior  to  the  expiration 
of  such  Judgment  Hen. — Hardin  v.  Day 6 

7.  Same — Confirmation — Who  May  Object.  Semble,  that, 
nnder  the  statute  which  authorizes  a  judgment  debtor 
to  object  to  tbe  confirmation  of  an  execution  sale  of  his 
property,  the  successor  In  Interest  of  such  Judgment 
debtor  Is  also  entitled  to  object. — Id t 

See  Attachment,  2. 

EXKCUTORS  AND  ADMINISTRATORS. 

1.  Non-intervention  Wills — Discharge  of  Executrix  by  Court 
— Effect.  Where  an  executrix  derived  her  powers  from 
what  la  known  as  a  "non-intervention  will,"  and  ac- 
cepted her  trust  and  managed  It  In  accordance  with  the 
provisions  of  the  will  and  not  under  the  statute  regu- 
lating the  administration  of  estates,  tbe  fact  that  she 
sold  her  testator's  partnership  interest  under  leave  of 
court,  and  that  she  filed  a  report  showing  there  were 
no  debts  against  the  estate,  upon  which  the  court  granted 
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her  a  discharge  from  her  trust,  would  not  exempt  her 
from  after  accruing  liabilities  of  the  estate.  Inasmuch 
as  the  act  of  the  probate  court  in  attempting  to  control 
the  administration  of  an  estate  held  under  such  a  will 
was  beyond  Its  jurisdiction.— In  re  McDonald's  Estate..  422 

2.  Same — Notice  to  Creditors.  Notice  to  creditors  to  Die 
claims  within  one  year  Is  not  necessary  In  the  case  of 
estates  administered  under  the  provisions  of  a  non-in- 
tervention will.— U.   4M 

S.  Same — Claims  Not  in  Existence.  The  bar  of  the  statute 
upon  claims  against  a  decedent's  estate  not  presented 
within  one  year  after  notice  to  creditors  is  inapplicable 
to  claims  not  in  existence  until  after  the  expiration  of 
the  year  specified  In  the  notice  to  creditors. — Id 422 

*.  Administrators — Recovery  of  Trust  Funis — Estoppel  to 
Dispute  Estate's  Title.  An  administratrix  is  not  estopped 
from  denying  that  the  proceeds  of  a  judgment  recov- 
ered by  her  in  her  representative  capacity  were  assets  of 
the  estate,  where  such  Judgment  was  for  the  recovery  of 
trust  funds  In  an  action  instituted  by  her  Intestate  in 
his  own  name,  but  in  fact  as  a  trustee,  and  in  which  she 
had  been  substituted  as  a  party  on  his  death. — In  re 
Belt's  Estate 535 

5.  Bame— To  Whom  Administrator  Accountable  for  Trust 
Funds.  Although  an  administratrix  has  in  her  repre- 
sentative capacity  enforced  the  collection  of  moneys  be- 
longing to  a  trust  fund  for  which  her  intestate  was 
trustee,  she  Is  not  bound  to  account  therefor  to  the 
personal  creditors  of  the  decedent,  but  Is  responsible 
therefor  only  to  the  cestui  que  trust. — Id ESS 

6.  Probate.  Court— Jurisdiction  to  Try  Title.  Although  the 
superior  court  sitting  in  probate  has  no  Jurisdiction  to 
try  the  title  to  property,  yet  the  court  has  power  to  de- 
termine the  fact  whether  or  not  property  In  dispute  be- 
longs to  an  estate  as  an  asset  thereof  for  the  purpose 

of  inclusion  In  the  Inventory. — Id.  535 

See  Judgment,  3;  Partnebsiiip. 
FERRIES.    See  Counties,  1,  3,  4. 
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1.  Flotation  of  Statute  by  Licensee— Effect.  A  private  indi- 
vidual cannot  profit  by  the  failure  of  a  licensee  under 
the  fishing  laws  of  the  state  lo  perform  the  duties 
enjoined  by  law,  until  the  state  has  declared  a  forfeiture 
of  rights  under  his  license. — Hasting*  v.  Anacortes  Pack- 
ing Co.  224 

2.  Location  of  Pound  yets — End  Passageway.  Under  Laws 
1S99,  p.  194,  governing  the  location  of  fishing  appliances, 
which  gives  locators  of  pound  nets  a  right  to  extend 
the  length  of  such  nets  to  2,500  feet,  but  provides  that 
there  shall  be  an  end  passageway  of  at  least  600  feet 
between  all  pound  nets,  the  owner  of  one  location  has  no 
right  to  extend  bis  pound  net  in  the  direction  of  a  con- 
tiguous net,  so  as  to  shut  off  the  space  of  600  feet 
prescribed  by  law  for  end  passageway,  even  though  the 
combined  length  of  the  contiguous  nets  may  be  less 
than  2,600  reet. — Fidalgo  Island  Canning  Co.  v.  Womer. . .  503 

3.  Same— Injunction— Pleading—  Certainty  of  Mischief.  In 
an  action  by  the  owner  of  pound  net  No.  29  to  enjoin 
the  construction  of  an  extension  of  pound  net  No.  266G 
so  as  to  shut  oft  the  end  passageway  of  600  feet  between 
it  and  net  No.  1766,  owned  by  a  third  party,  an  allega- 
tion that  plaintiff  1b  Informed  and  believes  'that  the 
owner  of  No.  1766  will  construct  and  operate  a  trap 

upon  that  location  during  the  coming  fishing  season  does 
not  show  merely  an  apprehension  of  mischief  for  which 
an  action  would  not  lie,  inasmuch  as  the  nuisance  com- 
plained of  Is  not  the  probable  operation  of  an  abandoned 
Ashing  location,  but  the  unlawful  encroachment  by  the 
owner  of  trap  No.  2565  upon  the  end  passageway  between 
that  net  and  net  No.  1766,  which  would  result  in  shut- 
ting oft  the  run  of  fish  to  plaintiff's  trap. — Id 503 

4.  Same — Method  of  Locating  Traps — Construction  of  Stat- 
ute. Laws  1899,  p.  197,  8  4.  provides  that  "for  the 
purpose  of  determining  end  passageway  a  line  shall 
be  drawn  parallel  to  the  general  direction  of  the  shore 
line  for  one-half  mile  on  either  side  of  a  proposed 
location,  which  parallel  line  shall  Intersect  the  outer 
end  of  any  location  theretofore  made,  and  maintained 
as  by  law  provided,  and  a  new  location  shall  be  driven 
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at  least  sli  hundred  feer  distant  at  right  angles  from 
such  base  line." 

Held,  that  the  words  "outer  end  of  any  location 
theretofore  made"  refer  to  the  end  which  le  out  toward 
the  proposed  new  location,  and  that,  where  the  subse- 
quent location  1b  inshore  from  the  prior  location,  the  line 
paralleling  the  shore  line  must  be  drawn  through  the 
Inner  Instead  of  the  outer  end  of  the  location  there- 
tofore made. — Id 6M 

See  Corporations,  2.  3;    Plkamng,  1.  2. 

FORCIBLE  ENTRY  AND   DETAINER.     See   Landlord   and 
Tenant. 

FORGERY.    See  Indictment  and  Information.  2. 


1.  False  Representations  as  to  Value — When  Statement* 
of  Existing  Fact.  False  representations  as  to  the  value 
of  land,  made  in  order  to  procure  a  conveyance  thereof, 
constitute  actionable  fraud,  on  the  theory  that  they  may 
become  representations  of  existing  fact,  where  the  land  is 
remote,  the  grantor  has  not  been  on  It  for  more  than  tea 
years,  Ib  ignorant  of  Its  market  value,  and  Is  given  but 
one  day  in  which  to  close  the  deal,  upon  the  representa- 
tion that  he  ia  In  danger  of  losing  the  land  through  tax 
forecloBure,  and  if  he  does  not  sell  at  once  he  will  never 
realize  a  cent— Stack  v.  Nolte 18S 

2.  Same — Neglect  to  Ascertain  Truth — When  Party  at  Dis- 
advantage. The  rule  that  one  cannot  be  relieved  on  the 
ground  of  fraud  when  he  has  neglected  to  use  the  means 
at  his  command  for  ascertaining  the  truth  before  acting 
would  not  defeat  recovery  by  one  who  had  been  induced 
to  part  with  land  situate  3,000  miles  away,  where  be  was 
Ignorant  of  the  laws  of  the  state  where  the  land  was 
located,  and  relied  upon  the  representations  of  an  attor- 
ney from  that  state  that  he  was  about  to  lose  the  land 
under  tax  proceedings,  and  all  he  could  realize  therefrom 
was  the  inadequate  price  offered  for  a  quit-claim  deed 

by  the  tax  purchaser  in  order  to  clear  his  title. — Id 188 

3.  Means  of  Knou-tedge  Equivalent  to  Knowledge.  Under 
the  rule  which  prevents  one  who  baa  the  means  of  knowl- 
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edge  before  blm,  and  who  refines  or  neglects  to  avail 
himself  thereof,  from  asserting  that  he  was  deceived 
or  defrauded,  a  wife  who,  without  reading  it,  signs  a 
receipt  in  full  for  all  demands,  when  told  to  sign  by  her 
husband,  who  was  acting  as  ber  agent  and  had  read  the 
receipt,  cannot  afterwards  claim  that  she  was  Induced 
to  sign  through  fraud,  relying  upon  the  representation 
of  defendant's  agent  that  it  was  merely  an  order  for  the 
delivery  of  a  deed  held  In  escrow. — Sherman  v.  Sweeny. .  321 

4.  Deceit — Representation* — Scienter — Pleading.  In  an 
action  to  recover  damages  for  false  representations  as 
to  the  solvency  of  a  third  person,  the  complaint  is  demur- 
rable, when  It  avers  that  plaintiff  was  Induced  to  make 
sale  of  a  steamship  upon  positive  representations  by 
defendants  of  the  solvency  of  the  purchaser,  that  plaintiff 
had  no  other  knowledge  than  that  obtained  from  such 
representations,  that  the  representations  were  false  and 
the  plaintiff  injured  thereby,  but  no  averment  is  made 
that  the  defendants  bad  knowledge  of  the  falsity  of  their 
representations,  nor  that  the  statements  were  made  reck- 
lessly, without  knowledge  of  their  truth  or  falsity,  nor 
specific  facte  stated  from  which  fraudulent  Intent  could 
be  inferred. — Northwestern  Steamship  Co.  v.  Dexter  Nor- 
ton A  Co 665 

See  Cancellation  or  Ixstm'ments;  Sales,  1-3:  Ten- 


FRAUDS,  STATUTE  OF.    See  Evidence.  10;    Landlobd  and 

Tenant,  3. 

FRAUDULENT  CONVEYANCES. 

1.  Instructions — Reservation  of  Goods  by  Qrantor.  In  an 
action  by  a  mortgagee  of  a  stock  of  goods  to  recover 
their  value  from  the  sberlff  who  had  sold  them  under  an 
-  attachment  levy,  where  the  evidence  merely  showed  that 
after  the  mortgagee  took  possession  of  the  stock  he 
handed  three  dollars  from  the  proceeds  or  the  sale  of 
goods  to  the  mortgagor,  who  was  his  brother,  telling 
him  to  keep  it.  and  that  the  mortgagee  had  allowed 
the  mortgagor  to  give  fifteen  dollars'  worth  of  goods  to 
their  mother,  an  instruction  that  if  the  Jury  should  find 
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that,  after  the  mortgagee  took  possession  of  the  stock, 
any  considerable  part  thereof  was  retained  by  or  deliv- 
ered to  the  mortgagor  by  and  with  the  consent  of  the 
mortgagee,  with  intent  to  hinder,  delay  or  defeat  the 
creditors  of  the  mortgagor,  or  If  the  mortgagee  allowed 
the  mortgagor  to  sell  any  of  said  goods,  and  retain  the 
money  so  received  from  such  sale,  for  his  own  use,  with 
like  fraudulent  intent  to  hinder,  delay  or  defraud  his 
creditors,  with  the  knowledge  of  the  mortgagee,  then 
such  mortgage  was  void,  was  erroneous.  If  the  Instruc- 
tion meant  that  the  jury  must  Inter  fraud  from  the 
disposition  of  the  three  dollars  and  the  groceries,  or 
If  It  meant  that  the  mortgage  was  constructively  fraudu- 
lent, as  a  matter  of  law. — Adams  v.  Dempsey 155 

2.  Action  to  Set  Aside — Allegation  a*  to  Debtor's  Lack  of 
Property.  Where  a  creditor  seeits  to  set  aside  an  alleged 
fraudulent  conveyance,  It  is  sufficient  for  the  complaint 
to  allege  that  the  debtor  has  no  other  property  within 
the  state  out  of  which  the  debt  could  be  made,  and  It  Is 
unnecessary  to  negative  the  existence  of  property  beyond 
the  Jurisdiction  of  the  court. — Rohrer  v.  Snyder 199 

3.  Fraud— Proof  Must  Be  Convincing.  Where  the  good  faith 
of  a  conveyance  Is  assailed.  It  Is  not  enough  that  the  evid- 
dence  may  cause  a  suspicion  as  to  Its  good  faith.  It 
should  be  clear,  satisfactory  and  convincing  that  the 
conveyance  is  in  reality  fraudulent. — Id 199 

4.  Action  to  Set  Aside — Sufficiency  of  Evidence.  A  prima 
facie  case  of  fraud  by  reason  of  the  conveyance  of  all  of 
a  debtor's  property  pending  proceedings  to  revive  a 
Judgment  lien  against  the  same  la  not  established,  where 
the  evidence  shows  the  property  was  worth  about  $16,000. 
that  It  was  incumbered  by  mortgages  and  taxes  to  the 
extent  of  $12,448,  and  that  the  debtor  received  only  $1,000 
for  her  equity,  when  It  also  appears  that  the  debtor  had 
tried  without  avail  to  either  sell  the  property  or  borrow 
more  money  on  it;  that  the  mortgages  were  long  past 
due  and  the  taxes  for  several  years  and  street  assess- 
ments against  the  property  delinquent,  and  that  the 
holder  of  one  of  the  mortgages  was  threatening  Immedi- 
ate foreclosure;  and  the  fact  that  the  conveyance  was 
made  te  a  man  who  had  at  one  time  acted  as  the  debtor's 
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attorney,  but  who  had  resided  for  four  years  in  another 
state,  in  Ignorance  of  the  real  situation,  except  as  dis- 
closed in  letters  of  a  friend  advising  the  purchase,  which 
letters  had  been  destroyed  because  containing  personal 
and  private  matters  as  well  as  business  matters,  would 
not  constitute  a  badge  of  fraud,  although  the  vendee  or 
his  agent  had  knowledge  of  the  proceedings  for  the 
revival  of  the  Judgment  lien. — Keekers  v.  Allmond 2 

GOVERNOR.    See  States  and  State  Omens. 

GUARANTY.    See  Evidksce,  IX). 

GUARDIAN  AND  WARD. 

Duty  of  Guardian  to  Defend  Actions  Against  Ward.  Under 
Bal.  Code,  |  6432,  which  Imposes  the  duty  upon  a  guar- 
dian of  defending  all  actions  brought  against  hie  ward, 
a  guardian  is  without  authority  to  enter  into  a  stipula- 
tion agreeing  to  abide  the  result  of  an  action  under  a 
defense  Imposed  by  another  party. — Hanson  v.  Mattson. .  4 


Detects — Assumption  of  Risks.  A  requested  Instruction 
that  "It  the  necessities  of  a  person's  business  require 
him  to  use  a  defective  or  dangerous  highway,  he  may  use 
it,  notwithstanding  he  knows  Its  defects  and  dangers," 
was  properly  refused  for  the  reason  that  such  a  rule 
would  do  away  with  the  doctrine  of  assumption  of  obvi- 
ous risks. — Baldwin  v.  Lincoln  County i 


See  Eminent  Domain,  1. 


1.  Murder — Theory  of  Defense — Relevancy  of  Evidence. 
Where  the  defense  Interposed  in  a  homicide  case  is  that 
another  than  accused  fired  the  fatal  shot,  it  Is  not  error 
to  exclude  evidence  tending  to  show  that  the  mind  of 
accused  had  been  wrought  to  a  frenzied  condition  over 
trouble  concerning  his  marital  relations. — State  v.  Vance.  435 

2.  Some — Verdict  in  First  Degree — Sufficiency  of  Evidence. 
A  verdict  ot  murder  in  the  first  degree  Is  warranted 
where   the   evidence    shows   threats    made   by    accused 
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Indicating  general  malice  and  a  purpose  to  kill  some  one, 
and  that,  after  provoking  a  quarrel  with  a  man,  and  after 
laying  aside  hia  revolver  at  bis  adversary's  request  for 
an  equal  combat,  he  grabs  up  bla  weapon  again  In  the 
beat  of  conflict,  and  shoots  and  kills  the  man  with  whom 
he  was  scuffling. — Id 435 

HUSBAND  AND  WIFE. 

1.  Action  on  Husband's  Note — Wife  as  Party.  In  an  action 
upon  a  promissory  note  executed  by  the  husband  alone 
the  wife  is  a  proper  party,  for  the  purpose  of  determin- 
ing whether  the  Judgment  should  be  enforcfble  against 
community  property. — Clark  v.  EUinge 215 

2.  Same — When  Presumed  to  Be  Community  Debt.  In  an 
action  In  this  state  upon  a  promissory  note  executed  In 
the  state  of  Montana  by  the  husband  alone,  for  money 
borrowed  for  the  purpose  of  buying  a  lot  and  erecting 
a  house  thereon  which  was  used  by  his  family  aa  a  home, 
the  debt  will  be  presumed  to  be  a  community  debt,  in 
the  absence  of  proof  of  the  Montana  law  showing  the 
contrary,  and  Judgment  thereon  may  be  enforced  against 
the  community  property  of  defendants  In  this  state. — Id.  215 

3.  Community  Property — Preemption* — Sufficiency  of  Evi- 
dence to  Overcome.  The  presumption  that  lands  pur- 
chased by  the  husband  during  coverture  were  community 
property  Is  overcome,  where  it  Is  shown  that  his  earn- 
ings during  coverture  were  barely  sufficient  to  support 
his  family,  and  that  he  had  separate  property  in  the 
shape  of  casb  more  than  sutncient  to  pay  the  price  of 
the  lands  so  acquired. — Mattson  v.  Mattson 417 

See  Divorce;  Fraud,  3. 


.  Homestead  Rights  in  Public  Lands — Mistakes  in  Pat- 
ents. A  patent  to  a  member  of  the  Spokane  tribe  of 
Indians  issued  under  and  by  virtue  of  the  provisions  of 
the  act  of  congress  of  January  IS,  1881,  which  relates 
only  to  the  Winnebago  Indians  of  Wisconsin,  Is  void 
in  so  far  as  It  attempts  to  Impose  limitation  that  the 
lands  patented  shall  be  exempt  from  taxation  and  shall 
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remain   tnallenahle   Tor  the   period  of  twenty   years. — 
Frazee  v.  Spokane  Count}/ 278 

2.  Same.  An  Indian  who  was  entitled  to  a  patent  (or  a 
homestead  under  the  act  of  congress  of  July  4,  1884,  but 
to  whom  the  officers  of  the  government  erroneously 
Issued  a  patent  under  another  law,  could  not  be  deprived 
of  the  limitations  and  conditions  of  the  act  of  1884  In 
his  favor  through  such  action  of  the  officers  of  the  land 
department — Id 278 

3.  Same — Effect  Of  Citizenship.  The  act  of  congress  of  Feb- 
ruary 8,  1887,  which  confers  citizenship  upon  all  Indians 
who  have  voluntarily  taken  up  residence  separate  and 
apart  from  any  tribe  and  adopted  the  habits  of  civilized 
life  is  not  in  conflict  with  the  act  of  congress  of  July 
4, 1884,  which  extends  the  benefits  of  the  homestead  laws 
to  Indians  located  upon  the  public  lands,  with  restric- 
tions, however,  against  alienation  for  a  period  of  twenty- 
five  years  after  the  acquisition  of  title.— Id 278 

4.  Same — Condition  Against  Alienation.  The  act  of  con- 
gress of  July  4,  1884,  giving  Indians  the  right  to  file 
homestead  entries  upon  public  lands,  which  shall  be 
held  In  trust  for  them  by  the  government  for  twenty- 
five  years  after  issuance  of  patent,  and  then  full  and  un- 
incumbered title  vested  In  them  by  another  patent  after 
the  expiration  of  such  limitation,  applies  to  those  who 
have  severed  their  tribal  relations  aa  well  as  to  those 
who  have  not — Id 278 

5.  Same — Which  Statute  Governs.  Although  an  Indian  lo- 
cated a  homestead  on  public  land  while  the  act  of  March 
3,  1875,  was  in  force,  which  placed  a  five-year  limita- 
tion upon  alienation  of  lands  acquired  thereunder,  yet 
where  such  five-year  period  of  limitation  was  enlarged 
to  twenty-five  years  by  the  act  of  July  4,  1884,  and 
made  applicable  to  "such  Indians  as  may  be  now  located 
upon  public  lands,"  an  Indian  who  had  located  prior  to 
the  passage  of  the  1884  act  but  had  not  earned  title  until 
some  years  subsequent  thereto,  would  be  entitled  to  a 
patent  with  the  twenty-five  year  limitation  on  alienation. 
—Id 278 

6.  Same — Taxation.  Where  the  government  holds  title  in 
trust  for  a  period  of  years  to  lands  patented  to  Indians, 
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do  taxes  can  be  levied  against  the  land  during  such  pe- 
riod.—Id.  278 

INDICTMENT  AND  INFORMATION. 

1.  Informations — Certainty  at  to  Crime  Charged.  Under 
the  liberal  rules  for  determining  the  sufficiency  ot  in- 
formations established  by  Bal.  Code,  ES  6850.  6851,  an 
Information  charging  defendant  with  assault  "with  In- 
tent to  commit  a  felony"  Is  not  objectionable  on  the 
ground  of  falling  to  charge  a  crime  In  not  naming  a  par- 
ticular felony,  where  such  charging  part  Is  followed 
by  the  statement  of  facta  which  show  the  felony  to  be 
robbery.— State  v.  Costello 366 

2.  Duplicity.  An  Information  which  charges  that  defend- 
ant feloniously  made,  forged,  and  counterfeited  a  cer- 
tain bank  check,  and  then  and  there  unlawfully  uttered 
and  published  It  as  true,  states  but  one  continuous  act 
with  reference  to  the  same  instrument,  and  hence  is  not 
void  for  duplicity  or  on  the  ground  of  charging  more 
than  one  crime—  Stole  v.  Newton 373 

INJUNCTION. 

Injunctive  Relief — Nam inat  Damages.  The  state  board 
of  education,  pursuant  to  Laws  1897,  p.  356.  awarded 
plaintiff  a  contract  for  five  years  to  supply  readers  for 
grades  numbered  from  one  to  six  of  the  public  schools. 
The  defendants  as  a  county  board  of  education  selected 
another  reader  for  the  first  grade,  and  shifted  the  use 
of  plaintiff's  readers  to  grades  numbered  from  two  to 
seven.  Plaintiff  sought  to  have  the  board  enjoined  from 
Interfering  with  Its  contract,  and  thereby  reducing  Its 
profits.  The  plaintiffs  answered  that  plaintiff's  sales 
would  not  be  decreased  by  the  change. 

Held,  That  by  demurring  to  the  answer,  plaintiff  ad- 
mitted the  truth  of  Its  allegations  and  therefore  no  dam- 
age was  shown,  and  that  equity  would  not  Interfere  by 
Injunction  In  behalf  of  one  who  was  merely  nominally 
damaged  as  to  profits  arising  from  a  contract. — Rand. 
AtcXallv  it   Co.  V.  Hartranft 591 

See  Fisheries,  3;  Municipal  Corporations.  3. 
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INSOLVENCY.    See  Bankruptcy;  Corporations,  i. 

INSTRUCTIONS.    See  Criminal  Law,  9,  17-19;  Fraudulent 
,  Conveyances.  1;    Hiohwath;    Municipal  Corpora- 
tions, 2;  S  tsar  nut  ions,  2;  Trial,  S,  4,  7,  8. 

INTEREST. 

Presumption  as  to  Legality.  Refusal  to  permit  plaintiffs 
to  prove  the  statute  of  Montana  showing  the  rate  of 
interest  allowable  on  contracts  was  not  error,  when  the 
rate  contracted  for  was  lawful  under  the  laws  of  this 
state,  and  therefore  presumptively  lawful  under  the  laws 
of  the  place  where  made;  and  the  fact  that  they  had  al- 
leged the  lawfulness  of  the  rate  under  the  laws  of  Mon- 
tana, which  had  been  answered  by  a  general  denial, 
would  not  raise  a  material  Issue  which  it  would  be  in- 
cumbent upon  plaintiffs  to  sustain  by  proof. — Clark  v. 
Eltinge  216 

See  Irrigation,  3;  Mortgages,  5,  6. 

INTERPLEADER. 

Action  to  Settle  Conflicting  Claims — Judgment  Determin- 
ing Rights  of  Parties.  Although  Bal.  Code,  5S  4843-4845, 
which  provide  for  the  settlement  of  conflicting  claims  to 
property,  make  no  provision  for  any  judgment  or  any 
right,  beyond  asserting  a  claim  to  or  lien  upon  property, 
money,  or  funds,  yet  such  sections  are  but  supplemental 
to  the  laws  relative  to  procedure  In  courts  of  record,  and 
the  court  may  in  such  proceeding  award  judgment  In 
favor  of  one  defendant  against  any  or  all  of  the  others, 
under  Bal.  Code,  £  4840,  which  authorizes  the  court  to 
determine  any  controversy  between  parties  before  It, 
when  it  can  be  done  without  prejudice  to  the  rights  of 
others. — Seattle  v.  Turner  515 

INTERVENTION.     See  APPEAL,  5. 

IRRIGATION. 

I.  Irrigation  Districts—Issuance  of  Bonds — Proceedings — 
Due  Process  of  Law.  The  fact  that  a  section  in  the  act 
authorizing  the  organization  of  Irrigating  districts  and 
the  sale  of  bonds  therefor  makes  provision  for  testing 
the  legality  of  proceedings  had  thereunder  by  permit- 
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ting  the  institution  of  a  special  proceeding  by  the  board 
of  directors  of  the  irrigation  district,  without  the  re- 
quirement of  personal  service  upon  the  property  own- 
ers affected,  would  have  no  bearing  upon  the  question 
whether  the  proceedings  had  for  the  organisation  of  the 
district,  or  the  issuance  of  bonds,  were  without  duo 
process  of  law,  but  that  objection  would  apply  only  to 
the  Judgment  rendered  in  the  special  proceedings  and 
would  not  thereby  affect  the  constitutionality  of  the 
whole  act— Kinkade  v.  Witherop    

2.  Same—  Validity  of  Bonds.  An  Irrigation  district  was  In 
debt  to  a  contractor  for  work  on  its  canal  In  the  sum 
of  $18,300  and  was  unable  to  pay  him,  by  reason  of  the 
failure  of  the  purchaser  of  Its  bonds  to  advance  the 
money  thereon.  The  contractor  agreed  with  the  board 
of  directors  of  the  district  to  accept  bonds  at  ninety  per 
cent  of  their  face  value  in  payment  of  his  claim,  and 
bonds  of  the  par  value  of  $20,000  were  accordingly  deliv- 
ered to  him  in  satisfaction  of  his  claim.  Held.  That  a 
consideration  existed  for  the  issue  of  the  bonds,  and  that 
the  transaction  was  equivalent  to  a  payment  in  cash  for 
their  sale.— Id 

3.  Same — Interest.  A  purchaser  of  bonds  Issued  by  an  irri- 
gation district  was  unable  to  pay  the  price  for  the  bonds 
issued  and  dated  July  1st  In  September  following  these 
bonds  were  delivered  to  another  purchaser  who  gave 
118,300  for  120,000  worth  of  bonds  under  an  agreement 
to  take  them  at  ninety  per  cent,  of  their  par  value.  At 
the  time  of  payment  for  the  bonds  nearly  three  months' 
Interest  had  accrued  thereon,  while  the  contract  under 
which  they  were  sold  provided  that  they  should  draw  In- 
terest "from  and  after  the  date  of  payment  therefor." 
Held,  That  the  (300  paid  by  the  purchaser  in  excess  of 
the  ninety  per  cent  of  the  face  value  of  the  bonds 
was  a  substantial  compliance  with  the  contract — Id 

i.  Same — Negotiability.  The  requirement  of  the  statute 
that  bonds  Issued  by  an  Irrigation  district  be  "nego- 
tiable in  form"  means  that  the  bonds  shall  contain 
words  of  negotiability  and  be  In  fact  negotiable,  and  the 
recital  on  their  face  that  they  are  payable  from  a  par- 
ticular fund  would  not  affect  their  negotiability,  though 
contrary  to  the  rules  prescribed  by  the  law  merchant 
— Id 
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1.  Supreme  Court  Judges — Temporary  Increase  in  Num- 
ber. The  number  of  Judges  of  the  supreme  court  may 
be  temporarily  increased,  and  decreased  again  to  a  min- 
imum of  Ave,  whenever  In  the  Judgment  of  tbe  legisla- 
ture necessity  or  occasion  requires,  under  the  pro- 
visions of  art.  4,  {  2,  of  the  constitution,  which  declare 
that  the  supreme  court  shall  consist  of  five  Judges  and 
that  the  legislature  may  increase  the  number  of  such 
judges  from  time  to  time. — State  ex  rel.  Murphy  v.  Mo- 
Bride    3 

2.  Same — Terms  of  Appointive  Judges — Constitutional  Laio. 
Under  art.  4,  !  3,  of  the  constitution,  which  provides 
that  Judges  of  the  supreme  court  shall  be  elected  and 
"the  terms  of  Judges  elected  shall  be  six  years  from  and 
after  tbe  second  Monday  in  January  next  succeeding 
their  election,"  and  that  "If  a  vacancy  occur  In  the  office 
of  a  Judge  of  the  supreme  court,  the  governor  shall  ap- 
point a  person  to  hold  the  office  until  the  election  and 
qualification  of  a  Judge  to  fill  the  vacancy,  which  elec- 
tion shall  take  place  at  the  next  succeeding  general  elec- 
tion, and  the  Judge  so  elected  shall  bold  the  office  for  the 
remainder  of  the  unexpired  term,"  the  six  year  term 
fixed  by  the  constitution  is  applicable  only  to  elected 
Judges,  and  a  statute  fixing  the  term  of  appointive  judges 
for  a  period  short  of  the  succeeding  general  state  election 
would  not  be  in  conflict  therewith. — Id 3 

JUDGMENT. 

1.  Lien* — What  Land  Subject.  Land  conveyed  to  a  grantee 
Is  subject  to  the  lien  of  a  judgment  against  him,  al- 
though no  cash  was  paid  therefor  by  the  grantee,  but 
the  purchase  price  was  paid  In  part  by  money  advanced 
by  his  father  and  mother  and  the  balance  paid  from 
funds  arising  from  a  mortgage  given  on  the  premises, 
tbe  money  advanced  by  the  parents  being  secured  by  tbe 
execution  of  a  mortgage  to  them  on  the  same  land,  and 
there  being  no  evidence  of  the  land  having  been  taken 
by  the  grantee  as  trustee  for  his  parents  or  any  one 
else.— Woodhurst  v.  Cramer 

2.  Judgment  of  Foreclosure — Collateral  Attack.  The  fact 
that  a  mortgagee  prosecuted  another  action  for  the  same 
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matter   while   foreclosing  his  mortgage,  although  con- 
trary to  the  provisions  of  Hal.  Code,  I  5893,  cannot  be 

urged  by  way  of  collateral  attack  upon  the  Judgment  of 
foreclosure. — Itohrer  v.  Snyder 199 

3.  Matters  Concluded — Non-intervention  Wills — Liability  of 
Estate — Judgment  Against  Executrix.  In  an  action  In 
the  federal  court  by  the  receiver  of  an  Insolvent  na- 
tional bank  against  tbe  executrix  of  an  estate  to  recover 
Judgment  upon  her  testator's  liability  as  a  shareholder, 
judgment  against  the  executrix  was  decisive  of  the  Issues 
as  to  the  liability  of  the  estate  and  the  Jurisdiction 
of  the  court,  and  was  an  enforceable  Judgment  In  pro- 
bate proceedings  In  the  state  court,  where  it  appeared 
that  frie  executrix  was  appointed  under  the  terms  of  a 
non-intervention  will,  by  virtue  of  which  ahe  took  over 
all  the  property  of  the  estate,  that  she  still  had  funds 
thereof  In  her  possession,  without  there  being  any  other 
Indebtedness  against  the  estate,  and  that  her  testator 
was  the  owner  of  shares  of  stock  In  such  insolvent  bank 
upon  which  a  valid  assessment  had  been  levied  by  the 
comptroller  of  the  currency. — In  re  McDonald's  Estate. .  422 

4.  Date  of  Rendition — Nunc  Pro  Tunc  Entry — Limitation 
Against  Revival.  Where  a  judgment  was  actually  an- 
nounced by  the  court,  but  was  not  signed  and  entered 
until  nearly  two  years  subsequently,  when  a  nunc  pro 
tunc  order  was  made,  the  bar  of  the  statute  against 
revival  began  to  run  from  the  former  date  (Quareles  v. 
Seattle,  26  Wash.  226,  distinguished).— Barthrop  v. 
Tucker   666 

5.  Same — Effect  of  Entry — Power  of  Court  to  Restrict. 
The  court  In  making  a  nunc  pro  tunc  order  showing  that 
a  judgment  was  actually  rendered  upon  a  former  date 
cannot  in  such  order  declare  that  the  Judgment  shall 
take  effect  from  the  former  date  for  some  purposes, 
but  that  for  all  other  purposes  It  shall  take  effect  as  of 
the  date  of  signing  the  judgment,  since  the  effect  to  be 
given  to  judgments  Is  prescribed  by  law. — Id 666 

6.  Direct  Attack  by  Cross-Complaint.  When  a  defendant 
files  a  cross-complaint  and  seeks  affirmative  relief,  It  is 
in  the  nature  of  an  original  action,  and  an  attack  on  a 
Judgment  made  in  such  cross-complaint  Is  a  direct,  not  a 
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collateral,  attack.  — northwestern  rf  P.  H.  Bank  it.  Rid- 
poth   fi 

7.  Jurisdiction.  A rqulred— Dominion  Over  Property — Re- 
straining Disposal  of  Corporate  Slock.  Where  the  court 
has  Issued  its  order  restraining  a  domestic  corporation, 
which  Is  a  party  defendant  to  the  suit  and  duly  served 
from  delivering  certain  shares  of  stock  within  Its  custody 
to  a  co-defendant,  who  was  a  non-resident  upon  whom 
only  constructive  service  had  been  had,  such  shares  of 
stock  thereby  came  under  the  dominion  of  the  court,  and 
It  had  Jurisdiction  to  dispose  of  them  by  Its  judgment, 
which  would  Include  defendants  constructively  served. 
— Jennings  v.  Rocky  Bar  Gold  Mining  Co 7 

See   Appeal,   1,   9,   17;    Contracts.   1;    Execltios,   6; 
Interpleader;  Process,  3;  Replevin. 


1.  Selection  by  Commissioners — Performance  of  Statutory 
Duties — Presumptions.  The  action  of  jury  commis- 
sioners In  selecting  the  names  ot  only  960  out  of  5,000 
persons  In  the  county  qualified  to  act  as  jurors  is  not 
a  ground  for  challenge  to  the  panel,  where  the  law 
requiring  the  jury  commissioners  to  "select  the  names 
of  all  the  qualified  jurors  in  the  county,  so  far  as  they 
may  be  able  to  ascertain  the  same  from  the  latest  tax 
rolls  and  poll  books,"  Invests  them  with  discretion  to  se- 
lect none  but  persons  whom  they  believe  to  be  of  good 
repute  for  Intelligence  and  honesty,  none  that  they  have 
been  requested  to  select,  nor  the  name  of  any  person 
known  to  be  Interested  In  any  cause  pending  In  court, 
and  In  all  their  selections  to  endeavor  to  promote  only 
the  Impartial  administration  of  justice;  the  presumption 
being,  in  the  absence  of  evidence  to  the  contrary,  that 
public  officers  charged  with  the  performance  of  official 
duty  have  duly  performed  the  same  in  the  proper  man- 
ner.— State  v.  Vance 435 

2.  Jurisdiction  of  Court  to  Summon  Jurors.  Where  the 
court  is  authorized  to  cause  the  names  of  trial  Jurors  to 
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be  drawn  from  the  Jury  box,  it  has  authority  to  issue  to 
the  sheriff  of  the  county  its  process  to  requite  tbe  at- 
tendance upon  the  court  of  the  Jurors  so  drawn. — Id...  435 

S.  Peremptory  Challenges — Waiver  of  Right — Effect.  Un- 
der Bal.  Code,  S  4987,  which  provides  that  plaintiff  and 
defendant  may  exercise  the  right  of  peremptory  chal- 
lenge alternately  and  that  "the  panel  being  filled  and 
passed  for  cause,  after  said  challenge  shall  have  been 
made  by  either  party,  a  refusal  to  challenge  by  either 
party  In  the  said  order  of  alternation  shall  not  defeat 
the  adverse  party  of  his  full  number  of  challenges,  but 
such  refusal  on  the  part  of  the  plaintiff  to  exercise  his 
challenge  in  proper  turn  shall  conclude  him  as  to  the 
jurors  once  accepted  by  him,  and  If  his  right  be  not  ex- 
hausted, his  further  challenges  shall  be  confined,  In  his 
proper  turn,  to  talesmen  only,"  the  waiver  by  the  prose- 
futlon  of  the  right  to  exercise  a  peremptory  challenge 
would  apply  only  to  the  Jury  In  the  box  at  the  time,  and 
would  not  preclude  the  prosecution  from  exercising  the 
right  of  peremptory  challenge  upon  talesmen  called  sub- 
sequently, where  the  number  of  challenges  allowed  tbe 
prosecution  had  not  been  exhausted,  even  if  It  resulted 
In  giving  the  prosecution  the  last  challenge. — Id 435 

See  Constitutional  Law,  1;   Criminal  Law,  12-14; 
Quieting  Title,  3. 

KIDNAPING. 

Consent  of  Child — Effect.  In  a  prosecution  for  kidnaping, 
under  Bal.  Code,  5  7050,  which  provides  that  "if  any 
person  maliciously,  forcibly,  or  fraudulently  lead,  take, 
decoy,  or  entice  away  any  child  under  tbe  age  of  twelve 
years,  with  the  intent  to  detain  or  conceal  such  child 
from  its  parent,  guardian,  or  other  person  having  the 
lawful  charge  of  such  child,  he  shall  be  punished,"  the 
consent  of  the  child  would  not  constitute  a  defense. — 
Stale  v.  Rhoades Gl 

LANDLORD  AND  TENANT. 

1.  Unlawful  Detainer — Notice  to  Quit — Character  of  Notice 
Necessary.  Where  a  tenant  has  continued  In  possession 
of  agricultural   lands  for   more  than  sixty  days  after 
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the  expiration  of  the  term  (or  which  the  premises  were 
let  to  him,  he  U  entitled,  under  Bel.  Code,  §  i>528,  to 
hold  for  another  year,  when  he  will  again  be  guilty  of 
unlawful  detainer  for  a  period  of  sixty  days  succeed- 
ing the  end  of  that  holdover  year,  but  any  notice  prior 
to  the  end  of  his  term  is  sufficient  to  authorize  the  bring- 
ing of  the  action  of  unlawful  detainer. — Mounts  v.  Qoran- 
son 2 

2.  Same.  Service  of  the  statutory  notice  to  pay  rent  or 
quit  Is  unnecessary,  where  the  action  is  not  one  to  ter- 
minate the  lease  on  account  of  failure  to  pay  rent,  but 
is  to  terminate  the  lease  at  Its  expiration  whether  rent 
is  paid  or  not.— Id 2 

3.  Statute  of  Frauds — Inoperative  After  Performance  of 
Contract.  After  a  lease.  Invalid  for  want  of  acknowl- 
edgment, has  been  fully  performed,  neither  party  thereto 
can  take  advantage  of  its  invalidity  so  as  to  relieve  him- 
self of  obligations  incurred  under  It— Id 2 

4.  Action  for  Rent — Limitations.  In  an  action  to  recover 
rent,  the  complaint  is  not  demurrable  because  the  statute 
of  limitations  has  run  against  a  portion  of  the  rent  due, 
where  there  Is  a  balance  due  which  Is  not  barred. — Id.. .  2 

See  Appeal,  11;  Specific  Performance. 

LICENSES.    See  Fisheries,  1. 

LIEUTENANT   GOVERNOR.     See   States   and   State   Offi- 


LIMITATION  OF  ACTIONS.     See  Executors  asd 
trators,  2,  3;  Landlord  asd  Tenant,  4, 

LIS  PENDENS. 

1.  Date  of  Filing— Constructive  Xotice.  A  finding  that  a 
lis  pendent  notice  was  recorded  in  the  auditor's  office  on 
the  date  of  Its  filing,  when  the  evidence  showed  it  was  ac- 
tually spread  upon  the  records  at  a  later  date,  would  not 
constitute  error,  inasmuch  as  such  notice,  under  Bal. 
Code,  !  4887,  becomes  effective  from  the  date  of  Its  filing. 
— Biffelow  v.  Breicer 6 
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2.  Home — invalidity  of  Subsequent  Conveyance — Suffi- 
ciency of  Evidence.  In  an  action  by  the  holder  of  an  un- 
recorded deed  to  quiet  title  against  subsequent  grantees, 
the  finding  of  the  court  that  a  conveyance  by  a  subse- 
quent grantee  to  his  grantee  was  ot  later  date  than  It 
purported  to  be,  and  subsequent  to  the  filing  of  a  tit 
pendens  notice  In  the  action,  and  that  it  was  not  made 
In  good  faith  nor  for  any  consideration,  will  not  be  dis- 
turbed on  appeal,  where  the  evidence  was  very  conflict- 
ing, in  view  or  the  fact  that  the  trial  court  was  better 
able  to  pass  upon  the  weight  and  credibility  of  the  tes- 
timony given  by  the  witnesses  before  ft. — Id G70 

LOGS  AND  LOGGING. 

1.  Logging  Liens — Enforcement — Amendment  of  Com- 
plaint and  Claim.  Under  Bal.  Code,  «  5912,  5944,  which 
provide  that  amendments  to  pleadings  la  actions  to  en- 
force logging  liens  shall  be  liberally  allowed,  and  that  no 
mistake  or  error  In  the  statement  of  the  demand  shall 
Invalidate  the  Hen,  unless  made  with  Intent  to  defraud. 
the  complaint,  and  the  notice  of  lien  made  a  part  thereof, 
may  be  amended  upon  the  trial  of  the  action  so  as  to 
show  that  the  claim  of  lien  was  for  logs  cut  within  eight 
months  prior  to  filing  the  lien,  Instead  of  within  nine 
months  prior  thereto,  as  the  original  complaint  and  claim 
had  erroneously  alleged. — .Maris  v.   Clevenger 395 

2.  Dame.  Under  Bal.  Code,  !?  5942.  5944,  permitting  amend- 
ments ami  declaring  that  unintentional  errors  In  Hen 
claims  should  not  Invalidate  same,  the  right  of  Hen 
would  not  be  destroyed  by  the  mingling  of  non-llenable 
with   llenable  claims.— Id 395 

3.  Same—Waiver  of  Lien  by  Contract.  A  contract  between 
the  owner  of  land  and  other  parties  for  logging  same 
would  not  constitute  a  waiver  of  the  owner's  right  of 
Hen  upon  the  logs  cut,  by  reason  of  provisions  In  the 
contract  that  the  loggers  were  given  a  certain  time  to  log 
the  land,  within  which  time  they  were  to  run  the  timber 
out  t)>  way  of  the  river  to  some  reliable  mill  or  lumber 
company  on  bray's  Harbor  and  market  the  same  within 
a  reasonable  time,  leaving  with  the  purchaser  of  such 
logs  the  stumpage  agreed  upon,  since  there  is  nothing 
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la  such  provision  to  the  effect  that  the  owner  agreed 
not  to  look  for  his  pay  until  the  logs  were  sold  nor  any- 
thing else  negativing  the  intention  of  the  owner  to  claim 
a  lien  (Anderson  v.  Tingley,  24  Wash.  537,  distinguished.) 
—Id 395 

MANDAMUS. 

When  Lies — Adequate  Remedy  by  Appeal.  The  action  of 
the  court  in  striking  the  petition  of  the  state  contesting 
a  will  that  had  been  admitted  to  probate  and  praying  for 
the  revocation  thereof  ie  appealable,  under  Bat.  Code, 
J  6500,  subd.  6,  which  grants  an  appeal  "from  any  order 
affecting  a  substantial  right  in  a  civil  action  or  proceed- 
ing, which  either  (1)  In  effect  determines  the  action  or 
proceeding  and  prevents  a  final  Judgment  therein;  or 
(2)  discontinues  the  action,"  and  hence  mandamus  will 
not  lie  to  compel  the  court  to  hear  the  contest  and  permit 
the  state  to  establish  Its  rights  In  the  estate.—  State  ex 
rel.  Strotton  v.  Tollman 317 

See  Taxation,  S. 

MASTEH  AND  SERVANT, 

1.  Fellow   Servants — Employees   of   City   Fire  Department.   - 
The  driver  of  a  hosecart  and  a  fireman,  although  both  in 
the  employ  of  the  city  Ore  department,  are  not  fellow 
servants. — Braoon  v.  Seattle 6 

2.  Injuries  to  Servant— Liability  of  Master— Defective  Ap- 
pliances— Question  for  Jury.  Whether  or  not  the  master 
Is  chargeable  with  negligence  in  requiring  the  servant 
to  operate  a  ripsaw  without  the  use  of  a  guard  or 
spreader  to  lessen  the  danger  of  flying  slivers  and  pieces 
of  wood  Is  a  question  for  the  Jury,  although  the  ripsaw 
may  be  the  same  as  those  in  ordinary  use  elsewhere,  If 
experience  has  shown  the  advantage  of  such  a  protective 
device  as  the  spreader,  leading  to  its  general  adoption  in 
other  factories,  and  the  master  had  knowledge  of  Its  de- 
sirability and  had  promised  to  supply  It. — Crooker  v.  Pa- 
cific Lounge  <C-  Mattress  Co 30 

3.  Some— Promise  to  Repair—Assumption  of  Risk.  The 
continuance  of  a  servant  in  the  operation  of  defective 
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machinery  after  the  promise  of  the  master  to  remedy  it 
does  not  amount  to  an  assumption  of  the  risk,  if  the  ser- 
vant had  reason  to  rely  upon  the  performance  of  the 
promise  within  a  reasonable  time,  and  whether  he  could 
or  not  entertain  a  reasonable  expectation  thereof  would 
be  a  question  for  the  Jury. — Id. 30 

MECHANICS'  LIENS. 

1.  Indemnification  Against  Liens— Action  Against  Surety- 
Right  to  Offset  Claim  for  Extras.  In  an  action  against 
the  surety  upon  a  building  contractor's  bond  to  recover 
the  amount  of  unpaid  bills  for  material  the  owner  was 
compelled  to  pay,  the  defendant  Is  entitled  to  off-set  the 
value  of  extra  work  performed  by  the  contractor,  and 
Cor  this  purpose  may  introduce  evidence  showing  that 
there  was  a  dispute  between  the  owner  and  contractor  as 
to  the  reasonable  value  of  such  extras  and  that  the 
owner,  though  requested,  refused  to  submit  the  matter 
to  arbitrators,  as  by  the  contract  required. — Crowley  v. 

U.  S.  Fidelity  rf  Guaranty  Co 268 

2.  Same — Recovery  of  Attorney  Fees  Incurred  Defending 
Against  Liens.  In  an  action  against  a  surety  to  recover 
on  account  of  the  failure  of  Its  principal  to  comply  with 
a  building  contract  conditioned  that  the  principal  should 
furnish  all  materials  and  tabor  and  construct  certain 
buildings,  the  owner  Is  entitled  to  recover  the  amount 
paid  by  him  to  secure  a  discharge  of  liens  filed  against 
his  property  on  account  of  materials  unpaid  for  by  the 
contractor,  and  Is  also  entitled  to  recover  his  reasonable 
expenses  and  attorney  fees  In  defending  against  euch 
liens,  where  the  surety  neglects  to  defend  the  suit  after 
notice.— Id 268 

3.  Same— Liability  of  Surety  Unaffected  by  yrinoipal't 
Partnership.  The  fact  that  a  contractor  who  entered  into 
a  building  contract  In  hie  own  name  had  a  partner  inter- 
ested with  him  in  the  work  would  not  relieve  a  surety 
upon  such  contractor's  bond  from  the  obligation  to 
indemnify  the  owner  against  a  failure  to  perform  the 
contract,  where  the  work  progressed  after  the  discovery 
of  (he  partnership,  without  objection  thereto  by  either 
the  owner  or  the  surety.— Id 268 
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4.  Same — Compliance  With  Terms  of  Contract — Effect  of 
Additional  Precautions.  The  fact  that  the  owner  re- 
quired bills  for  labor  and  material  to  be  0.  K.'d  by  the 
foreman  In  charge  of  the  work,  while  the  building  con- 
tract provided  that  all  payments  should  be  made  upon 
receipted  bills  as  payments  became  due,  would  not 
release  the  surety  upon  the  contractor's  bond,  when  it 
does  not  appear  that  the  owner  paid  before  the  amounts 
were  due  under  the  contract,  nor  that  he  refused  to  pay 
after  they  were  due.— Id 268 

MINES  AND  MINERALS. 

1.  Contract  {or  Sale  of  Mining  Claim, — lleiciseion — Suf- 
flciency  of  Title  Tendered.  A  contract  between  vendor 
and  purchaser  for  a  conveyance  "by  good  and  sufficient 
deed  In  fee  simple"  upon  the  payment  of  the  full  pur- 
chase price  must  be  construed  in  the  light  of  the  cir- 
cumstances surrounding  the  property,  and  where  the 
property  was  a  mining  claim  for  which  the  vendor  had 
paid  the  government  and  held  the  receiver's  certificate 
therefor,  awaiting  the  Issuance  of  patent,  and  the  pur- 
chaser, with  a  knowledge  of  the  situation,  went  Into  pos- 
session, worked  the  claim,  made  payments  thereon, 
asked  and  obtained  an  extension  of  time  for  final  pay- 
ment, and,  upon  the  expiration  of  that  time,  offered  a 
bonus  for  a  further  extension,  his  final  tender  of  full 
payment  would  not  entitle  him  to  a  rescission  and  the 
recovery  of  payments  made,  because  of  the  failure 
of  the  vendor  to  produce  a  patent  for  the  claim,  when 
the  vendor  stood  ready  to  execute  any  kind  of  a  deed  the 
purchaser  was  willing  to  accept. — Bash  v.  Cascade  Min- 
ing Co 60 

2.  Discovery  of  Mineral — Relocation— Estoppel  of  Subse- 
quent Locator.  A  subsequent  locator  of  a  mining  claim 
who  has  never  been  thereon,  but  located  It  by  an  agent, 
is  estopped  from  claiming  that  the  first  locators  made 
no  discovery  of  mineral  on  the  claim,  when  his  agent 
was  one  of  the  owners  under  the  prior  location  and  such 
agent  admits  in  his  answer  to  an  action  by  one  of  the 
former  owners  that  there  had  been  a  discovery  of  min- 
eral under  the  prior  location. — Yaricood  v.  Johnson 643 


INDEX— Vol.  28. 


MINES  AND  MINERALS— Continued. 
3.  Assessment  Work.  Where  the  necessary  amount  of 
assessment  work  was  done  on  a  mining  claim  during  a 
certain  fear,  the  presumption  would  be  that  it  was 
done  by  the  co-owners,  or  some  of  them.  In  the  ab- 
sence of  proor  to  the  contrary,  although  the  evidence 
may  not  clearly  establish  by  whom  the  work  was  done. 
—U 643 

See  Cos  tracts,  6;    Tknants  in  Commos,  1-3. 

MONOPOLIES. 

Contract!  for  Exclusive  Use  of  School  Books — Validity,  It 
being  within  the  legislative  power  to  enact  laws  authoriz- 
ing boards  of  education  to  enter  Into  contracts  providing 
for  the  exclusive  use  of  certain  text-books  during  a  lim- 
ited period,  the  provisions  of  the  Code  of  Public  Instruc- 
tion (Laws  1897.  p.  356),  which  empower  the  state  board 
of  education  to  adopt  text-books  for  the  schools  and 
to  contract  with  the  publishers  for  the  use  of  certain 
text-books  during  a  period  of  five  years,  will  not  be 
regarded  as  unconstitutional  on  the  ground  of  being 
creative  of  monopolies  and  therefore  opposed  to  public 
policy.— Bond.  iicNolly  rf  Co.  v.  Hartranft 591 

MORTGAGES. 

1.  Conveyance  to  Mortgagee — Merger.  Where  a  convey- 
ance of  mortgaged  premises  was  made  to  the  mort- 
gagee in  satisfaction  of  the  mortgage  debt,  who  took 
same  tn  ignorance  of  a  subsequent  Judgment  Hen 
thereon  and  cancelled  the  mortgage  of  record,  equity 
will  not  treat  the  conveyance  as  a  merger  of  the  mort- 
gage Hen  In  the  absolute  estate,  but  will  revive  such 
lien  aa  against  a  purchaser  on  execution  sale. — 'Wood- 
hurst  v.  Cramer. 40 

2.  Appurtenances.  A  mortgage  conveying  certain  unoccu- 
pied upland,  "together  with  all  and  singular  the  appur- 
tenances thereunto  now  or  hereafter  belonging."  would 
not  pass  as  appurtenant  abutting  tideland  upon  which 
the  mortgagor  had  erected  and  in  use  a  wharf  and  ware- 
house, when  the  use  of  such  tideland  was  In  no  way  inci- 
dent to  the  use  or  ownership  of  the  upland. — Book  v. 
West 70 
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3.  Same — Assignment  of  Insurance  Policy  on  Adjoining 
Lands  as  Additional  Security.  A  stipulation  la  a  mort- 
gage to  the  effect  that  the  mortgagors  should  keep  the 
buildings  then  erected  or  thereafter  to  be  erected  upon 
the  mortgaged  premises  Insured  and  that  policies  should 
be  assigned  to  the  mortgagee,  when  bo  Intended  by  the 
parties,  Is  a  valid  agreement  lor  additional  security, 
where  It  refers  to  buildings  on  adjacent  tldeland  which 
did  not  pass  with  the  mortgage  of  the  uplands  aa  an 
appurtenance  thereto. — Id 70 

t.  Action  on  Note — Defenses.  In  an  action  to  recover  a  bal- 
ance due  upon  a  promissory  note,  after  the  foreclosure 
in  another  state  of  the  mortgage  securing  tt.  It  waa 
error  for  the  court  to  withdraw  the  case  from  the  jury 
because  of  plaintiffs  failure  to  show  that  the  property 
had  been  disposed  of  In  a  lawful  manner  and  the  pro- 
ceeds duly  applied  upon  the  note,  since  the  questions  of 
whether  the  note  had  been  paid  In  whole  or  In  part, 
or  whether  there  were  other  legal  reasons  why  the 
plaintiffs  should  not  recover,  were  matters  of  defense. 
— Clark  v.  BUinge 21S 

6.  Non-Payment  of  Interest — Foreclosure.  A  mortgage  can- 
not be  foreclosed  on  account  of  failure  to  pay  an  install- 
ment of  Interest  due,  where  the  mortgage  Is  merely 
conditioned  that  if  the  mortgagor  "shall,  on  or  before  ma- 
turity, pay  or  cause  to  be  paid  the  said  note,  with  inter- 
est that  may  be  due  thereon,"  then  ft  shall  be  null  and 
void. — Bank  v.  Doherty 233 

6.  Construction  of  Statute.  Bal.  Code,  i  5894,  which  pro- 
vides that  "whenever  a  complaint  is  filed  for  the  fore- 
closure of  a  mortgage  upon  which  there  shall  be  due 
any  interest  or  Installment  of  the  principal,  and  there 
are  other  Installments  not  due.  If  the  defendant  pay  Into 
court  the  principal  and  interest  due,  with  costs,  at 
any  time  before  the  final  Judgment,  proceedings  thereon 
Shalt  be  stayed,  subject  to  be  enforced  upon  a  subse- 
quent default  In  the  payment  of  any  Installment  of  the 
principal  or  Interest  thereafter  becoming  due,"  has 
reference  to  tbe  foreclosure  of  mortgages  upon  which 
there  may  be  due  Interest  for  wblch  foreclosure  may  be 
had,  and  does  not  subject  to  foreclosure  a  mortgage 

whose  terms  otherwise  provide. — Id 233 

See  JtrooMEKT,  2. 
50—20  Wash. 
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MUNICIPAL  CORPORATIONS, 

1.  Injury  to  Traveler  on  Ungraded  Street — Liability  of  City. 
A  city  cannot  escape  liability  for  Injuries  caused  by 
defects  in  an  unimproved  street  where  the  street  has 
been  dedicated  to  the  public  and  used  by  the  public 
lor  years  as  a  highway,  and  tbe  city  had  so  far  recog- 
nized It  as  a  public  street  as  to  change  its  name  by 
ordinance  and  to  lay  a  sewer  along  it.  Brabon  v. 
Seattle 6 

2.  Same  —  Action  for  Negligence  —  Interactions.  In  an 
action  against  a  city  to  recover  for  the  death  of  a  fire- 
man as  the  result  of  the  overturning  of  a  hosecart  on 
which  he  was  rldfng,  caused  by  the  cart's  striking  the 
root  of  a  tree  projecting  Into  the  highway,  the  court 
properly  refused  a  requested  Instruction  to  the  effect 
that.  If  the  accident  occurred  because  of  tbe  negli- 
gence of  the  driver,  plaintiffs  could  not  recover,  where 
the  evidence  did  not  show  that  the  driver's  negligence 
was  the  sole  cause  of  the  accident. — Id 8 

3.  Construction  of  Railway  in  Street — Rights  of  Abutting 
Owner— Injunction.  The  owner  of  a  lot  abutting  upon  a 
public  street,  irrespective  of  the  question  whether  the 
fee  of  the  street  Is  in  the  city  or  the  abutting  owners, 
has  such  a  special  Interest  therein  as  to  entitle  him  to 
maintain  Injunction  against  the  unlawful  construction 
of  a  railway  In  the  street. — Schviede  v.  Hemrich  Bros. 
Brewing  Co 21 

*.  Same — Illegality  of  Permit  to  Use  Street,  A  permit  by 
tbe  board  of  public  works  to  use  a  public  street  for  the 
purpose  of  constructing  a  railway  track  would  confer  no 
right  to  so  use  the  street,  nor  afford  a  basis  for  the  con- 
demnation thereof,  since  the  power  of  granting  fran- 
chises for  such  purposes  Is  reposed  In  the  city  council 
under  a  delegation  of  legislative  functions  to  cities.— Id. .     21 

5.  Title  to  Streets— Effect  of  Dedication.  The  public  con- 
trol or  streets  and  highways  in  this  state  does  not 
amount  to  an  ownership  of  the  fee,  under  Bal.  Code, 
55 1264-1276,  which  declare  the  effect  and  purpose  of 
dedication  by  city  plats. — Id 21 

6.  Excavations  in  Streets — Notice  to  City.  In  an  action 
against  a  city  to  recover  damages  for  injuries  received 
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from  falling  Into  an  excavation  In  a  public  street,  the 
defendant  la  not  entitled  to  a  non-suit  on  the  ground  of 
want  of  notice  of  the  unguarded  condition  of  the  excava- 
tion, when  the  evidence  shows  defendant  gave  permission 
that  excavation  be  made,  that  It  was  In  a  much-traveled 
street,  and  that  It  remained  uncovered  and  unguarded  for 
several  days  Just  preceding  the  accident. — Noll  v.  Seat- 
tle   

7.  Same — Injuries  to  Fedetitrian — Contributory  Negligence. 
The  question  of  plaintiffs  contributory  negligence  In 
falling  Into  an  excavation  In  a  public  street  was  one  for 
the  Jury,  where  the  evidence  showed  that  he  had  engaged 
In  a  brawl  some  two  blocks  from  the  excavation,  and,  In 
running  away  from  the  persons  with  whom  he  had  the 
encounter,  had  run  Into  the  front  and  out  of  the  rear 
door  of  a  saloon,  through  an  alley  onto  the  street  and 
into  the  excavation,  since  the  manner  of  his  getting 
onto  the  street  and  hie  rate  of  speed  were  facts  proper 
for  the  consideration  of  the  Jury. — Id 

8.  Public  Improvement! — Duty  to  Provide  Fund  for  Protec- 
tion of  Laborert — Right  of  Hen.  Where  the  improve- 
ment of  a  street  was  done  under  the  direction  and  con- 
trol of  the  board  of  public  works  of  the  city,  pursuant 
to  a  charter  provision  requiring  thirty  per  cent,  of  the 
amount  due  the  contractor  on  estimates  should  be  re- 
tained to  secure  laborers  for  work  thereon,  and  under 
an  ordinance  authorizing  the  Improvement  to  be  made 
by  a  private  Individual  at  his  own  expense,  but  that  ft 
be  awarded  the  lowest  bidder  In  conformity  with  plans 
approved  by  the  city,  the  bids  to  be  opened  In  behalf 
of  said  Individual  and  of  the  city,  the  mere  fact  that 
the  abutting  owner  was  to  pay  the  cost  thereof,  with 
the  exception  of  one  block  owned  by  the  city,  for  which 
It  was  to  pay  a  proportionate  share,  would  not  excuse 
the  city  from  providing  such  30  per  cent,  fund  for  the 
benefit  of  laborers;  and  one  who  performed  labor 
thereon  and  filed  a  claim  of  Hen  against  the  city  for 
an  unpaid  balance  due  would  have  a  lien  upon  the 
amount  due  from  the  city  for  Its  proportionate  part  of 
the  cost,  when  the  city  had  not  provided  a  30  per  cent. 
fund  for  the  purpose  of  meeting  such  obligations. — Seat- 
tle i>.  Turner 5 
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S.  Injury  to  Child— Act  of  Parent  not  Imputed  to  Child. 
The  negligence  of  the  parent  cannot  be  Imputed  to  the 
chlM  fn  an  action  brought  for  the  benefit  of  the  child 
and  not  for  the  benefit  of.  the  parent. — Etkildten  v. 
Seattle  G 

See  Carriers,  1-3;  Damages;  Highways;  Master 
and  Servant,  2,  3;  Municipal  Corporations,  1,  2, 
6,  7,  9-14;  Railroads. 

NEGOTIABLE  INSTRUMENTS.       See  Bills    and    Notes; 
Irrigation,  4. 

NEW  TRIAL.     See  Criminal  Law,  20. 


PARENT  AND  CHILD.    See  Negligence,  3. 

PARTIES.    See  Death;  Husband  and  Wife,  1. 

PARTITION.    See  Contracts,  1. 

PARTNERSHIP. 

Administration  by  Surviving  Partner— Authority  to  Bell 
Realty.  Under  Bal.  Code,  f  6190,  which  authorizes  a  sur- 
viving partner  to  administer  upon  the  partnership  es- 
tate, pay  the  liabilities,  settle  the  business  and  trans- 
fer the  interest  remaining  to  the  executor  or  general 
administrator,  such  surviving  partner  is  empowered 
to  treat  the  partnership  realty  as  personalty  and  dispose 
of  It  In  the  same  way  for  the  purpose  of  paying  debts 
and  adjusting  partnership  rights,  without  the  necessity 
of  making  the  showing  required  of  an  executor  or  ad- 
ministrator fn  order  to  authorize  the  latter  to  sell  real 
estate. — State  ex  rel.  Bogey  v.  Heal 3 


Sufficiency  of  Evidence — Non-Suit.  In  an  action  of  re- 
plevin to  recover  personal  property  which  plaintiff 
had  bought  of  defendant  under  an  agreement  to  pay 
the  price  In  Installments,  and  which  made  time  of  the 
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essence  of  the  contract.  It  was  error  to  non-suit  plaintiff 
where  his  testimony  showed  that  the  balance  due  there- 
on of  $225  had  been  paid  by  work  done  for  defendant  in 
hauling  mall  for  him  under  his  government  contract 
during  a  period  of  forty-live  days  which  he  agreed  to 
settle  with  defendant  for  Ave  dollars  per  day,  or  (225 
In  all;  and  the  fact  that  on  cross  examination  he  tes- 
tified that  he  was  to  receive  for  the  hauling  what  the  con- 
tract called  for,  would  not  destroy  tbe  value  of  his  tes- 
timony as  to  the  agreed  rate  of  settlement,  when  there 
is  no  showing  that  the  government  contract  rate  was 
different— Kehoe  v.  McCotutyhy 175 

See  Pleadings,  3. 
PLEADING. 

1.  Fishing  Rights — Contest  Between  Locators.  Where  de- 
fendant could,  under  the  statute,  lawfully  operate  three 
fishing  Bites,  a  general  allegation  that  It  operated  more 
than  three  io  not  sufficiently  specific  to  authorize  the  in- 
troduction of  evidence  showing  that  any  particular  one 
was  being  unlawfully  operated.— Hasting t  v.  Anacortes 
Packing  Co 224 

2.  Same.  An  affirmative  defense  contained  in  the  reply  to 
the  effect  that  defendant  had  abandoned  a  fishing  site 
during  a  certain  season  was  properly  overruled,  where 
the  Issue  raised  by  defendant's  answer  was  to  the  effect 
that  it  bad  maintained  Its  location  during  such  season. 

— Id - 224 

3.  Dental*.  Where  defendant  has  specifically  denied  the 
ultimate  fact  in  issue  that  he  had  paid  the  sum  of 
$8,750  upon  an  option  in  accordance  with  the  terms 
thereof,  his  failure  to  deny  a  further  allegation  that 
$50,000  paid  by  him  was  paid  In  accordance  with  the  op- 
tion would  not  constitute  an  admission  of  payment  in 
accordance  with  the  option  contract  Inasmuch  as  the 
Statement  of  the  manner  of  payment  was  evidentiary 
matter,  which  it  was  unnecessary  to  deny. — Sherman  v. 
Btceenv    321 

4.  Bill  of  Particulars — Improper  Joinder  of  Causes.  The 
objection  tbat  a  bill  of  particulars  filed  by  plaintiff  amp- 
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liflea  the  claim  set  up  In  his  complaiut  into  two  causes 
of  action  Improperly  united,  would  not  render  the  com- 
plaint itaelf  demurrable  on  the  ground  or  improper 
Joinder,  since  a  bill  of  particulars  is  not  a  pleading  and 
Is  not  a  part  of  the  complaint  except  to  the  extent  of 
restricting  the  proof  to  the  matters  therein  specified. 
— Dudley   v.    Duval 5 

5.  Departure.  The  fact  that  a  bill  of  particulars  presents 
a  cue  different  from  the  complaint  does  not  consti- 
tute a  departure  In  pleading.— Id. 5 

6.  Variance — Action  on  Contract  for  Services — Proof  of 
Guaranty.  Where  a  complaint  alleged  the  Indebted- 
ness of  defendants  to  plaintiff  in  a  certain  sum  for  ser- 
vices rendered,  proof  that  some  of  the  defendants  guar- 
anteed the  preexisting  Indebtedness  of  another  de- 
fendant, which  they  promised  to  pay,  together  with 
additional    compensation,    if    plaintiff    would    continue 

In  the  employ  of  all  the  defendants  for  a  stipulated 
period,  constitutes  at  most  but  an  Immaterial  variance. 
In  the  absence  of  a  showing  that  the  adverse  party  was 
misled  thereby. — Id. 5 

See  Abatement  and  Revival;  Action;  Appeal.  3,  7, 
12,  19,  20;  Bills  and  Notes;  Contempt,  1;  Crim- 
inal Law,  6;  Ejectment,  1;  Equity;  Fisheries, 
3;  Fraud,  4;  Fraudulent  Conveyances,  2;  Land- 
lord and  Tenant,  4;  Loos  and  Loooiko,  1;  Quiet- 
ino  Title,  2;  Taxation,  6;  Trial,  E. 

POLICE  POWER.    See  Constitutional  Law,  4. 

PRINCIPAL  AND  SURETY.    See  Contracts,  4;  Mechanics' 
Liens,  1-4. 


1.  Service  of  Complaint — When  Sufficient  to  Give  Court 
Jurisdiction.  Where  a  complaint  bad  been  served  with 
a  summons  that  was  quashed,  and  an  alias  summons 
had  thereafter  Issued  and  been  served  without  a  copy 
of  the  complaint,  but  notifying  defendants  the  complaint 
was  on  file,  the  service  was  sufficient  to  give  the  court 
Jurisdiction,  of  which  It  would  not  be  deprived  by  failure 
to  serve  a  copy  of  the  complaint  as  required  under  Bal. 
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Code,  S  4873,  which  provides  that  when  the  complaint 
Itaelf  is  filed  lit  the  office  of  the  clerk  ot  the  court  within 
Ave  days  after  service  of  summons,  the  service  of  a  copy 
of  the  complaint  may  be  omitted;  "but  the  summons  in 
euch  case  must  notify  the  defendant  that  the  complaint 
will  be  filed  with  the  clerk  of  said  court,  and  if  the  de- 
fendant appear  within  ten  days  after  the  service  of  the 
summons,  the  plaintiff  must  serve  a  copy  of  the  com- 
plaint on  the  defendant  or  his  attorney  within  ten  days 
after  the  notice  of  such  appearance." — Mounts  v.  Oor- 
onion    261 

2.  Summons — Affidavit  of  Service — Overcoming  Presump- 
tion from  Sheriff*  Return.  The  sheriff  in  his  return  to 
a  summons  set  Forth  that  defendant  could  not  be  found 
In  the  county  and  that  to  the  best  of  his  information  be 
resided  in  New  York  city;  an  alias  summons  was  issued 
and  served  by  a  private  individual,  who  made  affidavit 
that  he  served  said  defendant  at  the  house  of  his  usual 
abode  In  Spokane  by  leaving  with  his  wife,  then  residing 
there,  a  copy  of  the  summons  and  complaint.  Held,  that 
due  service  on  defendant  was  shown,  since  the  sheriff's 
return  of  non-residence  was  not  conclusive,  but  only  pre- 
sumptive evidence,  Inasmuch  as  the  statute  does  not  re- 
quire such  return  to  set  forth  the  defendant's  residence, 
and  any  presumption  arising  from  such  return  was  over- 
come by  the  affidavit  of  personal  service. — Northwestern 

&  P.  H.  Bank  v.  Ridpath 687 

3.  Borne — Sufficiency  of  Service — Presumptions.  Where 
an  affidavit  of  service  of  summons  by  a  private  Individ- 
ual merely  recited  conclusions  of  affiant  as  to  such  ser- 
vice, instead  of  setting  forth  necessary  facts,  it  was 
sufficient  to  raise  a  presumption  of  proper  service,  and 
where  such  proof  was  not  attacked  in  the  original  pro- 
ceeding, but  the  court  found  that  personal  service  had 
been  made,  a  court  of  equity  will  sustain  the  Judgment 
in  a  subsequent  attack  made  on  account  of  such  irregu- 
larity.—14 687 

4.  Same — Kefurn  of  Service — Usual  Abode.  The  return 
of  service  of  a  summons  showing  that  It  was  left  at  the 
house  of  defendant's  "usual  abode  in  the  city  of  Spokane" 
does  not  Import  that  defendant  had  another  residence 
elsewhere.— Id 687 


794  INDEX— Vol.  29. 

PROC  E  SS — CoKTncm>. 

5.  Some— Evidence  of  Factt  Recited.  The  return  of  aer- 
Tlce  of  process,  either  by  a  sheriff  or  by  ft  disinterested 
person  authorized  by  l*w  to  make  It,  Is  prima  facie  evi- 
dence of  the  facta  recited  therein,  and  a  court  of  equity 
should  not  set  aside  a  Judgment  on  the  ground  of  lack 
of  service  except  upon  clear,  satisfactory  and  convincing 
proof.— Id.    687 

6.  Same— Defendant's  usual  Abode — Proof  of  Change.  In 
an  action  to  set  aside  ft  judgment  for  lack  of  service,  the 
fact  that  a  defendant  made  statements  on  leaving  the 
atate  to  intimate  friends  or  to'hls  wife  thftt  he  expected 
to  locate  elsewhere  and  not  return  would  not  be  sufficient 
to  establish  thftt  he  had  changed  his  residence,  when  his 
wife  and  family  continued  to  reside  in  his  UBual  place  of 
residence,  and  be  had  been  absent  but  a  short  time,  en- 
gaged on  a  pleasure  trip,  and  had  not  taken  up  any 

definite  abode,  at  the  date  service  was  made  by  leaving 
a  copy  of  the  summons  and  complaint  for  him  with  his 
wife  at  their  usual  place  of  abode— Id. 687 

7.  Same— Burden  of  Proof.  An  abode  once  acquired  la  pre- 
sumed to  continue  until  It  is  shown  to  have  been  changed 
by  acquiring  another  permanent  abode,  and  the  burden 

of  proof  rests  upon  the  person  asserting  the  change. — Id.  887 

8.  Same-  in  the  case  of  a  married  man,  the  house  of  his 
usual  abode  is  the  house  wherein  his  wife  and  family 
reside.— Id S87 

9.  Summons — Personal  Service  Outside  State — Showing  By 
Affidavit.  Under  Bal.  Code,  i  4879,  providing  for  per- 
sonal service  out  of  the  state  and  declaring  ft  equivalent 
to  service  by  publication,  no  affidavit  containing  the  facta 
easential  to  service  by  publication  is  essential  in  making 
personal  service  outside  of  the  state  upon  a  non-resident, 
when  the  court  has  assumed  control  of  the  property  of 
the  parties  within  this  state. — Jennings  v.  Horky  Bar 
Gold  Mining  Co 7!6 

PROMISSORY  NOTES.    See  Bills  and  Notes. 

PUBLIC  LANDS. 

Grant  of  Right-of-way — Definite  Location.  Under  18  St-  at 
Large,  482,  which  grants  a  right-of-way  through  the  pub- 
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lie  land  of  the  United  States  to  an;  railroad  company 
which  shall  file  with  the  secretary  of  the  Interior  a  copy 
of  Its  articles  of  Incorporation  and  proof  of  organisation 
thereunder,  upon  the  condition  that  such  railway  com- 
pany shall,  within  twelve  months  after  the  location  of 
any  section  of  twenty  miles  of  Its  road,  file  with  the  regis- 
ter of  the  local  land  office  a  profile  of  Us  road,  and  upon 
approval  thereof  by  the  secretary  of  the  Inferior  the 
same  shall  be  noted  upon  the  plats  of  said  office  and 
thereafter  all  such  lands  shall  be  disposed  of  subject 
to  such  right-of-way,  a  railway  company  which  con- 
structed its  tine  upon  unsurveyed  public  land  thereby 
definitely  located  Its  right-of-way  and  has  title  thereto,  as 
aa  against  a  subsequent  locator  of  a  mining  claim,  al- 
though the  officers  of  the  land  department  declined  to 
accept  the  profile  until  the  survey  of  such  lands. — Penn- 
sylvania M.  *6  I.  Co.  v.  Everett  d  31.  C.  Ry.  Co 102 

See  Indians. 

PUBLIC  POLICY.     See  Counties,  3;  Monopolies. 

QUIETING  TITLE. 

1.  Action  by  One  Out  of  Possession — Improper  Remedy. 
An  action  to  quiet  title  and  remove  cloud  from  real 
property  cannot  be  maintained  by  one  who  Is  not  In  pos- 
session, but  in  such  case,  under  Bal.  Code,  £  5500,  which 
provides  that  "any  person  having  a  valid  subsisting  In- 
terest In  real  property,  and  a  right  to  the  possession 
thereof,  may  recover  the  same  by  action  In  the  superior 
court  of  the  proper  county,  to  be  brought  against  the 
tenant  In  possession ;  .  -  .  and  may  have  Judg- 
ment in  such  action  quieting  or  removing  a  cloud  from 
plaintiff's  title,"  and  under  Id.,  {  5508,  which  provides 
that  "the  plaintiff  in  such  action  shall  set  forth  in  his 
complaint  the  nature  of  his  estate,  claim,  or  title  to  the 
property,  and  the  defendant  may  set  up  a  legal  or 
equitable  defense  to  plaintiff's  claims;  and  the  superior 
title,  whether  legal  or  equitable,  shall  prevail;"  the 
proper  remedy  Is  by  the  statutory  action  In  the  nature 
of  ejectment  with  the  added  incident  of  determining  the 
paramount  title.— Povah  v.  Lee 108 
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2.  Same — Waiver.  The  fact  that  defendants  In  a  suit  to 
quiet  title  by  one  out  of  possession  plead  their  own  title 
as  required  by  Pal.  Code,  j  5509,  would  not  constitute  a 
waiver  of  their  right  to  object  that  plaintiff  had  mistaken 
her  remedy,  when  they  do  not  ask  for  any  affirmative 
relief  in  their  answer.— /a 108 

3.  Neither  Parts  in  Actual  Possession — Right  to  Jury  Trial. 
An  equitable  action  to  try  title  or  remove  clouds  from 
title  can  be  maintained  under  Bal.  Code,  I  5521,  where 
the  property  Is  not  in  the  actual  possession  of  any  one; 
and  such  action,  being  purely  equitable  in  Its  nature,  is 
properly  triable  without  the  intervention  of  a  Jury. — 
Rohrer   v.    Snyder 199 

4.'  Effect  of  Deed  of  Assignment  Defectively  Certified.  A 
deed  of  assignment  made  in  another  state  and  properly 
acknowledged,  but  defectively  certified  by  reason  of  the 
absence  of  the  notary's  seal  and  of  the  certificate  of  a 
clerk  of  a  court  of  record  authenticating  such  notary 
and  bis  signature,  as  required  by  Bal.  Code,  j  4628,  Is 
sufficient  to  pass  the  equitable  title  to  realty  in  this  state 
to  the  assignee,  and  enable  him  to  maintain  action  to 
quiet  title  thereto,  under  Bal.  Code,  !  5508,  as  against 
foreign  creditors,  Inasmuch  as  they  do  not  occupy  the 
relation  of  bona  fide  purchasers.— Hloomingdale  v.  Well  611 

5.  Plaintiff's  Possession— Occupancy  by  Intending  Pur- 
chaser Bu.ffl.dent.  Plaintiff  is  entitled  to  maintain  an 
action  to  quiet  title,  brought  under  Bal.  Code,  1  5521.  au- 
thorizing such  action  by  one  In  possession  by  himself 
or  his  tenant,  when  the  evidence  shows  a  conveyance  to 
him  by  the  owner,  who  exercises  no  acts  of  dominion 
over  the  land  subsequent  to  such  conveyance;  tbat  an 
Intending  purchaser  from  plaintiff  went  Into  possession 
thereof  under  an  agreement  of  sale,  and  built  a  house 
thereon,  and  no  showing  was  made  of  any  possession 
held  adversely  to  plaintiff  (Spitkill  v.  Jones,  3  Wash. 
290,   distinguished)— Bigelow   v.   Brewer 6T0 


See  Taxation,  4. 


Injuries  to  Cattle — Evidence — Competency.     In  an  action 
against  a  railway  company  for  killing  cattle,  in  which 
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the  issue  was  as  to  whether  they  had  got  od  the  right 
of  way  through  an  open  gate  or  by  breaking  through  an 
inferior  fence,  evidence  showing  the  condition  of  the 
fence  Immediately  after  the  accident,  that  there  were 
eigne  of  fresh  breaks  which  had  been  repaired,  and 
bunches  of  cow  hair  upon  the  fresh  raw  edges  of  the 
planus,  was  competent  for  the  purpose  of  establishing 
the  point  where  the  cattle  got  through,  although  not 
admissible  for  the  purpose  of  establishing  negligence 
by  proof  of  repairs  subsequent  to  the  accident. — Town- 
send  v.  Northern  Pacific  Ry.  Co 185 

See  Carriers;  Eminent  Domain,  3,  4;  Public  Lands. 

RECEIVERS.    See  Corporations,  4. 

REDEMPTION.     See  Execution,  1;  Taxation,  5,  6. 

REFORMATION  OF  INSTRUMENTS.     See  Ejectment,  4. 

REPLEVIN. 

Judgment  in  Case  of  Joint  Ownership.  A  judgment  In 
replevin  In  favor  of  defendant  for  the  full  value  of  the 
property  in  case  its  return  cannot  be  had  is  erroneous, 
where  plaintiff  and  defendant  are  joint  owners  of  the 
property.— Eehoe  v.  McConaghy 175 

See  Sales,  1-3. 

RESCISSION.     See  Contracts,  5;  Mines  and  Minerals.  1. 

RESIDENCE.    See  Process,  4,  6-8. 

ROBBERY.     See  I 


.  Rescission  for  Fraud — Replevin  of  Good* — Sufficiency 
of  Evidence.  A  directed  verdict  in  favor  of  defendant 
was  erroneous,  where  the  evidence  in  an  action  of  re- 
plevin showed  that,  for  the  purpose  of  procuring  credit 
from  plaintiff,  defendant  had  made  false  statements  as 
to  his  financial  condition;  that  he  was  at  the  time  sell- 
ing bis  stock  of  goods  at  a  sacrifice;  that  he  never  opened 
the  boxes  In  which  the  goods  were  shipped  to  him,  but 
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shortly  after  their  receipt  pledged  and  delivered  p 
Ion  of  A  portion  of  them  to  a  third  party  to  secure  ad- 
vances made  to  him;  and  that  during  this  period  he  was 
gambling  heavily. — Goodyear  Rubber  Co.  v.  Bchreiber. . 

2.  Same.  The  fact  that  defendant,  who  occasionally  did  a 
jobbing  trade,  sold  14,000  worth  of  goods  to  another 
merchant  for  $3,000  cash,  and  that  the  goods  were 
turned  over  to  the  purchaser  In  the  evening,  would  not 
establish  knowledge  on  the  purchaser's  part  of  defend- 
ant's intent  to  defraud  the  plaintiff,  from  whom  the 
goods  were  shortly  before  purchased  on  credit,  when 
there  was  nothing  to  Indicate  to  the  purchaser  that  there 
was  any  change  in  defendant's  affairs  or  put  him  upon  In- 
quiry ss  to  defendant's  intent  to  defraud  plaintiff,  and 
the  Invoice  price  of  the  goods  sold  by  defendant  was 
but  little  more  than  one- third  of  the  invoice  price  of  the 
total  amount  obtained  by  him  from  plaintiff,  and  the 
condition  and  character  of  the  remainder  of  the  goods 
was  not  shown. — Jd 

3.  Same — Evidence.  In  an  action  of  replevin  to  recover 
goods  Bold  to  defendant  upon  a  rescission  of  the  sale  be- 
cause of  fraud,  where  a  written  statement  forwarded 
by  defendant  to  plaintiff  purporting  to  show  his  financial 
condition,  on  which  he  had  given  a  list  of  his  creditors 
with  the  amounts  due  them  respectively,  against  some 
of  which  he  had  written  the  word  "paid,"  had  been  in- 
troduced In  evidence,  it  was  error  to  refuse  to  permit  de- 
fendant's clerk  to  testify  as  to  whether  certain  of  the 
accounts  marked  paid  had  In  fact  been  paid,  and  whether 
there  were  other  creditors  whose  namee  were  not 
on  the  list;  and  It  was  also  error  to  exclude  testimony 
by  the  person  having  charge  of  plaintiff's  credit  busi- 
ness, with  power  to  make  and  control  the  sales  of  Its 
goods,  upon  the  point  whether  or  not  the  sale  was  made 
In  reliance  upon  the  truth  of  the  matters  contained  in 
such    statement.— Id 

4.  Soles  of  Machinery — Action  for  Price — Evidence — 
Models.  In  an  action  to  recover  the  value  of  certain 
heavy  machinery  manufactured  for  defendant,  In  which 
one  of  the  issues  was  whetner  the  machinery  manu- 
factured according  to  defendant's  designs  had  been  guar- 
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anteed  by  plaintiff  to  stand  the  strain  to  which  It 
would  be  subjected,  it  was  not  error  for  the  court  to 
permit  the  Introduction  In  evidence'  of  wooden  models, 
one  of  which  exactly  represented  the  mechanism  de- 
signed by  defendant's  engineer  and  ordered  from 
plaintiff,  and  the  other  the  same  contrivance  as  It  would 
have  been  made  according  to  the  plan  recommended  by 
plaintiff. — Moron  Bros.  Co.  v.  Bnoqualmie  Falls  Power 
Co.    2 

5.  Same — Special  Design — Change  oy  Purchaser — Effect — 
Measure  of  Recovery.  A  manufacturer  of  machinery 
under  contract  may  make  such  changes,  without  objec- 
tion, as  may  be  required  by  the  customer,  and,  If  the  de- 
partures from  the  original  plana  are  such  as  to  result 

■  In  a  new  and  substantially  different  undertaking,  he 
may,  In  the  absence  of  any  agreement  as  to  compen- 
sation for  such  changes,  recover  the  reasonable  value 
of  the  labor  and  material  so  furnished,  and  will  not  be 
limited  to  the  price  agreed  upon  In  the  original  contract. 
— Id 2 

6.  Same — Valve  of  Extras — Insufficiency  of  Evidence.  Al- 
though plaintiff  may  have  been  entitled  to  recover.  In 
addition  to  contract  price,  the  value  of  extra  work  and 
material  made  necessary  because  of  alterations  directed 
to  be  made  after  entering  Into  contract  for  making 
machinery  of  a  certain  design.  It  Is  not  entitled  to  a  re- 
covery when  there  Is  no  evidence  of  the  value  of  such 
extras  other  than  as  contained  In  a  stipulation  which  re- 
cited "that  there  are  included  In  said  account  sundry 
items,  aggregating  $1,526.94,  which  are  charged  there- 
in for  necessary  labor  and  material  performed  and  fur- 
nished in  the  making  of  regulator  No.  3,  which  was 
furnished  by  the  plaintiff  to  the  defendant;  the  defend- 
ant, in  connection  with  this  stipulation,  reserving  all 
questions  as  to  whether  or  not,  if  plaintiff  Is  entitled  to 
make  any  charge  for  said  regulator  No.  3,  the  plaintiff 
Is  entitled  to  charge  for  said  items  of  labor  and  mater- 
ials aggregating  the  sum  last  aforesaid,  Instead  of  the 
contract  price"  of  $645,  since  no  evidence  of  the  value 
of  the  extra  work  and  material  is  shown  by  the  stipula- 
tion.—Id 2 

See  Baxkiuttcy". 
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SCHOOLS  AND  SCHOOL  DISTRICTS.    See  CoNSTnrnoiML 
Law,  2,  3;  Is  junction;  Monopolies. 

SPECIFIC  PERFORMANCE. 

Agreement  to  Lease — Conditions  Precedent.  A  parol 
agreement  to  lease  premises  for  a  term  to  begin  In  the 
future,  upon  the  condition  precedent  that  the  prospect- 
ive lessee  shall  prepare  a  written  lease  for  signature  and 
pay  the  rental  in  advance,  cannot  be  specifically  enforc- 
ed, where  these  conditions  were  not  performed  nor  ten- 
der made,  even  though  such  lessee  may  have  taken 
possession  of  the  premises,  if  such  possession  was  taken 
without  the  consent  or  request  of  the  lessor. — Page  v. 
Gamine 3 

STATES  AND  STATE  OFFICERS. 

1.  Governor — Lieutenant  Governor — Vacancy  in  Office. 
Article  3,  li  2,  3,  of  the  state  constitution  provide  that 

the  governor  and  lieutenant  governor  shall  each  hold 
his  office  for  a  term  of  four  years,  and  until  his  suc- 
cessor la  elected  and  qualified.  Section  10  of  the  same 
article  provides  that  "In  case  of  the  removal,  resigna- 
tion, death,  or  disability  of  the  governor,  the  duties  of 
the  offlce  shall  devolve  upon  the  lieutenant  governor, 
and.  In  case  of  a  vacancy  in  both  the  offlces  of  governor 
and  lieutenant  governor,  the  duties  of  governor  shall 
devolve  upon  the  secretary  of  state,  who  shall  act  as 
governor  until  the  disability  be  removed  or  a  governor 
be  elected."  Held,  That  in  case  of  the  death  of  a  gov- 
ernor the  duties  of  the  offlce  devolve  upon  the  lieuten- 
ant governor  for  the  balance  of  the  term  and  there  is 
no  vacancy  In  the  office  of  governor  requiring  to  be 
tilled  by  election. 

Held,  further,  that  when  the  lieutenant  governor  as- 
sumes the  duties  of  governor  on  the  death  of  the  In- 
cumbent of  that  offlce,  the  office  of  lieutenant  governor 
does  not  thereby  become  vacant,  but  that  officer  retains 
the  offlce  for  the  term  elected,  intrusted,  however,  with 
the  powers  and  duties  of  governor.— Stole  ex  rel.  Mur- 
phy v.  McBriAe 3 

2.  Same — Succession  of  Lieutenant  Governor  to  Duties  of 
Governor — Conflict  Between  Duties  as  Governor  and 
President  of  Senate.     Although  art.  3,  1 16,  of  the  con- 
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atitution  makes  It  tbe  duty  of  the  lieutenant  governor 
to  be  presiding  officer  of  tbe  state  senate,  he  is  relieved 
therefrom  when  the  duties  of  governor  devolve  upon  him 
by  art.  2,  ;  10,  of  the  constitution,  which  provides  that 
wben  the  lieutenant  governor  shall  act  as  governor  the 
senate  shall  choose  a  temporary  president  for  that  body. 
— Id 3 

See  Fisheries,  1;   Judges,  1,  2;    Mandamus;   Taxa- 
tion, 2,  3. 

STREET  RAILWAYS.    See  Ca&biebs,  4. 

SUBSCRIPTIONS. 

,  1.  Action  on  Subscription  Contract — Sufficiency  of  Evi- 
dence. In  an  action  upon  a  subscription  contract,  the 
verdict  of  the  Jury  In  favor  of  defendant  Is  -warranted, 
where  the  evidence  tends  to  show  that  a  foreign  cor- 
poration obtained  subscriptions  from  defendant  and 
other  farmers  as  a  subsidy  for  the  erection  of  a  beet 
sugar  factory;  that  these  subscriptions  were  placed  In 
the  hands  of  three  of  their  number  as  trustees  who  were 
to  retain  same  until  assurances  of  the  satisfactory  con- 
struction of  the  factory,  when  they  were  to  be  turned 
over  to  the  obligee  or  Its  assigns;  that  correspondence 
between  tbe  corporation  and  the  committee  showed  that 
it  had  abandoned  the  proposed  factory  prior  to  said  as- 
signment because  of  the  fact  that  a  foreign  corporation 
could  not  bold  land  In  this  state;  that  one  member  of 
tbe  committee,  without  consultation  with  the  others, 
took  said  contracts  from  a  safe  where  they  were  depos- 
ited and  delivered  them  to  an  assignee  of  the  foreign 
corporation;  and  that  Its  assignee  had  duly  constructed 
the  factory  within  the  time  limited.— Mann  v.  O'Neil 1 

2.  Same — Rights  of  Assignee — Inst  ruction.?.  In  an  action 
by  an  assignee  upon  a  subscription  contract  given  for 
the  construction  of  a  beet  sugar  factory,  the  court's  re- 
fusal to  charge  (he  jury  that  If  plaintiff  advanced  money 
which  was  used  In  carrying  out  the  objects  and  purposes 
of  the  note  and  contract  sued  on,  and  In  advancing  the 
money  relied  upon  said  note  for  his  repayment,  they 
should  And  for  plaintiff,  was  not  error,  where  the  evi- 
dence tended  to  show  that  his  assignor  had  no  rights 

31  —  2!>  Wash. 
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under  the  contract  by  reason  of  its  non-assignment  to 
such  assignor  by  the  original  obligee,  and  the  court  had 
fairly  and  fully  covered  the  ground  as  to  the  rights  of 
plaintiff's  assignor  In  other  instructions  given. — Id.,,,.  115 

See  Evidence,  1. 
SUMMONS.    See  Pbocebs. 
SUPERSEDEAS-    See  Appeal,  11,  21. 
SUPREME  JUDGES.    See  Judges. 
TAXATION. 

1.  Improvement  Located  on  Several  Lot* — Effect  When  As- 
sessed to  One  Lot.     Where  an  improvement  upon  real         * 
estate  is  situated  upon  three  lots,  occupying  all  alike 

and  used  for  one  purpose  by  the  aame  owner,  the  tax  as- 
sessed on  the  three  lots,  lands  and  Improvements  to- 
gether, must,  be  paid  as  levied  upon  the  property  as  a 
whole;  and  the  fact  that  the  assessor  charged  the  im- 
provement against  but  one  of  the  lots  would  not  war- 
rant the  Issuance  of  a  delinquency  certificate  upon  tender 
of  the  tax  assessed  against  the  other  two  lots,  based  upon 
their  value  as  land  alone  without  improvements. — Mil- 
lion v.  Welti 106 

2.  Board  Of  Equalization — Power  to  Raise  Aggregate  Valu- 
ation of  Property  in  State.  Under  5  2,  art  7.  of  the 
constitution,  which  provides  that  the  legislature  shall 
provide  by  law  a  uniform  and  eq.ual  rate  of  assessment 
and  taxation  on  all  property  In  the  state,  and  shall  pre- 
scribe such  regulations  by  general  law  as  shall  secure  a 
lust  valuation  for  taxation  of  all  property,  and  under 
i  60  of  the  revenue  act  of  1S9T  as  amended  by  Laws 
1899,  p.  238,  which  provides  for  a  state  board  of  equali- 
zation and  empowers  it  to  "examine  and  compare  the 
returns  of  the  assessment  of  the  property  in  the  several 
counties  of  the  state  and  proceed  to  equalize  the  same,  so 
that  each  county  in  the  state  shall  pay  its  due  and  Just 
proportions  of  the  taxes  for  state  purposes  for  such  as- 
sessment year,  according  to  the  ratio  the  valuation  of 
the  property  in  each  county  bears  to  the  total  valua- 
tion of  all  the  property  In  the  state"  and  to  that  end 


TAXATION — Continued. 

"they  shall  classify  all  property,  real  and  personal,  and 
■ball  raise  and  lower  the  valuation  or  any  class  of  prop- 
erty In  any  county  to  a  value  that  shall  be  equal  and 
uniform,  so  far  as  possible,  In  every  part  of  the  state, 
for  the  purpose  of  ascertaining  the  Just  amount  of  tax 
due  from  .each  county  for  state  purposes,"  power  Is  con- 
ferred upon  the  state  board  of  equalization  to  raise 
the  valuation  of  certain  classes  of  property  in  certain 
counties,  even  If  thereby  the  aggregate  valuation  of  ail 
the  property  in  the  state  be  Increased. — State  ex  ret. 
Thompson  v.  Nichols 159 

3.  Same — Annual  Equalization.  Under  Laws  1897,  p.  1S6, 
SS  1,  6,  which  provide  that  all  real  estate  shall  be  sub- 
ject to  taxation  upon  equalized  valuations  thereof,  fixed 
with  reference  thereto  on  the  1st  day  of  March  In  each 
and  every  year  in  which  the  same  shall  be  listed,  and 
that  all  real  estate  subject  to  taxation  shall  be  listed  by 
the  assessor  each  year  in  the  detailed  and  assessment 
list,  and  under  i  60  of  the  revenue  act  of  1897  as  amended 
lu  1899  which  authorizes  the  state  board  of  equaliza- 
tion at  Its  annual  meeting  to  raise  or  lower  the  valua- 
tion of  any  class  of  property  in  any  county,  the  state 
board  has  power  to  change  real  estate  valuations  In  odd 
numbered  years,  although  Laws  1897,  p.  140,  !  6,  pro- 
vides that  "in  each  odd  numbered  year  the  valuation  of 
each  tract  [of  real  estate]  for  taxation  shall  be  the  same 
as  the  valuation  thereof  as  equalized  by  the  county  board 

of  equalization  In  the  preceding  year." — M 169 

4.  Removing  Cloud  Created  by  Tax  Sale— Tender  of  Taxes. 
The  owner  of  land  sold  for  delinquent  taxes  cannot 
maintain  an  action  to  quiet  title  without  tendering  de- 
fendant the  amount  paid  by  him,  with  interest,  on  ac- 
count of  such  delinquent  taxes,  although  defendant's  In- 
cipient title  under  the  tax  sale  may  have  become  null  and 
void  for  failure  to  perfect  It  within  the  statutory  time. 
since  such  failure  would  not  extinguish  the  lien  itself 
as  provided  by  Laws  1893,  p.  361,  $  SS,  which  declares 
that  "the  taxes  assessed  upon  real  property  shall  be  a 
lien  thereon  from  and  Including  the  first  day  of  April  In 
the  year  In  which  tbey  are  levied,  until  the  same  are 
paid." — Denman  v.  Bteinaach 179 
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5.-  Sale — Redemption  of  Undivided  Interest.  Under  Laws 
1899,  p.  295,  i  82,  which  provides  that  "any  person  de- 
siring to  pay  on  an  undivided  Interest  In  any  real  prop- 
erty may  do  so  by  paying  to  the  county  treasurer  a  sum 
equal  to  such  proportion  of  the  entire  taxes  charged  on 
the  entire  tract  as  Interest  paid  on  bears  to  the  whole," 
and  LawH  1899,  p.  298,  5  102,  which  provides  that  "ten- 
ants in  common,  or  Joint  tenants,  shall  be  allowed  to  re- 
deem their  individual  interests  in  real  property  for 
which  certificates  of  delinquency  have  been  Issued,"  the 
owner  of  an  undivided  Interest  In  land  sold  as  a  whole 
for  delinquent  taxes  is  entitled  to  a  certificate  of  re- 
demption therefrom  on  his  interest,  when  he  tenders  to 
the  county  treasurer  the  amount  due  for  taxes.  Interest, 
And  costs  on  his  proportion  of  the  land.— Sfafe  ex  ret 
McCtaine  v.  Reed 383 

6.  Some — Sufficiency  of  Tender.  A  sufficient  tender  of 
taxes  Is  alleged  In  a  petition  for  mandamus  to  compel 
the  treasurer  to  Issue  a  redemption  certificate  from  a  sale 
therefor,  when  It  Is  alleged  that  plaintiff  demanded  of 
the  treasurer  a  statement  of  the  taxes  due  upon  his  un- 
divided sixth  interest  in  the  land,  which  was  refused, 
and  that  he  tendered  to  the  treasurer  the  amount  due 
upon  that  interest,  as  near  as  he  could  ascertain  that 
amount,  but,  If  there  should  be  more  due,  he  Is  read? 
and   willing  to   pay   same.— Id. 383 

See  Indians,  6. 

TENANTS  IN  COMMON. 

1.  Fraud  Against  Co-tenants.  Where  the  evidence  shows 
that  a  co-tenant  In  a  mining  claim,  who  was  charged 
by  the  other  co-tenants  with  the  performance  of  the  as- 
sessment work  thereon,  relocated  the  claim  on  the 
ground  of  failure  of  assessment  work.  In  the  name  of  his 
brother,  who  had  never  been  thereon,  but  who  had  knowl- 
edge of  all  the  facts,  the  court  was  warranted  in  finding  ■ 
that  such  a  co-tenant  had  entered  Into  a  conspiracy  with 
such  subsequent  locator  for  the  purpose  of  defrauding 
the  real  owners  of  the  claims. — Yarupood  v.  Johnaon 643 

2.  Bame — Relocation  of  Mining  Claim  by  Co-tenant — Ef- 
fect.    A  relocation  of  a  mining  claim  by  one  of  the  co- 
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u  entry  In  behalf  of  nil  his 


3.  Same.  Where  a  co-tenant  relocates  a.  mining  claim  In 
the  name  and  interest  ot  other  parties  than  the  orig- 
inal owners,  all  work  done  on  the  claim  and  discoveries 
made  therein  under  the  relocation  Inure  to  the  benefit 
of  his  co-tenants. — Id :.  B 

See  Taxation,  6. 

TIDE  LANDS.    See  Appeal,  6;  Contracts,  3;  Mobtoaoks,  2. 


1.  Stay  of  Proceedings — Power  of  Court,  A  court  has 
power,  even  in  the  absence  of  statutory  authority,  to 
stay  proceedings  in  an  action  until  a  Judgment  In  an- 
other cause  in  the  same  court  shall  have  been  first  paid 
and  satisfied,  when  both  actions  are  between  the  same 
parties  and  Involve  the  same  subject  matter. — Schieede 

v.  Hemrich   134 

2.  Exclusion  of  Evidence.  Where  the  answer  admits  plaint- 
iffs' ownership  of  a  lot  In  controversy,  the  refusal  to  ad- 
mit In  evidence  the  deed  showing  plaintiffs'  title  would 
not  he  error.— Id 124 

3.  Instructions — Misleading  Terms — Weight  of  Testimony. 
An  Instruction  which  charges  the  jury  that  they  should 
"take  Into  consideration,  In  passing  upon  the  weight  of 
the  testimony,  not  so  much  the  number  of  witnesses 
that  testified  to  any  one  given  fact,  but  the  quality  of  the 
testimony,"  is  erroneous  on  the  ground  of  Invading  the 
province  of  the  jury.  If  by  the  use  of  the  term  "quality" 
the  court  meant  the  better  evidence,  and  also  on  the 
ground  that  the  use  ol  the  term  "quality"  In  such  con- 
nection Is  confusing  and  misleading. — Oilmore  v.  Se- 
attle <£  Renton  Ry.  Go 1  BO 

4.  Same — Applicability  to  Issues.  In  an  action  to  recover 
damages  for  Injuries  received  by  a  passenger  from  the 
sudden  starting  of  the  car  while  alighting,  an  Instruc- 
tion that  If  the  jury  believe  that  "plaintiff  had  a  rea- 
sonable time,  as  I  will  define  that  to  you.  In  which  to 
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alight  from  the  car,  and  that  she  did  as  a  matter  of  fact 
alight  from  the  car,  but  that  she  retained  her  hold  upon 
the  guard  rail  or  stanchion  of  the  car  for  a  time  longer 
than  would  be  reasonably  sufficient  for  a  person  of  or- 
dinary prudence  and  activity,"  tlien  she  cannot  recov- 
er, was  not  erroneous  when  there  was  a  further  instruc- 
tion to  the  effect  that  a  passenger  could  not  be  said  to 
be  off  the  car  so  long  as  he  was  supporting  himself 
thereby  and  being  still  In  the  act  of  alighting. — Id 1 

5.  Extension  of  Time  for  Replying— Discretion  Of  Court. 
The  action  of  the  court  In  permitting  plaintiff  to  file  a 
reply  after  defendant's  motion  for  Judgment  on  the 
pleadings  because  of  plaintiff's  failure  to  reply  within 
five  days  after  answer  filed,  as  required  by  rules  of  court, 
cannot  be  urged  as  error,  when  no  abuse  of  the  court's 
discretion    Is   shown. — Mounts    v.    Ooranson 2 

6.  ttpecial  Verdict — Waiver  of  Irregularity.  Where  special 
Interrogator  lea  were  submitted  to  the  jury  and  a  gen- 
eral verdict  returned  by  them  without  returning  the 
special  verdict  asked,  and  the  court  directed  the  jury  to 
answer  such  interrogatories,  which  the  foreman  there- 
upon did  In  writing,  in  the  presence  of  court,  jury,  and 
parties,  without  signing  same,  and  no  objection  was 
raised  at  the  time  to  the  regularity  of  such  proceed- 
ings, the  appellants  must  be  held  to  have  waived  the 
irregularity. — Id 2 

7.  Instructions — Refusal  of  Requests.  The  refusal  to  give 
instructions  as  requested  is  not  error,  where  the  sub- 
stance is  embodied  in  instructions  framed  and  given  by 
the  court  In  its  own  language. 

8.  Instructions — Obscurity — Application  6k  Jury  of  Law 
to  Facts.  The  court  charged  the  jury  aa  follows;  "The  ■ 
jury  will  disregard  all  statements  of  the  law  made  by 
the  court  which  in  their  judgment,  considering  the  facts, 
are  not  predicated  upon  the  evidence;  such  statements 
are  Intended  to  be  abstract  propositions  of  law,  appli- 
cable only,  and  to  be  applied,  to  the  facts  found,  and 
not  as  assuming  any  fact  to  be  proven,  or  as  In  any 
manner  directing  your  judgment  upon  the  facts.  You 
will  consider  the , instructions  of  the  court  together.  It 
Is  not  the  province  of  the  court  to  urge  or  make  proml- 
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nent  any  fact  of  tbis  case,  but  to  state  the  law  appli- 
cable to  the  theory  of  either  party."  Held,  That  such 
charge,  while  open  to  the  criticism  of  seeming  to  author- 
ize the  jury  to  pass  upon  the  applicability  of  the  Instruc- 
tions to  the  facts,  did  not  constitute  reversible  error, 
since  it  must  have  been  apparent  to  the  Jury  from  the 
whole  context  that  the  court  desired  to  Impress  them 
with  the  Idea  that  It  was  not  assuming  any  fact  as 
proven  or  directing  their  judgment  on  the  facta,  but 
was  stating  the  law  applicable  to  the  theories  of  both 
parties,  and  that  when  they  found  the  facts  they  should 
apply  the  law  applicable  thereto,  disregarding  the  state- 
ment of  the  law  not  applicable  to  the  facts  found.— 
Baldwin  v.  Lincoln  Count]/ . .. : 509 

9.  Withdrawal  of  Case  from  Jury — Legal  Effect  of  Undis- 
puted Facts — Determination  by  Court.  Where  no  ma- 
terial fact  Is  In  dispute  at  the  trial,  but  the  contro- 
versy turns  upon  the  legal  effect  of  the  facts  shown  in 
connection  with  a  written  agreement,  the  action  of  tht 
court  In  discharging  the  jury  at  the  conclusion  of  the 
evidence  and  entering  judgment  in  accordance  with  his 
construction  of  the  contract,  was  proper. — Murray  v. 
Bush   662 

10.  Admissibility  of  Defendant's  Evidence  on  Plaintiff's  Case 
in  Chief.  In  an  action  for  damages  for  breach  of  con- 
tract to  furnish  logs,  in  which  an  issue  had  been  raised 
of  a  modification  of  the  contract,  the  action  of  the  court 
in  admitting  In  evidence  certain  letters  tending  to  es- 
tablish defendant's  affirmative  defense,  upon  the  cross- 
examination  by  defendant  of  plaintiff's  witness,  was  not 
erroneous,  when  the  correspondence  between  the  parties 
had  been  introduced  by  plaintiff  to  show  the  course  of 
dealing  between  them,  and  these  letters  presented  by 
defendant  had  been  offered  as  part  of  the  same  corre- 
spondence.— Lost  Lake  Lumber  Co.  v.  Smith 713 

11.  Nonsuit — Relevancy  of  Evidence  for  More  Than  One 
Purpose — Written  Instruments — Construction  by  Court. 
In  such  case,  upon  defendant's  motion  for  a  nonsuit 
at  the  close  of  plaintiff's  evidence,  the  court  was  entitled 
to  consider  such  letters  for  the  purpose  of  determining 
whether  the  contract  had  been  In  fact  mollified,  since 
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such  letters,  being  properly  In  evidence  lor  one  purpose, 
were  material  and  relevant  for  whatever  they  contained, 
and  their  construction  and  effect  devolved  upon  the  court 
instead  of  raising  a  question  for  the  Jury- — 'd 7 

See  Criminal  Law,  9,  17-19;    Fraudulent  Convey- 
ances, 1;  Hiuhways;  Municipal  Corporations,  2; 

SlTHSCBlPTIOSa,   2. 

TROVER  AND  CONVERSION. 

Action  for  Conversion — Sufficiency  of  Evidence.  In  such 
action,  where  a  witness  familiar  with  the  piano  which 
was  the  subject  of  controversy  was  asked  "you  may 
answer  what  in  your  Judgment  was  an  upright  piano, 
stool,  and  cover,  standard  make  and  In  first  class  condi- 
tion and  in  good  tone — what  it  would  be  worth  in  July 
last  year  In  Nome.  Alaska,"  and  had  answered  "I  should 
judge  about  J750  In  Nome,"  and  this  was  the  only  evi- 
dence of  value  given,  it  was  not  error  to  deny  a  motion 
to  charge  the  Jury  to  return  a  verdict  for  nominal  dam- 
ages only,  where  no  objection  bad  been  Interposed  to  the 
qvcstlon  or  answer  on  the  ground  that  the  property  in 
controversy  was  not  properly  described. — Lines  v.  Alaska 
Commercial    Co 1 

See  Evidence,  5. 

TRUSTS. 

Trustee — Liability  for  Torts  of  Employee.  One  who  pur- 
chased the  property,  plant,  franchise  and  assets  of  a 
light  and  power  company  at  a  Judicial  sale  as  the  agent 
and  trustee  for  a  committee  of  the  bondholders  procur- 
ing such  sale,  paying  therefor  with  the  money  and 
bonds  of  such  committee  and  by  a  written  agreement 
covenanting  to  hold  said  property  as  the  agent  of,  and 
In  trust  for  said  committee,  to  manage  and  operate  ac- 
cording to  the  orders  and  instructions  of  said  com- 
mittee without  other  compensation  than  his  salary  as 
bookkeeper,  and  to  transfer  and  relinquish  the  posses- 
sion of  said  property  immediately  upon  the  written  re- 
quest of  said  committee,  occupied  the  relation  of  trustee 
instead  of  agent,  and  was  therefore  liable  as  trustee  for 
the  tortious  acts  of  an  employee,  from  which  he  would 
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not  be  relieved  by  his  subsequent  transfer  of  the  prop- 
erty pursuant  to  the  directions  of  the  cestui  Que  trust.— 
O'Toole  v.  Faulkner   544 

See  Executors  and  Administrators,  4,  5. 
UNLAWFUL  DETAINER.    See  Landlord  and  Tenant,  1,  2. 
VARIANCE.     See  Pleadisg.  6. 
VENDOR  AND  PURCHASER. 

1.  Adverse  Interests — Notice.  A  purchaser  of  land  with 
actual  knowledge  that  a  portion  thereof  Is  In  the  occu- 
pancy of  other  parties  tban  the  grantor  has  notice  suf- 
ficient to  put  him  on  Inquiry  as  to  the  rights  of  such 
occupants,  and  is  botind  to  Inquire  both  as  to  their  ten- 
ure and  the  quantity  of  land  held  thereunder,  although 
such  occupants  may  be  in  possession  of  an  unenclosed 
tract  under  an  unrecorded  deed. — Kuhl  v.  Lightle 137 

2.  Innocent  Purchaser— Notice  of  Unrecorded  Deed.  When 
one  In  whose  name  the  record  title  stands  informs  a 
subsequent  grantee  that  the  land  is  not  hers,  that  she 
had  already  turned  it  over  to  another  person  In  satis- 
faction of  a  mortgage,  such  subsequent  grantee  has 
sufficient  notice1  to  put  him  on  Inquiry,  and  Is  not  an  in- 
nocent purchaser  as  against  the  grantee  in  a  prior  un- 
recorded deed. — Bigelow  v.  Brewer 670 

3.  Same — Accommodation  Grantee — Bound  by  Notice  of 
Real  Party.  A  grantee  In  a  deed  who  takes  the  con- 
veyance In  his  own  name  for  the  accommodation  of 
another  is  bound  by  the  notice  the  real  party  in  Interest 
has  of  a  prior  unrecorded  deed. — Id. 670 

VERDICT.     See  Trial,  6. 

WATER  AND  WATERCOURSES. 

1.  Appurtenances— Canal  and  Water  Rights.  A  canal  and 
water  right,  constructed  and  used  by  the  owners  of  mill 
property  for  the  benefit  of  the  mill,  is  appurtenant 
thereto,  although  a  portion  of  the  water  flowing  through 
the  canal  may  be  applied  to  Irrigating  purposes. — Mur- 
ray v.  Brlggs 245 
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2.  Surface  Water — Artificial  Diversion  Over  Lands  of  Ad- 
joining Owner.  An  owner  of  land  upon  which  there  is  a 
natural  accumulation  of  water  Into  a  swamp  or  lake,  has 
no  right  to  Improve  his  land  hy  draining  such  waters 
from  one  portion  of  his  land  through  a  natural  barrier 
to  another  portion,  whence  It  would  escape  over  the  lower 
lands  of  an  adjoining  proprietor;  and  the  fact  that  the 
latter  had  the  right  to  protect  himself  against  such  wa- 
ters by  diking  or  ditching  would  not  cause  the  act  to 
fall  under  the  rule  of  damnum  absque  injuria.  {Cass 
v.  Dicks.  14  Wash.  75.  distinguished.) — Xoyes  v.  Cossel- 


•'on-Intervention  Wills— Discharge  of  Trust — Jurisdiction 
of  Court  to  Order  Sale  of  Realty.  The  superior  court, 
sitting  in  probate,  had  no  jurisdiction  to  make  an  order 
of  sale  of  the  real  estate  of  a  testator,  where  It  was  held 
by  the  executrix  under  the  terms  of  a  non-Intervention 
will,  had  been  settled  without  the  intervention  of  the 
court,  the  debts  Of  the  estate  bad  all  been  paid,  the 
property  remaining  had  vested  In  the  devisees  named  in 
the  will,  and  the  trust  reposed  In  the  executrix  had  been 
concluded,  prior  to  her  application  for  such  order  of  sale. 
— English-McCaffery  Logging  Co.  v.  Clowe 1 

See    Exkcutobs    and    Aouimstratobs,    1,    2;    man- 


WITNESSES. 

1.  Cross-Examination.  Where  a  defendant  on  the  witness 
stand,  charged  with  assault  with  a  deadly  weapon,  has 
stated  on  his  direct  examination  as  to  whether  he  had 
had  any  other  trouble  than  the  alleged  offense,  that  he 
always  tried  to  get  along  with  his  neighbors.  It  was  not 
error  to  permit  cross-examination  as  to  quarrels  and 
fights  with  others  of  tale  neighbors.— State  v.  Armstrong 

2.  Transactions  with  Deceased — Party  in  Interest.  Bal. 
Code,  8  5991,  which  provides  that  a  party  to  a  transac- 
tion with  a  deceased  person  shall  not  testify  thereto, 
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WITNESSES— Continued. 

when  the  adverse  party  sues  or  defends  as  executor,  ad- 
ministrator, or  legal  representative  of  such  deceased  per- 
son, will  not  preclude  the  stockholders  and  directors  of  a 
bank  from  testifying  concerning  a  note  given  by  another 
stockholder  to  a  deceased  person  for  the  purpose  of  pro- 
tecting him  against  loss  on  a  purchase  of  some  of  the 
bank  assets,  when  such  witnesses  were  not  parties  in  any 
way  to  the  note  given  and  without  financial  interest  in 
the  result  of  the  litigation,  and  the  liability  thereon  had 
been  wholly  assumed  by  the  maker  alone. — Carr  v.  Jones 

3.  Examination — Leading  Questions.  Questions  asked  of 
plaintiff  as  to  what  was  said  to  defendant  about  holding 
him  to  his  contract,  the  breach  of  which  was  in  issue, 
were   properly  excluded    as  leading   and    suggestive. — 

Bchwode  v.  Hemrich    1 

WOMEN.    See  Constitutional  Law,  4. 
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